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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
VLADLENA FUNK and EMANUEL
ZELTSER
: MEMORANDUM DECISION AND
Plaintiffs, . ORDER
- against- : 14-cv-0376(BMC)
BELNEFTEKHIM a/k/a CONCERN
BELNEFTEKHIM, BELNEFTEKHIM USA,
INC., and JOHN DOES-50, :
Defendans. :
___________________________________________________________ X

COGAN, District Judge.

This is a statéaw tort suit brought by two U.S. citizens against Belarusiaarall
holding company Belneftekhim, its U.S. subsidiary, Belneftekhim U.S.A., and 50 unnamed
individualsfor damages relating to plaintiffabduction and torture. Plaintiffs Vladlena Funk
and Emanuel Zeltsenoved for sanctionagainsidefendantdased ortheir failure to comply
with Court-ordered discovery on whetlgglneftekhim qualifies agn agency or insumentality
of a foreign stateinder the Foreign Sovereign Immunities Act. Defendants, inhiaxe
renewed theimotion to dismisshe amended complaioh humerous grounds.

For the reasons stated beldwyrantplaintiffs’ motion for sanctions and deny defendants’
motion to dismiss.

BACKGROUND

TheCourt has previously discussatllengththe allegationsinderlying this suitsee

Funk v. Belneftekhim, No. 14v-0376, 2015 WL 6160247, at *1-3 (E.D.N.Y. Oct. 20, 2015),

and will notrepeathem here Plaintiffs originally filed suit in New York stateart in 2012
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defendantgsemoved to federal court in January 2014 and moved to digmeissmplaint
arguing,inter alia, that this Court lacked sjdzt-matter jurisdiction. Plaintiffthencrossmoved

to remand to stateourt. In December 2014, this Court reserved decision on both motions and
ordered discovery on two narrow factual questions on threshold isSEbesne relevant here is
whetherBelneftekhim qualifies aan*agency or instrumentality of a foreign stateider the
Foreign Sovereign Immmities Act(FSIA), 28 U.S.C. § 1603(b}.

The parties were unable to agree on a discovery plan, so on February 2, 2015, the Court
set one The parties were to serve all written discovery requests, including documeests
interrogatories, andeposition noticedyy February 9with responses or objections filed by
February P. All depositions were to iakenby March 9. In the discovery schedule order, the
Court also instructed the parties to file @upplemental motionsnahe jurisdicibnal issue by
March 20 The Courtatergranted the parties’ joint motion to extend the deadline to file
supplemental motions to April 3

During the two months that followedefndantslid not provide any documents make
available any othe deponentglaintiffs requested But theydid file an extensiveupplement to
their motion to dismisen March 23, 2015. The supplement included arguments about the
disputed jurisdictional question, but also included new argumerdgatorly unrelatedssues.
Attached to theupplemerdl motionwere17 provisions of Belarusian law and a declaration by
Dmitry Gvozdev, whadentified himselfasthe head oBelneftekhim’s Legal Department.
Gvozdev declared that Belneftekhim was and is owned entirely by the Befagasiarnment,

that it was not a joirstock companyard that it had not issued sharddis declaration

! The othedisputedfactual questionvaswhether defendantsere properly servedDefendantsubsequently
waived heir challenge to the sufficiency of process.



referenced the attach&d provisions, which included resolutiolng the Council of Minister$
presidential deeres, and portions of the civil cottet purportedly establigldthat Belneftekhim
is either owned by or an organ of Belarus.

Gvozdevcitedextensively to theesolution by the Council of Ministetkat established
Belneftelhim in 1997 (Resolution No. 359, dated April 17, 1997) and the resoliibn
approved Belneftekhim’s charter (Resolution No. 788, dated June 27, 1997). According to
Gvozdevs declaration, Belneftekhim’s chartend various subsequent presidential decrees
establish thatBelneftekhim’s assets are national propegtneftekhims head, a chairperson,
is appointed or dismissed directly by the Council of Ministers, with the approval Bfése&lent;
and that Belneftekhim must submit its operational and accounting recordBeldhasian
government.

Gvozdev &o cited Presidential Ecree M. 289 (dated May 5, 2006), which he stated
establishedhat state organizations subordinate to the Council of Ministers are “included in the
system of national organs of state administratiand whichhe saidists Conern Belndétekhim
as one of those subordinatats organizationsGvozdewitedanother resolution of the Council
of Ministers, No. 903 (dated June 18, 20@k)detaring that the governmesetsthe number of
employees and the buddet those employees’ salasitor state organizationdHe also cited
Resolution No. 156 (dated February 17, 20dri&jvariouspresidential decrees as reserving
certain statéunctions for Belneftekhim alone, including, among other thiegingexcise
duties for certain goods and licensing wholesale and retail trade in petroleductst

Citing the Gvozdev declaration, the referenced provisions of law, and a 2013 U.S.

Congressional Research Service Report which referred to Belneftekhimtateavsed oil and

2 According to defendants’ supplement to their motiodismniss, the Council of Ministers is a central
administrative body of Belarus which exercises executive power.
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petrochemicals firm,” defendants argued that Belneftekhim is wholly own#teldgreign state
of Belarus, because it has not issued shares and because all of its assgtery®ptice
Belarusian GovernmenDefendants also argued that Belneftekhim is an organ of Belarus based

on the five factors in Filler v. Hanvit Bank, 378 F.3d 213 (2d Cir. 2004): (1) whether the foreign

state created the entity for a natiopafpose; (2) whether the foreign state actively supervises
the entity; (3whether thedreign state requires the hiring of public employees and pays their
salaries; (4) whether the entity holds exalasiights to some right in the foreign country; and (5)
how the entity is treated under foreign law.

Defendants argued that Resolution No. 359, which establBtleéftekhim shows that
it was created for a national purpose; that Belarus actively superviseft&ahim because the
Council of Ministers and the President directly appoint its chairperson and dbapis/andhe
Resolutiorrequires Belneftekhim to submit operational and accounting recordghthat
Belarusian government regulates Belneftekhim’s employees by sitinghumber and
compensation; that Belneftekhim has the exclusive right to perform certain isitki® setting
excise duties and prices for petroleum products and licensing wholesaleagirtdacs in
petroleum products; and that, as a “concern,” Belneftekhim is consideredrahatgan under
Presidential Decree No. 289

In response, plaintiffs submitted their own supplemental filing, which included an
affidavit by Russian legal expert Alexander Fishkin. Fishkiffislavit challenged both the
completeness of defendants’ representation of Belarusian law and the acfuaigndants’
translations.

Fishkin’s affidavit claimed thatlefendants’ “eclectic selection” of adminigiva edicts

were only a portion of the relevant laws and that they do not reflect subsequent amendment



For example, Fishkin pointed out that Resolution No. 359 indicates that it has been amended at
least three times between 1997 and 2006, but that defendants did not providéhasg of
amendments Fishkin claimed that shortly after Resolution No. 359 was passed on April 17,
1997,it was amendetb include the following language:

To accept the suggestion of State Concern on Oil and Chemistry . . . on the

inclusion in this concern the open stock societies and the leased enterprises in

accodance with the Annexes 1 and Relarus State Conceon Oil and

Chemistry shall implement, in accordance with I#we,management of the

shares of those joint-stock companies included in the concern [and] appoint state

representatives in thergans of their governance.
ECF 451, at 8 brackets in origindl® Fishkin pointed out that this latadded language
seriously undermined defendants’ argument that Belneftekhim was not made up stojchknt-
companies (at least in part), and that omissions like this one undermined thiitgretiddl of
defendantsiepresentations of Belarusian law.

Fishkin also alleged that even the portiontaefs thatdefendants did provideere not
reliable. For example, heted that the original 1997 version of Resolution No. 359 referred to

establishing Belneftekhim

[w]ith the purpose of improvingptate] management of the petrochemical sector
of the Republic of Belarusecuring domestic and foreign investments within the
framework of [sic] privatization program the Council of Ministers of the Republic

of Belarus and implementation of a unified economic technical and technological
policy in the respective industries . . . .

ECF 451, at 9 (emphasis added). Fishkin pointed outttieatersion supplied by
defendants omits the emphasized language, atalthd bracketed term “StateFishkin
statecthat he could not find this original version of Resolution No. iB%hy Belarusian

legal databasgglthough he did not provide any additional proof of its existence).

3 All ECF page references are to the ECF pagination, not internal pagination.
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Fishkin also noted that althou@elnefiekhim’s website states that it
manufactures over 500 typespetrochemical and chemical produ@®ozdev stated
the same thing in his declarationpthing in Resolution No. 788, which defendants cite
asBelneftekhim’s barter mentions anythinglmut Belneftekhim manufacturing
products, but instead refers to Belneftekhim conductiagket research and providing
assistance or certification to ergases. Fishkin posited that in reality, there @ve
different“arms of Belneftekhim: a governmental arm, which is the subject ofléual
provisions defendants provideahd a separatpurelycommercial armwhich is
comprised of individual joint-stock compansdwhich sdls equityinterests to private
investors. Fishkin concluded that the commercial arm of Belneftekhim, at least, is not
owned or controlled solely by the Belarusian government.

Fishkin ako claimed that the translatiooEGvozdev’s declaration and of the provison
of Belarusian law he citedere faulty to the point dfeing misleading or inaccurat&irst,
Fishkin pointed out thatefendants did not submit a certificate setting forth the triam'sa
qualifications, nor did the translator’s cover patge that the certifying individual personally
translated the documents. Next, Fishkin pointedlmttthe translations werearly
incomprehensiblen English suggesting that they were reverse translations, that is, that they
were originally drafted in Englisto track the requirements of the relevant legal teen
translatednto Russian, and then back to English.

Next, Fishkin posited thadhe translation misrepresent@gdozdev’s qualifications — his
title was not akin to chief legal counsel, as “Head of the Legal Departmégtit convey, but
instead referred to a middieanagement employee in charge of a small@eetithin the legal

departmentsomeone who reports to a deputy chief. To support his conclusion that Gvozdev



was not the equivalent of chief counsel, Fishkin ntibed] as of a search conducted January 30,
2015, he could not find Gvozdev’s name in the register of lawyers for the Minsk region where
Belneftekhim is dcated

Fishkin also claimed that Gvozdev’s declaration that “Belneftekhim is not a business
entity (a jointstock company) and has not issued shares” really should have been translated as
“Belneftekhim is not amdministrative entity.” Fishkin noted that what h#aimed was an
incorrect translation conveyed a very different meaning, one much more favordbfendants’
theory. Fishkin also stated that whether Belneftekhim had issued shewegigtelyirrelevant
to whether it is owned by member comparaemdividuals because many large Belarusian
companies do not issue shares, but instead issue “vouchers” or “units of indrett,are
functionally the same thing. Fishkin also taskuewith the translatiorof Gvozdev’s
declaration that

Concern ‘Beleftekhim’ includeswith rights of independent legal entities, a

number of organizations producing crude oil, refining, transporting and selling

petroleum, chemical and petrochemical products, several scientific, research

construction, repair andart-up and setting up organizations.
ECF 451, at 5, quotindeCF 343, at 14 (emphasg added).Fishkin stated that the Russian
languageversion of Gvozdev's declaration statlkat Belneftekhim is “comprised of
organizations,” not that it “includes, with rights of independent legal entities, banwoh
organizations,” and that “start-up and setting up organizations” should actually be
“‘commissioning projects,” which refers to engineering companies whi¢brpecertain
electrical techniques and procedures.

Plaintiffs had also previously submitted aldeation byreporterViktor Lushin, stating

that during an interview in October 20@gIneftekhim executives told him that Belneftekhim

“was a commercial company owned by priviaeestors and not by the government of Belarus,”



and that media “mischaracteriz[ations]” of Belneftekhim as “government dvnaeldmade it
difficult “to solicit private foreign investments.”

Based on Fishkis affidavit and the reporter’s declaration, plaintiffs argued that
defendarg had failed to make outpaima facie case that Belneftekhim is an agency or
instrumentality of Belarydecause the evidence that defendprdducedhat may have
supported their arguments was incomplete and unreliable. Plaintiffs arguedehassuming
some portion of Belneftekhim is a governmental entitgre is also a largpurely commercial
consortium with the same nartit is profitdriven, thatsellsequity interests, and thaperates
without any national purpose — atidt entity is not an agencgr instrumentality of Belarus.
Plaintiffs argued that, regardless of whether Belneftekhim had issued,stame of defendants’
evidence established that Belarus owns a majority of the entity Belnefitedhd that without
evidence on what proportion of the entity was what they called the “commerciattzer@ourt
could not determine if the entire entity was actually an organ of or nyagovited by Belarus.

Becausalefendants figed to produce discovery prior to filing their supplemental
submission, the parties stipulated that by May 12, 2015, they would either agiheedstovery
to be produced, or bring the discovery dispute to the CGoatténtion At defendants’ request
(but with plaintiffs’ consent), this deadline was extenttedune 3, 2015. Thearties joint
discoverydispute letterfiled with the Court on June 3, 201Bas essentially a motion to compel
by plaintiffs, based on defendants’ failure to produce discpin accordance with th@ourt’s
December 312014 ader.

OnJuly 9, 2015, this Court ruled on the discovery dispute. First, the Court noted that
many ofplaintiffs’ interrogatories and document requests sought information that defendants

intended to use in support of their claims, and so defendants acted appropriatelydiggprovi



only those provisions of Belarusian law on which they intended to rely. But the Court
admonished defendants for refusing toyie any documents arRule 30(b)(6)witnessin
response to plaintiffs’ seventh interrogatory, which sought information &sbuefiekhim’s
ownership and structureSpecifically, the seventh interrogatory asked defendants to “[iJdentify
all subsidiarie of Concern Belneftekhim, stating for each whether it is wholly or partly owned
by Concern Belneftekhim, and whether it is owned in part by any private ingstod, if
owned in part by any private investor(s), identify the private investor(s) apetbentage fo
their respective ownership.” The Court ordedefendantsa producehe documents by July 31,
2015, and to permit a deposition by August 21, 2015.

The day before the documents were due, defenfilrtts notice of appeal frorhe July
9 discoveryorder. While that appeal wasending plaintiffs moved for sanctions based on
defendants’ failure to comply with the July @ler. On August 13, 2015, this Cowtanted
plaintiffs’ motion and imposed monetary sanctions of a single $5,000 payment to plaamiiffs
$2,000 per day to the Court untéféndants coplied with the discovery order. The next day,
defendants filed a notice of appeal from the August 13 sanctides dDefendants aldded a
motion to stay the proceedings in this Court pending the resolution ofvtioesippeals.This
Court denied the motion to stagjterating—as it had in the past kdt defendants’ appeals were
not subject to the collaterarder doatine, andweretherefore frivolous. That day, plaifis
agan moved for sanctions based on defendants’ failure to provide discovery and failure to pay
the previously imposed sanctions.

On October 6, 2015, the Second Circuit dismissed both of defendants’ interlocutory
appeals fotack of appellate jurisdictiobeause the Court’s orders were “not final or

immediately appealable.Despite this Court’s denial of their motion to stegfendantslid not



provide any discovery or pdlge accruinganctiongduringthe wo monthghattheir frivolous
appeals werpending. Those sanctioesentuallytotaled $136,000 to the Court plus $5,000 to
plaintiffs.

On October 20, 2015, this Court granted plaintiffs’ August 24 motion for sanctions.
Recognizing that monetary sanctions were having no effect on defendants, andet&t R
permittedmore seversanctions, including strikintpe incorrigibleparty’s pleadings, the Court
struckdefendantssovereign-immunity defense. Consistent with their prior approach to this
casedefendantsmmediatelyappealedhat sanctions order to the Second Circuit.

While thatthird appeal was pending, plaintiffs filed a second amended complaint and
defendants responded with a motion to dismiss. Plaintiffs cross-moved for an cedinglir
discovery, and the parties briefed the motions.

On June 29, 2017, the Second Ciraffirmed much of thiourt’sOctober 20, 2015
sanctiors order, incluahg theCourt’sdecision to impose monetary sanctions andbiert’s
conclusiornthat a sanction “aimed gbut[ting] plaintiffs in the same position they might have
been in had defendants complied’ with the Second Discovery Order, was warranted.” Funk v.
Belneftekhim, 861 F.3d 354, 369 (2d Cir. 20{&@jeration in original{quoting_Funk, 2015 WL
6160247, at *5).

But the Second Circuit reversed the portion of this Court’s aiiging defendants’
sovereigammunity defense outright. The Circuit expsedconcern that strikinthe defense
could result in t/s Courtassuming jurisdiction it might not havéleverthelesghe Second
Circuit noted that, consistent with the Federal Rules of Civil Procedure, this Court could have

imposed an evidentiary sanction and then resolved the jurisdictional dispute based arrdhe rec
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aslimited by thatsanction Funk, 861 F.3d at 371-72. Defendants petitioned for a rehearing by
the Second Circuit pafi their petition was denied.

On remand, defendantenewed theimotion to dismiss plaintiffs’ second amended
complaint. This motion to dismiss is one of the two motions presently beforeAtteched to
their motion to dismiss was a statement by O. L. Slizhevsky, the Minister of JidbieRuus,
translated fron Belarusan into English. Slizhevskysanslated statement echoed the statements
about Belneftekhim’s statusider Belarusian law made @vozdevs declaration. Among the
other attachments were documefntsn the State Committee on thes&ss of thdRepublic of
Belarus androm the Ministry of Justicavhich purported to show that the Council of Ministers
owns all of Belneftekhim.

A few days later, faintiffs moved for sanctionagain—the othemotion before me now.
Plaintiffs request sanctions ihe form ofan order (1) establishing aevidentiarypresumption
that thedocuments and witnessemmatdefendants refused to provide would have refuted
defendantstlaimsof sovereign immunity, an(®) preventing defendants from submitting any

additionalevidence on the sovereigmmunity issue.

DISCUSSION
l. Plaintiffs’ Motion for Rule 37 Sanctions
Rule 37 of the Federal Rules of Civil Procedure allows a court to impose sanctions when
a partydisobeyghe court’sdiscovery order. These sanctions may include a contemptarder
an order deeming certain facts established, prohibiting the disobedient partsupporting
certain defenses, striking pleadingsgranting a diault judgment.SeeFed. R. Civ. P.

37(b)X2)(A). UnderRule 37 the district court has discretion to impose “jusdihctions.ld. But
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there are some limits sanctions that effectively dismiss a céskould be imposed only in

extreme circumstancesWorld Wide Polymers, Inc. v. Shinkong Synthetic FibersgC®94

F.3d 155, 159 (2d Cir. 2012) (internal quotation marks and citation omitted)wiAere a
defense goes to tlmurt’s subjectatter jurisdictionthe @urt may nostrike thatdefense
outrightif doing so would risk the coueixercising jurisdiction it magot have Funk, 861 F.3d
at371.

As the Second Circuit recognized in its opinitre “practical difference between an
evidentiary sanction and one striking defendants’ foreign soveiraigunity claim may appear
small.” Id. at 372. But courts can onflecidejurisdictional questions on the&identiary record
before them. Here, the paucity of materalailable to the Court to decide the immunity
guestionis the result oflefendaits’ obstruction. What matteis that this Courtiecidethe
jurisdictional questionsee id., eveif that decision is basesh a record constricted by
defendantsobstruction and theesultingevidentiary sanctions against them.

This Court has already concluded, and$leeamd Circuit has affirmedhat somekind of
sanctionunder Rule 37 iavailablebased on thi€ourt’s factual finding thatefendants’ failure
to comply with discovergrderswas and continues to beillful .” 1d. at368. Defendants’
record of delay andaliance speaks for itself. Even after the $ecGircuit'smandate issued in
defendantsmost recent appeéhe latesmeritorious, lhe firsttwo frivolous), cefendants have
refused to produce any of the requested discovery or to pay their overdue maretaons.

In the motionbeforeme, plaintiffs asked me to impoghe sanctions proposed by the
Second Circuit (1) according an evidentiary presumption against defendanthévathheld
discovery would refute their claimahBelneftekhinms an agenbr instrumentality of Belarus,

and (2) prohibiting defendants from offering furtleerdence on that issudd. at 371.
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After careful consideration, | grant piéiffs’ motion. Specifically,l will accord an
evidentiarypresumption againsiefendants and assurtiat thedocuments and witnessimt
defendantsvithheld would refute their clainthatBelneftekhim is an agency or instrumditya
of Belarus—that is tosay, any evidenciatBelneftekhim is an organ of or nosity-owned by
the government of Belaru§eeFed. R. Civ. P37(b)(2)(A)(i). 1 will presumethat the withheld
evidence would havestablished certaifacts as asserted in plaingfievidence first, that the
government of Belarus exerts some undeteechidegree aduthority over Belneftekhim, but not
ownership of it, and secondhatwhile some portion of Belneftekhim may be owned by the
Council of Ministers, there is also anotltemmercialentity portion owned by individual
corporate entities anativate investorsand the commercial entity predominates such that
Belneftekhim is neither majority owned by nor an organ of Belarusll also prohibit
defendants from offeringnyfurther evidence owhether Belneftekhim is an agsnar
instrumentally of Belarus In an effort to restore plaintiffs to the position they would have been
in had defendants complied wittly discovery orders,Wwill not consider any evidence
defendants submitted aftefilst imposedmonetary sanctions on August 13, 208BgeFed. R.

Civ. P. 37(b)(2)(A)(ii).

| am taking this path because, as plaintiff's submissions have abundantly showasyt is e
enough for a recalcitrant party to carefully select and characterize evatetaavhich only that
recalcitrant party has jpnary knowledge. The assertions that defendants have made could only
really be tested by a ogplete document production anmssexamination aa deposition of
defendants’ representativefio have actual knowledge. Yet defendants have stelgdfast

blocked plaintiffs from probing defendants’ assertions. The sanction imposed sars®te
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plaintiffs to the posibn they would be in had defendaat$equately performed their discovery

obligations.

Il. Defendants’ Motion to Dismiss
A. Lack of Subject-Matter Jurisdiction Based onForeign Sovereign Immunity
Defendants move the Court to dismiss ttdaseon the grounds th&elneftekhim is

immune from suiuinder thé=SIA asan “agency or instrumentality of a foreign state.” 28 U.S.C.
§ 1603(a). The statute deés amagency or instrumentality as: any entity whiclilisa separate
legal personand is (2) “an organ of a foreign state or political subdivision thereof, or a mpajorit
of whose shares or other ownership interest is owned by a foreign state oallibidivision
thereof,”and is (3)neither a citizen of a stater created under the laws of any third countdy.
8 1603(b).

To successfully invokeovereign immunity as a defensesuit, adefendant must first

make gorima facie showingthat it is a foreign sovereigrseeMatarv. Dichter, 563 F.3d 9, 12
(2d Cir. 2009).Here, this meandefendants must put forth some evideiinzg Belneftekim is
an organ of or majority-owned [Belarus Defendants argue in their renewed motion tondis
that they have not onlatisfied theiprima facie burden, but havdemonstrated as a matter of
law that Belneftekim satisfies the orgaof-or-majority-ownedby requirement.Plaintiffs
vehementlydisagree.

The declaratiomy Dmitry Gvozdev, the provisions of Belarusian law, and the
Congressional Research Service Report were the only evidboaéeBelneftekhim’s ownership
that cefendants submitted in the first coupéars of this jurisdictional dispute These

documents, including resolutiong the Council of Ministergresidential edicts, and civil laws
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purporedto show that: (1Belneftekhim’s assets are the property of Belasia matter of law
(2) the Belarusian governmeappoints Belneftekhim’s chairperson and sets the number of its
employees and their salari€8) Belneftekhimmanages the Belarusian petrochemical industry
and exclusively licenses tradeand sets prices for Belarus’s petroleum products{4)ttiat
Belneftekhim provides regular reports of its activitieBébarusian government agencies.

But then plaintiffs presented evidence that the documents defendants reliegivemom
inconplete picture of Belarusian lalay omitting subsequent modifications or key annexed
documents, and that the translations of these documents and of Gvaizigartation were
misleading oinaccurate.Plaintiffs also presented affirmative evidence that Belneftekhim or
some portion of its a commercial company ownatlleast in parby private investors, and
therefore not subject to sovereign immunity.

This conflicting evidence created a factual disgabout whether Belneftekhiis
actually majorityowned by Belarus, rather than bther companiegqrivateinvestors, o
individual government agents. ei2ndantsubmitted evidere thatappeared to satisfy their
prima facie burden, but then plaintiffs made a colorable showing that defendants’ information
wassoinaccurate and incomplete thiacould not support arima facie case? Thefactual
dispute necessitated discovery, which defendants refused to provide, therebyryemeritom
assessinghe validity of the evidence defendantiginally submitted.

In light of the sanctions | applied againstehdantsn Part | their sovereignmmunity

claim fails. The evidence that defendants initially submitted, which was sigtlifican

4 Consistent with the sanctions imposed in Part | of this Ordkr niot consider any factual materials defendants
submitted after | first imposed monetary sanctions on August 13, 201dse Thaterials include the attachments to
defendants’ August 16, 2017 submission (including the affidavit by Slizhevsky, the Miister of Justice of
Belarus and any supporting materials) atefendantsNovember 15, 2017 submission purportedly explaining why
the BelarusiaMinister of Justice does not have the authority under the Belarusiarit@imsto take an oath on
behalf d the Belarusian government in a U.S. court.
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undermined by plaintiffs’ response, is now clearly insufficient in light okthdentiary
presumption. Based on that presumption — that the discovery defendants withheltaveuld
disproven the assertions they put forth about Belneftekhim’s ownership structurestatligs
under Belarusian law defendantgail to demonstratéhatthey are entitled to immunity.
Because the evidentiary puesption rebuts defendants’ orimmunity evidencebefore the
Court,| thereforedenydefendants’ motion to dismiss on the grounds of foreign-sovereign
immunity.
B. Lack of Diversity Jurisdiction

Defendants also claim that t@®urt lackssubjectmatterjurisdiction over thisaction
because the parties are not diverais argument is frivolous. Defendants’ equivocation in
their brief— “The Court lacks, or may lack, diversity jurisdictionistelling. Defendants sought
remova basedn both diversity and federgliestiao jurisdction. TheCourt has already
concluded that it has diversity jurisdiction over this case under 28 U.S.C. § 1332(a)(3), including
over theclaims against Belneftekhim U.S.BUSA). As thisCourt noted in the order denying
plaintiffs’ motion toremand, the partiesatisfy §1332(a§3)’s requirements becaupkintiffs
seek more than $75,000 in damages and there is complete diversitytampagdies plaintiffs
are citizens of New York and Florida, BUSA is a citizen of Massachusett&eindtekhimis a
citizen or subject of Belarus.

Plaintiffs allegal in ther original, first amended, and operative complaihtd BUSA is
a Massachusetts corporation witinee offices in Massachusett®efendants’ removal notice
stated thaBUSA is a Massachusetts corporation with its principal place of business in
MassachusettsDefendantsargument-that these earlier allegations and admissions are

overcome bya footnote in plaintiffs’ reply brief in support of its renewettossmotion for
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sanctions, in which [aintiffs statedhatBUSA conducted business out of the Belarusian trade
missioris New York officein 2007 and 2008 ts preposterous.

| alsohave jurisdiction overlpintiffs’ statelaw conversion claim, becausigspite
defendants’ hanavaving abouthecitizenship of trusts anitheir beneficiariesplaintiffs’ second
amended complaint akes clear that thegre suingn their individual capacitiesot as trustees
Plaintiffs allege that efendants wrongfully deprived them of their use of and ownershipof
owndirect interesin Belneftekhim, not their clients’ interest | havediversity jurisdiction over
the statdaw conversion claim.

Two years ago, defendants argued strenuously and successfully against rernasmding
action to state coufor lack offederaljurisdiction None of the arguments they raise in this
latest motion to dismiss gigenereason to reverse course.

C. Lack of Personal Jurisdiction

Defendants alsdispute the Court’s personal jurisdiction over them. To exercise
personal jurisdiction, a court must find that (1) plaintiffs properly sereéehdants(2) the
courthasstatutoryjurisdictionover defendants generally (general jurisdiction)peer the
paricular causes of acticasserted bylaintiffs (specific jurisdiction)and (3) the ourt’s

exercise of jurisdiction comports witlue process. Strauss v. Credit Lyonnais, S.A., 175 F.

Supp. 3d 3, 16 (E.D.N.Y. 20164 plaintiff must first demonstrate that the court passonal
jurisdiction over the defendant under the relevant statute before the court considers whether tha
exercise of statutory jurisdiction is constitutional. Specific jurisdiction is etetific; a

plaintiff must establislthe court’s jurisdiction with respect to each clairBunward Elecs., Inc.

v. McDonald, 362 F.3d 17, 24 (2d Cir. 2004). Personal jurisdiction is assessed btsed on

defendant’sontacts as of the dattee suit is filed but the court may consider “more than a
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snapshot capturing a fixed moment in time.” In re Terrorist Attacks on Sept. 11, 2001, 440 F.

Supp. 2d 281, 284 (S.D.N.Y. 2006).
On a motion to dismiss under Rule 12(b)(2), the plaintiff has the burden of destiogstr

that the court has personal jurisdiction over the defendant. Penguin Grp. (USA) Inc. v. Am.

Buddha, 609 F.3d 30, 34 (2d Cir. 2010). At the pleadings stage, the plaintiff need only make a
prima facie showing that jurisdiction existand can make this showing by pointing to facts in
the complaint or in affidavits, which, if credited, would suffice to establish jutisedicld. If

theplaintiff's factual allegations in the complaint are uncontrovertethbgefendant, the court

must take them asue. MacDermid, Inc. v. Deiter, 702 F.3d 725, 727 (2d Cir. 2012). And if the
defendant controverts tladlegationsthe Court must resolve all factual disputethmplaintiff's

favor. Seetransport Wiking Trader Schiffarhtsgesellschaft MBH & KGmmmanditgesellschaft

v. Navimpex Centrala Naval@89 F.2d 572, 580 (2d Cir. 1993).

Defendants argyand lagregthatl do not have general jurisdiction ovesfdndants

because they are not “at home” in N¥ark. SeeDaimler AG v. Baumanl134 S. Ct. 746, 760

(2014).

Defendants also argue that the Cdacks specific jurisdictiomecause lpintiffs cannot
satisfy the requirements of New Yorktsng-arm statuteand because the Court’s exercise of
jurisdiction would deprive them afue processOn this point, | disagree.

Under Federal Rule of Civil Procedure 4(k)(1), service of a summons establishes a
federal district court’s personal jurisdiction over a defendant if that defemaauld be subject
to the jurisdiction of the state in which tfezleral court is located (reerNew York). New
York’s long-armstatute 8 302(a)of the New York Civil Practice Law and Rujgsovidesthat

[A] court may exercise personal jurisdiction over any non-domiciliary . . . who in
person or through an agent:
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1. transacts any business within the stateontracts anywhere to supply
goods or services in the state; or

2. commits a tortious act within the state, except as to a cause of action for
defamation of character arising from the; act

N.Y. Civ. Practice L. & Ruleg§ 302(a)(1)-(2) (McKinney 2016).
To satisfy 8302(a)(1), a plaintiff must show that the defendant transacted business within

the stateandthattheasserted claimrises from that business activitlicci ex rel. Licci v.

Lebanese CanadidBank, SAL, 732 F.3d 161, 168 (2d Cir. 2013). Transacting business requires

purposeful, volitional activity in New York by the defendaBeePaterno v. Laser Spine Inst.

24 N.Y.3d 370, 376 (2014)Thecourt examines the quality tfedefendant’s contacts with
New York to determine if the defendant has purposefully avaget of theNew Yorkforum
through those contact#\ singletransactiorrelevant to the clairrs sufficient,Bank Brussels

Lambert v. Fiddler Gonzalez & Rodriguez, 171 F.3d 779, 787 (2d Cir. 1999), and negotiations to

a contract alone may also be sufficiAS Grp., Inc. v. Worldwide Inventions, Inc., 245 F.

Supp. 2d 543, 548-49 (S.D.N.Y. 2003), if thosgotiationdorm the basis for thplaintiff's
claim.

To fulfill the*arisesfrom” prongof § 302(a)(1), theremust be an articulable nexus . . .
or substantial relationship . . . between the businessairdan and the claim assertedAl

Rushaid v Pictet & Cie 28 N.Y.3d 316, 329, 45 N.Y.S.3d 276 (2016) (quotiragi v.

Lebanese Canadian Bar#0 N.Y.3d 327, 339, 960 N.Y.S.2d 695 (201@)ternal quotation

marks omitted) But the transaction and the legal claim needeatausally linkedthey need
only besufficiently relatedsuch that thél atter is not completely unmoored from the former,

regardless of the ultimate merits of the clairhitci, 732 F.3d at 168-69 (quotirgcci, 20
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N.Y.3d at 339) Of particular relevance herg302(a)(1)is not limited to breach of contract
claims, but may also apply to actions in tort when there is a sufficient factwahghbat the
tort arose out of the relevant transacti®ank Brussels171 F.3cdat 787 n.3. Plaintiffs argue
that this Court has jurisdictn over all of their claims excefite fraud claim under NYCPLR
§ 302(a)(1), and that it has jurisdiction over the fraud claim under NYCRAR&)(2).

| havespecific jurisdiction over plaintiffstlaims for conversion of personal property and
ownership interests in Belneftekhim (Counts 7 and 8)fantbrtious interference with
contractual relationship and prospective economic advantage (Counts 5 and 6), lascause
detailed in plaintif§’ second amendembmplaint,those claims arise oof settlement
negotiations between plaintiffs and defendants that took place in New York in 2007 and 2008,
which in turn were based on an ownership interest that defendants s@ahtidfgl clients in
New York. Seeid. at 787. Defendantscontactswith New Yorkwere purposefulaccording to
plaintiffs’ complaint defendantsitiated contact with and then met wiphaintiffs in New York
under the guise of renegotiating a business relationship that began in New Y onbl awhiifis’
clients purchased a block of stock in BelneftekhineelScci, 732 F.3dat 168. That the
settlement negotiations never resulted in an actual settlement is immaterial; it doas@ot m
that the negotiations were preliminarytbatthe partes plannedo performthe contract
elsewhere._SeBAS Grp, 245 F. Supp. 2d at 549. Defendants’ contacts with the forthve —
phone calls and iperson meetings where defendanisrepresented their business relationship

to plaintiffs— are inextricablyntertwined withplaintiffs’ claims and thereforsatisfy the

5 Defendants citéantello v. Hal| 947 F. Supp. 92 (S.D.N.Y. 1996), for the proposition tffabf a tort claim to
arise out of transaction of business in New York, the connection betwetrakaction and the claim must be
direct.” 1d. at 100. InMantelloand the cases that cite it, the defendants’ actions in New York were attefnoated
the claim and involved third parties, not the plaintéfs shown below, that is not the case here.
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requirements for me exercisgersonal jurisdiction ovatefendants as to tldaims in Counts
5 through 8.

Plaintiffs’ claims of assault and battery, false imprisonment, intentional iaflicf
emotional distress, ammtima facie tort (Counts 2, 3, 4, and 9), are also withiy jurisdiction
under § 302(a)(19. According to plaintiffs’ second amended complaint, defendants’ New York-
based activities proximately caused the physical agdhmlogical harm thati@intiffs suffered
at the hansl of KGB agents.Defendants and their representatiiresatedtelephone calland
wrote at least one lettéw plaintiffs in New York, falsely claiming that they wished to “fairly”
and “in good faith resolve theownership dispute and that they were “serious this time.”
Defendants met with plaintiffs twice in New York City to condingtalleged settlement
negotiations and convincgdaintiffs fly to London, ostensibly to complete the settlementtalk
but actually (according tplaintiffs’ complaint) with the purpose of handiaff plaintiffs to
KGB agents and directing those ageantsflict the physical and mental pain for wdhi plaintiffs
now seek to hold defendants liable in tort. Plaintffege that defhdants'directed” the KGB
agents to interrogate and torture plaintiffs, “orchestrated” plaintiafinement in the airplane
that transported them to Belarus and then their imprisonment in KGB factitiesdr a year,
and “participatedn” intentionally causing them severe emotional distr@$sat defendants’
New York contacts were businesdated does not inkate them from tort liabilitysee Bank
Brussels171 F.3d at 787 n.3, and those contacts suffice to give me personal jurisdiction over

defendants as to the tds&sed claims i€ounts 2, 3, 4, and 9.

6 Defendants cian, in their reply to theirmotion to dismiss the second amended compldiat plaintiffs cite only §
302(a)3) to argue that thi€ourt has jurisdiction over their personal eims (Counts 2, 3, 4, and.9But
plaintiffs raised arguments based®802(a)(1)in their opposition to defendaitnotice of motion to dismiss the
second amendedmplaint,and incorporated thosggument by reference in their pposition to defendants’
renewed notice of motion to dismiss the second ameratagdlaint. Any difficulty in reviewing the dockeis due

in no small part to defendants’ refusal to file responsive briefs andoti@irfrivolous appeals.
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And | also havgurisdiction over faintiffs’ commonlaw fraud claim undeNYCPLR
§ 302(a)(2). As discussed abovliptiffs allege thatlefendants contacted them multiple times
in New York, by phone and in writing, and twice met with plaintiffs in New York &itgr
representing to plaintiffs that the meetings wersettle an ongoing dispute between plaintiffs’
clients and defendants. According to the second amended complaint, defendants tdfd plainti
that “they may have reached an agreement in principle” and pkkatffs to fly to London to
conclude the negotiations. Plaintiffs allege that defendants knew thessergptions were false
and that defendants’ real purpose was to get plaintiffs closer to Belarusj®dd be easier to
abduct them and hand them over to the KGB.aBeging that plaintiff&knowingly made false
statements in New York, and that those false statements were the proximatd ptaisgfts’
subsequent physical, emotional, and monetary hdeimtiffs sufficientlyallege that defendants
“commit[ed] a tortious act within the state” for the purposes of NYCPI3RZa)(2).

Finally, defendants argue that the Court’s exercise of pergamsdiction over them
based on plaintiffs’ claims would be unconstitutionghe Due Process Clause protects a party’s
liberty interest in not being subject to the binding judgments of a forum with whigathgas

established no meaningful contacts, ties, or relations. Burger King Corp. v. RerjzEit U.S.

462, 471-72 (1985)To assess whether due process concerns are satisfiets, look to
whether the defendant has certa@imimum contacts with the forum and whether the exercise of

jurisdiction is reasonable under the circumstances of the particular_ case.vQDigen Bee of

Beverly Hills, LLC, 616 F.3d 158, 164 (2d Cir. 2010).

The Supreme Court has emphasized thag fmurt’'s exercise of specific jurisdiction to
satisfy constitutional requirementbe suit mustarise out of or relate to the defendant’s

contacts with the forum.Bristol-Myers Squibb Co. v. Super. Ct., 137 S. Ct. 1773, 1780 (2017)
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(quotingDaimler, 134 S. Ct. at 74qinternal alterationand quotation marksmitted). Tere
must be an “affiliation between the forum and the underlying controversy, pfincjpa]
activity or an occurrence that takes place in the forum State and is therejecttsuihe State’s

regulation” Bristol-Myers Squibb, 137 S. Ct. at 1780 (quoting Goodyear Dunlop Tires

Operations, S.A. v. Brown, 564 U.S. 915, 919 (20ghjernal quotation marks omittedn

short,there must ba “connection between the forum and tphedfic claims” brought by

plaintiff. BristolMyers Squibbh137 S. Ct. at 1781.

Here, the exercise of jurisdiction over these defendantswisthese claims easily
comports with due process. There is a direct connection between defendants’ purposeful
contacts with and actions in the forum and plaintiffs’ claims. Defendants contaaitaffplin
and traveled to the forum for the ostensible purpose of conducting business negasie¢ions,

Walden v. Fiore, 134 S. Ct. 1115, 1124 (2014), buallaged by plaintiffs), for the actual

purpose of convincing plaintiffs to travel to a location closer to Belarus, so thatldete could
more easily abduct them afadertorture them. The business negotiations arose out of a contract
that was origindy entered into in the forum, and, as alleged by plaintiffs, defendants used that
business connection to initiate in-person meetings in the forum during which thdycoaukey
the misrepresentatisrthat led to plaintiffs’ abduction. The phone calls in which defendants
contacted plaintiffs, the in-person meetings, and the misrepresentatiodsistatg those
meetings all qualify as an “activity or an occurrence” in the New York forBristol-Myers
Squibb, 137 S. Ct. at 1786k, Walden 134 S. Ct. at 1124.

Defendantargue that these contacts with New York are insufficient for this Court to
exercise personal jurisdiction over them based on the combined reasommnogases: Walden

134 S. Ct. 1115, and In re Terrorist Attacks on Sept. 11, 2001, 538 F.3d 71 (2d Cir. 2008),
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abrogated on other grounds by Samantar v. Yousuf, 560 U.S. 305 (ZD&6pfist Attacks

1II™). In Walden the Supreme Court rejected the Ninth Circuit’s conclusion that a defendant’s
knowledge of a plaintiff's significant connection to a forum gave that forursdiation over the
defendant. 134 S. Git 112425. The Supreme Court emphasized that the miniroomtacts

analysis requires the court to examine the defendant’s contacts with the felipmdt the
defendant’s contacts with residents of the forum. In concluding thealsenCourt lacked

personal jurisdiction over the defendant, the Supreme Court noted that the defendant had never
“traveled to, conducted activities within, contacted anyone in, or sent anythingasreato [the
forum].” Id. at 1124,

In Terrorist Attacks Il) the Second Circuit concluded that the district court lacked

personal jurisdiction over claims against four Saudi Arabian princes accused of fivhuiing
groups that in turn funded al Qaeda, the organization responsible for the September 11, 2001
terrorig attacks.538 F.3d at 95. The Second Circuit reasoned that the connection between the
princes’ conduct and plaintiffs’ harm in the September 11 attmakgo0 attenuatedplaintiffs

failed to show that the princes engaged in “intentional, and allegedly tortious)sacti.

expressly aimed’ at residents of the United Statés. (quoting Calder v. Jones, 465 U.S. 783,

789 (1984)). The Second Circuit noted thatplzntiffs did not allege that the princes were the
primary participants in the aitks, nor that the princes directed the attacks or commanded an
agent to commit themid. at 94.

Defendants argue that this Court lacks personal jurisdiction over them because, unde

Terrorist Attacks Il) the KGB agents (and not theyere the primary participaniis the scheme

that resulted in plaintiffs’ physal, mental, and financial harm. From this starting point,

defendants argue thlaécause plaintiffs do not allege that the KGB agents traveled to New York,
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or contacted plaintiffs in New York, or conducted activities in New York, the regNgtv
York connection is lacking.
Defendantsargumenthat theirconnectionso New Yorkare insufficient in light of

WaldenandTerrorist Attacks lllis, to put it mildly, a stretchPlaintiffs allege that defendants

were the primary actoia the schemeesigned to beat plaintiffs into surrendering their
investments In their second amendedmplaint, plaintiffs allege thatefendants’
representatives “were present at, observed damected the Plaintiffs’ interrogation and torttire
and that defendantwvere fully aware of their representatives[’] actions, closely monitored an
directed their activity.”Plaintiffs also allege thatefendantsact[ed] in concert with [Boris]
Bereovsky and the KGB” to drug theand facilitate their abductiothat defendants “intended

to cause” plaintiffs’ subsequent torture and degrading treatment.

And more to the point, these facts are very different from thoSernorist Attack 1l
Unlike the Saudi princes, whose direct and indirect financial contributidiisgbm charities

rendered them &tast thre degrees removed frotime harm for which th&errorist Attack 1l

plaintiffs sought to recoveplaintiffs here allege a direct harrone incurred through
defendants’ misrepresentations, through defendants’ drugging of and abdugi@intdfs, and
through defendants’ orders directing KGB ageat®rture plaintiffs And, unlike the defendant
in Waldenwhose contacts with tHerum were limited exclusively tan interactioroutside the

forum with plaintiffs who resided in the forurdefendants here “traveled to,” “conducted
activities within,” and contacted plaintiffs in the forurfSeel34 S. Ct. at 1124.
Although plaintiffs have not demonstrated that defendants’ contacts are so continuous

and systematic as to er them “at home” in New Yorka(d therefore subject to general

jurisdiction), they have allegesufficient purposeful contacts with the forum to demiaista

25



“connection between the forum and the specific claimnsl therefordnavesatisfied thelue

process inquiry.SeeBristol-Myers Squibb, 137 S. Ct. at 1780.

Because | conclude thbhave jurisdiction over this action under 28 U.S.@382, | will

not address plaintiffs’ argument tHadlso hae jurisdiction under § 1330(b).
D. Failure to State aFraud Claim

Finally, defendants move to dismiss plairgiffraud claim on the grounds thatintiffs
failedto allege that th&raud proximately caused their personal injuries. To plead fraud under
New York law,plaintiffs must allegehat (1) defendars made a maté&l misrepresentatior{2)
defendand knew the representatiomasfalse;(3) defendarg made the misrepresentatiaith
the intent to defraud#{ plaintiffs reasonably relied on the misrepresentation; anhddintiffs

suffered damaggzoximately caused by thmisrepresentationKaye v. Grossman, 202 F.3d

611, 614 (2d Cir. 2000).

Contrary to defendants’ argument, plaintiffs did plead proximate causatioaralgraph
136 of their second amended complaint, plaintiffs allege that, “[a]s a direct anchat@xause
of Defendants’ fraudplaintiffs sustained grievous injurigksuffered great mental and physical
distress. . . [and] loss of income and business opportunities.” In paragraphs 138 and 139,
plaintiffs allege that defendants’ fraud directly and proximately pexthdefendants to “divert(]
the ownership and financial interest in Belneftekhim to themselves . . . to thefBlainti
detriment and damagieand directly and proximately causphintiffs to suffer “great financial
damages.”

Defendantgurtherargue that intentional misconduct KB agentdroke any causal
chainbetween defendants’ alleged misrepresentations and plaintiffs’ personiaksinjur

Specifically, they argue that plaintiffs’ allegatiorghatdefendants’ misrepresentaticthsred”
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plaintiffs to London to “facilitate their abduction and unlawful tranggton” to Belarus-
amount only to alleged but-for causation, but not the required proximate causatianse the
KGB agents wre the proximate cause of plaintiffejuries.

This is another desperately absurd argument. A tortfeasor can sometiraksviee of
the damages caused by his negligent act if the damage occurs by reason of aytsrd pa
intervening criminal act. & that is because in many cases, a tortfezammnot be expected to
reasonably foresee that a criminal will intervene to complete the causal chaintef eMest is
not at all what is going on here. The criminal act could not have been moreé#&inedeecause,
taking plaintifs’ allegations as true, the “intervening” acplaintiffs’ torture—is exactly what
defendants wanted to happen. And this is not even aghitg-criminal intervening; the
torturess were put up to it by plaintiffs. Surely, a criminal tortfeasor cannot alloaviris
criminal acts or criminal acts which he has supported or directed his own agent to undertake, to
break the chain of causation.

Defendants overlooglaintiffs’ allegations thatlefendants’ agentirected the KGB to
torture plaintiffs. Specifically,plaintiffs allege thasenior officers of Belneftekhim and those
appointed by them tacawith full authority for defendants were present at, observed, and
directed the plaintif’ interrogation and torture. Actions taken at defendants’ direction are not
intervening ad, but a continuation of the earlier tortious conduct.

Defendants alsoontend that laintiffs’ fraud claimshould be dismissdaecause
plaintiffs do not allege any damages separate and distinct from the damages arisinaut
intentional tort claims Plaintiffs have allegedamage$erein the form oflostcommercial
opportunity, lost income, and the co$their trip b London. Defendants argue thalgmtiffs

“may recover” economic or pecuniary losses in connection with their persgungi-claims,
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citing cases for the proposition thdamtiffs may be able to recovendt earnings if they prevalil

on personal tort claimsSeeGarzilli v. Howard Johnson’s Motor Lodges, Inc., 419 F. Supp.

1210 (E.D.N.Y. 1976); Papa v. City of N.Y., 194 A.D.2d 527, 598 N.Y.S.2d 558 (2nd Dep't

1993). But they doot cite any cases suggesting plaintiffs can rectmrdostcommercial
opportunity and the costs of their trip to Londbrough these other tort claimkthereforedeny

defendants’ motion to dismiss the fraud claim an Iblasis as well.

CONCLUSION
Plaintiffs’ motionfor sanctiong122] is GRANTED Defendants’ motion to dismiss

[118] is DENIED.
Digitally signed by Brian M.

Cogan

SO ORDERED.

U.S.D.J.
Dated: Brooklyn, New York
November 17, 2017
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