Funk et al v. Belneftekhim Doc. 77

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
VLADLENA FUNK and EMANUEL
ZELTSER
: MEMORANDUM DECISION
Plaintiffs, : AND ORDER
- against : 14 Civ. 0376BMC)

BELNEFTEKHIM a/k/a CONCERN :
BELNEFTEKHIM, andBELNEFTEKHIM :
USA, INC,, and JOHN DOES % 50, :

Defendants. :
___________________________________________________________ X

COGAN, District Judge.

This isaremovedaction raising state law claims arising ofithe wellpublicized
abduction and torture olfie two plaintiffs, U.S. citizengy individuals alleged to be tied to
officials in the Government of Belarus. Several motions are pending before the Cour

The most recent iglaintiffs’ motion for sanctions, their second such motidhe
sanctions issue arises from defendamtsisal to comply with Court-ordered discovery
concerning their defense of sovereign immunity. Monetary sanctions have na&dacdoe
inducing compliance, and the Court therefore strikes the sovereign immunityedefidres Court
denies plaintif’ motion for a default judgment, although it recognizes that such relief may
become appropriate if defendants continue to obstruct this proceeding.

In addition, plaintiffs have moved to remand this action for lack of subject matter
jurisdiction and untimely removal. The Court finds that diversity jurisdiction septeand

since removal was based on a non-frivolous claim of sovereign immunity, the tinreenforad
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can be extended. The particular facts at issue warrant an ex{eststbe motion to remand is
denied.

Finally, defendants’ motion to dismissgsanted only to thextent of dismissing
plaintiffs’ claim for fraudfor failure to plead with particularityLeave to amend is also granted.
Since the presence of personal jurisdiction will likely turn on the adequalbg afmended fraud
claim, the Court reservaetetermination on defendantsotion to dismiss folack of personal
jurisdiction.

BACKGROUND
I

The following allegations are taken from the amended complBiaintiff Emanuel
Zeltser is a U.S. citizen and New York attornéde represented an investment group which had
made a significant lonterm investment in defendarBglneftekhim (“BNTK”), a Belarusian
holding andbil company, and Belneftekhim USA, Inc. (“BUSA”), its U.S. subsidiarie
amended complaint appears to alldus as part offiis fee arrangement withis clients,Zeltser
also acquired an dividual interest in defendants’ “ownership and proper®laintiff Vladlena
Funk, a naturalized U.S8itizen,was Zeltser’s legal assistant and also a freelance journalist

An Executive Order issued by the Director of the Office of Foreigntd<entrol of the
United States Treasury (“OFACIN 2006 imposed sanctions on the Preside®ebérus,
Alyaksandr Lukashenkdis son Viktor, and some companies, including defendants, which they
either own or control. This Executive Order, number 13405, was entitled “Blocking froper
Certain Persons Undermining Democratic Processes or Institutionsaiu&eél The basis of the

Executive Order was that Belarus, through the Lukashexdime had engaged in human rights



abuses and public corruption, and that its actions constituted an “extraordinaryathineat
national security and foreign policy of the United States.”

On November 13, 2007, the United States TreaBepartment froze the assets of BNTK
and shut down its commercial activities in the United States pursuant to the Ex€odive
Notwithstanding this executive action, BNTK continued to engage inba&ed commerce. It
was able to do this because aoaglomerate comprised of over 500 companies, it simply
shifted activities from those entities that the Treasury Department had targetkdrtentities
that it had not.

As a result of these sanctip@scommercial dispute” arodeetween Zeltser’slients and
defendantdecauselefendants refused to honor the investment made by Zeltser’s clierge |
2007 and early 2008, defendants’ representatives contacted plaintiffs by telephnonefr
York City and requested fade-face meetings in ordeo resolve the disputeRlaintiffs agreed,
and in the first week of March 2008, the sides met at the Carnegie Club in New York City
Defendants’ representatives at that meeting included Viktor Voronin, ventifidd himself as
BNTK’s legal advisor, Tatsyana Moysievich, who “held herself to be a director and senior
officer of Belneftekhimm charge of its U.S. operations,” and two unidentified individu&iso
other unidentified “senior executives of Belneftekhim” were present bygyhemwasBoris
Berezovsky, a Russian national and notorioternational criminal, who was a substantial
shareholder in BNTK. Although this meeting did not result in a settleméme, parties agreed to
meet again a few days later.

The second meetingdk place at Zeltser's New York City apartment and had “the same
participants present.” Once again, the parties did not come to a resoluéifamdénts’

representatives invited plaintiffs to Belarus to continue negotiations. Rtaddtlined out of

! Berezovsky died in London in 2013.



concern for their safefyat which point defendants informed plaintiffs that Berezovstyld act
as defendants’ “principal agent to lead the continuing settlement negotiaéindsuggested
that further negotiations take place in London, where Berezovsky lived.

Plaintiffs flew to London on March 10, 2008. The first meeting in London took place the
following day at a hotel. Berezovsky was present with two men whose businesshcavesl
them to be a “sear legal advisor and vicpresident” oBNTK. Three mor&NTK
representatives, Moysievich and tethers, participated in the meeting by telephofséer this
session, Berezovsky proposed to continue negotiations that evening at a restaurant.

Berezovskyalong with Voronin and three others, met plaintiffs at the restaurant.
Plaintiffs were drugged during the meeting, causing them to feel -tightled and sleepy.” As
they were attempting to leave the restaurant, Berezovsky guided themsifitbousire, which
drove to a private airport on the outskirts of London. Against their will, plaintiffs bbarde
Berezovsky’s private jet and were flown to Minsk.

Plaintiffs were detained and transported to a SElnKGB detention facilitys soon as
they landed in Belarus. During their captivity, plaintiffs were interedyand tortured. They
were stripped naked, beaten, deprived of food and sleep, and forced into tiny solitary
confinement cells that lacked any heat or ventilatierequently, plaintiffs were removed from
their cells and interrogatedefendants’ representativdsected, and were present for, many of
these interrogations and human rights abuBdaintiffs claim that the motivatiobehind their
abductions was tol) blackmail the U.S. into lifting economic sanctions that President Bush had
placed on Belarus in 2006, which were continued by President Obama in 2009 and 2) force

plaintiffs’ clients in the U.S. and Russia to renounce their ownership interesemmddes.



These eventdrew considerable media attentio@n March 20, 2008, Senator Charles
Schumer alerted the U.S. Department of State to Zeltser’s abduction anda@datsthe State
Department “do all in its power to see that Mr. Zeltser’s serious mexinditions are attended
to, and that his detention matter is brought to a quick, successful conclusion.” On April 29,
2008, the U.S. Embassy in Minsk issued a statement calling for Zeltsersereleumanitarian
groundsfollowing its second visit tgee him at the KGB detention center. That same day, the
State Department officially requested that Belarus release Zef{beut a week later, Amnesty
International issued an alert, which advised that Zeltser’s health wag fsline was not getting
any medical care and urging the authorities to ensure that he not be mistreatedy &n Ma
2008, the Belarusian government denied the U.S. Govermreqtiest to release Zeltser.
Nevertheless, the outrage continued over the next few months as did requests fsom vari
domestic and international organizations and agencies to release plaintiffs.

Ultimately, in the beginning of 2009, Funk was released after 373 dagative Russian
ambassador to Belarus indicated that her continued detenitn caus deterioration irthe
relationship between the two countries. One hundred days later, on June 30, 2009, a delegation
of U.S. Senators and Congressmen traveled to Belarus and demanded Zelisedsie
release. That same day, Lukashenko signed an order releasing #dltsbad been detained
for 473 days.

.

Plaintiffs originallybrought claims in state court on July 12, 2012, for assault and battery,
intentional infliction of emotional distress, false imprisonment, tortious intexeretth
contractual relationshignd with prospective economic advantage, converaiwhan alternative

claim under the prima facie tort doctrinBefendants never answered the state court complaint.



In response, plaintiffs filed a motion for a default judgment, which was neitherexppos
decided. On January 16, 2014, defendants removed the action to federal court on the basis of
diversity jurisdiction and original jurisdiction for actions involving foreiggtas.

After the case was removed, the parties filed enogBons. Defendants moved to
dismiss the complaint and plaintiffs moved to remand the case or, alterndovelyefault
judgment. While these motions were pending, plaintiffs filed an amended complactt, w
added a fraud claim alleging that defendants fraudulently “lured” plaingitf®ndon by
informing plaintiffs that the purpose of the trip was to settle the ownership disple
amended complaint also added 50 John Doe defendants who are alleged to have “aid#d, abette
and participated in” the actions deberdl above.

On December B 2014, the Court reserved decision on the parties’ cross-motions
because there were factual issues with respect tpshoninaryissues. The first was whether
BNTK was entitled to sovereign immunity. The second was whether plaintiffs propeeyg se
process on defendants. Accordingly, the Court directed the parties to subroivediglan
that would allow them to obtain the information necessary to either supplement theirsnoot
these points, or to proceed to a hearing.

The parties were unable to agree on a discovery plaerefore, the Coudrderedone
on February 2, 2015. In addition to providing for written discovery and depositions, the Court
allowed the parties to supplement their motions on thedeninaryissues after discovery
concluded.

Although the parties represented that they had engaged in many meet and ceiofes ses
during this discovery perio@nd defendants withdrew their defective service defense,

defendants produced only that which they intended to rely on in their supplemental papers and



did not producanything elsdo plaintiffs or make any withess available for a depositian.
other words, they produced documents that they believed supported their position but declined to
produce anything that might have cut the other wédgvertheless, defendants filed a
voluminous suppkaent to their motion to dismis®ather than limiting these supplemental
papers to thereliminaryissues highlighted in the Court’s December &lister,defendants also
included unrelated arguments that they had not previously raised in tbeionefs.

Since defendants failed to produce discovery prior to filing their supplemental
submission, the partiesipulatedthat by May 12, 2015, the parties ideither agree on
discovery that would be produced, or bring a discovery dispute to the Court’s attention. At
defendants’ request, though with plaintiffs’ consent, this deadline was extendelinet8,
2015. The parties filed a joint discovery dispute letter with the Court on June 3, 2015, which
distilled to a motion to compel by plaintiffs based on defendants’ failure to prodaceelg in
accordance with the Court’'s DecemBéstOrder.

On July 9, 2015, the Court ruled on this disputgst, it held that because many of
plaintiffs’ document requests were phrased in terms of seeking only informaatiwhich
defendants intended to rely, defendants’ provision of just that information was not improper
However, the Court held that plaintiffs were entitled to information regaiIMgK’s
ownership and structure, as those documents were clearly relevant to defesodanésgn
immunity defense. In addition, the Court requiBaItNK to produce &ule30(b)(6) witness for
a deposition.

Threeweeks later, on the day before defendants’ were required to produce the
aforementionediocuments, defendants filed an interlocutory appeal of the Ju@réldr. The

next day, plaintiffs moved for sanctions based on defendants’ failure to comiplshediuly 9th



Order Defendants opposed the motion, arguing that their filing of a noteepetal of the July
9th Order was proper under the collateral order doctrine and divested this Cousdaodtjon to
enforce the Order

On August 13, 2015, the Court granted plaintiffs’ motion for sanctions in part. The Court
found that based on defendants’ conduct throughout this litigation, they never had any intention
of complying with the Court’s prior discovery orders. It also found that defendpptsakbof
the July 9th Order was frivolous because that order did not conclusively determssuthef
sovereign immunity. Consequently, the Court imposed a $2,000 per diem sanction on
defendants until they complied with the Court’s discovery orders and also imposed a $5,000
sanction on defendants, payable to Zeltser, for having to litigate this issaeCotrt warned
defendants that it would consider additional sanctions if they continued thesormpiiance.

The next day, defendtmfileda notice ofappealfrom the August 13tiOrder.
Defendantsalso filed a motion to stay proceedings in this litigation pending the Second €ircuit
resolution of the two appeals. On August 24, 2@1iS,Court denied defendants’ motion for a
stayin large part because defendants were unlikely to succeed on the rAsrithad stated in
the past, the Court explained that defendaaytpeals were frivolous under the collateral order
doctrine and defendants had not properly invoked appellateigiiosd On October 6, 2015, the
Second Circuit dismissed both of defendants’ interlocutory appeals for lack dasppe
jurisdiction since the Court’s orders were “not final or immediately appleala

Plaintiffs now seek to hold defendants in contempt, ask the Court to deny defendants’
pending motion to dismiss, and to grant plaintiffs’ motion for default judgment, based on

defendants’ continuing defiance of the Court’s Julyad August 13tiOrders.



DISCUSSION
I
Federal Rule of Civil Procedure 37 allows a court to impose sanctions for a party’s
failure to obey a discovery ordegeeFed. R. Civ. P. 37(b). That rule gives the court “broad

discretion in fashioning an appropriate sanction.” Residential Funding Corp. v. DeG@org

Corp., 306 F.3d 99, 101 (2d Cir. 2002). These sanctions may include, but are not limited to,
orders deeming certain facts established, prohibiting the disobedient partyujpparting

certain defenses, striking pleadings, granting a default judgment, andgatewrder of
contempt.SeeFed. R. Civ. P. 37(b)(2)(A). Rule 37 does not identify the factors a court should
consider in determining whether to sanction a party for noncompliance withoaetgorder,

but instructs that any sanction must be “judtl’; see alsd.inde v. Arab Bank, PLC, 269 F.R.D.

186, 195 (E.D.N.Y. 2010). Ultimately, discovery sanctions should, ‘insofar as possible . . .
restor[e] the prejudiced party to the same position [it] would have been in absenbrigénvr
[withholding] of evidence by the opposingrpa” Linde, 269 F.R.D. at 195 (citing Kronisch v.
United States150 F.3d 112, 126 (2d Cir.1998)).

Defendants repeated submissions to this Court, as well as their frivoloutsagippe
of the Court’s July 9th and August 13tiscovery order$ haveconfirmed the Court’s initial
determinatiorthat they never intended to comply with the any of the Court’s discovery orders,
including its initial DecembeB1st Order providing for limited discovery on the issue of

sovereign immunity. Furthermore, the Court has already found defendants’ nonoccmpiide

2 Since the Second Circuit dismissed both of defendants’ interlocutpeatsp their request that the Court refrain
from imposing additional sanctions until the Second Circuit rendegsiaion is moot.



willful. Therefore, the Court findthat a discovery sanctiather than the imposition of
monetary fines, which defendants continue to refuse to pay, is appropriate

However, the Court rejects plaintiffs’ contention that any sanction other thamgrant
plaintiffs’ default judgment motion will be meaningless. Although the Court hastistto do
so,seeFed. R. Civ. P. 37(b)(2)(A)(vi), and although it may eventually come to that fiamt,
important to impose sanctions in a graduated manner and avoid the most severe saason unl
nothing else will suffice. e more appropriate sanction at this stage is to strike defendants’
sovereign immunity defense and preclude them from relying on soveragmity. SeeFed.

R. Civ. P. 37(b)(2)(A)(ii). This includes defendants’ defenseBNaK is an “organ” of

Belarus. Since defendants failed to produce anything in discovery that might halberse

to their claim for sovereign immunity, this sanction is the most appropriate to puiffslan the
same position themight have been in had defendants complied with the GoOntders.

Therefore, the Court is vacating the per diem sanction against defendantogoarg f

However, defendants must pine $.36,000 in accumulated sanctions to the Clerk of Court, plus
the $5,000 payable to Zeltser, all within 14 daydace additionalanctions, which may include

a default judgment.

Accordingly, the Court now has the occasion to consider what remains of plaintiffs’
earlier motion to remand the case to state court and for a default judgmeell, asdefendants’
motion to dismiss.

.

Plaintiffs’ motion to remands denied Becausealefendantare now precluded from

asserting a sovereign immunity defense, they are not able to satistyutaen that removal

was proper pursuant to 28 U.S.C. § 144irfdhe first instance SeeBlockbuster, Inc. v.

10



Galenqg 472 F.3d 53, 57 (2d Cir. 2006owever, @en though removal cannot be sustained

under § 1441(d), defendants also removed this case on the alternative ground of diversity
jurisdiction pursuant to 28 U.S.C. § 1332(a). Although the Court recognizes the technical defect
in the notice of removal which fails to plead the citizenship of BNTK, the Courtdaasieed

whether it lacks subject matter jurisdictisua sponte, seeLyndonville Sav. Bank & Trust Co. v.

Lussier 211 F.3d 697, 700-01 (2d Cir. 2008nd is satisfied that subject matter jurisdiction

existspursuant to 28 U.S.C. 8§ 1332(a)(3). Pursuant to 28 U.S.C. § 1332&xi{S}rict court

has subject matter jurisdictiaf civil actions betweencitizens of different States and in which

citizens or subjects of a foreign state are additional parties.” Here,ffdaamé citizens of New

York and Florida and BUSA is a citizen of Massachus@&tsTK is a citizen or subject of

Belarus, a fact evidentdm the amended complaint, and one which defendants do not dispute.

Finally, plaintiffs’ initial camplaint sought damages in the amount of $140 million, satisfying the

amount in controversy requirementherefore, the case was properly removed on this basis.
Plaintiffs argue that defendants failedémnove the caseithin thirty days of receiving

the complaint as required by 28 U.S.C. § 1446(b). It is undisputed that defendants did not file

their notice of removal within this timeframélowever,unlike other removal provisiona,court

may enlarge th80 day period when removal is based on sovereign immiamitgause shown.”

28 U.S.C. § 1441(d)Here, @en though the Court has stricken the sovereign immunity defense

for failure to comply with discovery, it is not the case that the defense wasdaoifsthat

BNTK could not invoke it and trigger the Court’s discretion to enlarge the removad pefter

all, even under plainti§ theory of the case, BNTK is an entity controlled by the President of

Belarus.

11



Once the case falls within the Court’s dis@etto enlarge the removal period, it seems
prudent to exercise that discretion to retain jurisdiction. Althouglcése was pending in state
court for over one year, nothing was litigated in that forum and plaintiffs sufferecjuadlipe

when the case was removed. 8edco, Inc. v. Galadarir55 F. Supp. 783-84 (S.D.N.Y.

1991). In fact, after almost two years of litigating this case in federal court, the partidd wou
likely be prejudiced ithe case were remandexs this Court has become familiar with the case,
the claims, the defenses, and has imposed sanctions. Moreover, considering thessanoler
imposed by the Court and the possibility of additional sanctions, remand would racadtdiff
issues under the law of the case doctrine. These factors constitute gooditeustore, the
Courtenlarges defendants’ time to remawc pro tunc such that their removal was timely

Plaintiffs’ other argumentshatremoval was defective becaudefendants did n@nnex
plaintiffs’ state court motion for default judgmenttheir notice of removal, and thamoval
was improper becaugdaintiffs’ complaint is based solely on statevJalo not alter this
conclusion. Defendants did not need to attachionsto a notice of removalSee28 U.S.C. §
1446(a) (requiring a notice of removal to include only “a copy of all process, pleaalittys
orders served upon such defendant or defendants in such)acg&umilarly, removal is not
improper simply because a complaint fails to allege a federal question. &emerely requires
a basis for a federal court’s subject matter jurisdiction, which is not limitedierdl question
jurisdiction. See28 U.S.C. § 1441Therefore plaintiffs’ motion to remand is denied.

1.

The Court will not grant plaintiffs a default judgment at this sté&ggeEnron Oil Corp.

v. Diakuhara, 10 F.3d 90, 95 (2d Cir. 1993) (“The dispositions of motions for entries of defaults

and default judgments and relief from the same under Rule 55(c) are left tautitedsscretion

12



of a district court . . ..”). Ih exercising this discretion, districburts consider three factorgl)
whether the default was willful; (2) whether setting aside the default woyldlpre the

adversary; and (3) whether a meritorious defense is presented.” Dorcehaud#vich Union

Free Sch. Dist.No. 06 Civ. 1265, 2007 WL 446344, at *1 (E.D.N.Y. Feb. 7, 2Q¢i#hg
Diakuhara, 10 F.3d at 96). Despite defendants’ willful and continued noncompliance with
multiple orders of this Court, the Second Circuit has stated its “preferencedtuimg disputes
on the merits.”ld. The Court is mindful thahere is a risk that defendants will mattisfy the
sanctions order grarticipate in the merits phase of this litigation in the same way that they have
refused to participate in thpreliminarydiscovery phase; howevehat remains to be seen
Therebre, plaintiffs’ motion for a default judgment is denied and the Court will consider
defendants’ motion to dismiss.
V.

All that remains of defendants’ motion to dismisthiat plaintiffs’ fraud claim does not
satisfy Federal Rule of Civil Procedure 9(@@hd certain arguments concerning lack of personal
jurisdiction® Because plaintiffs’ amended complaint fails to plead fraud with particylgmiy

claim isdismissed with leave to amend within fourteen (14) d&8geln re Time Warner Inc.

Sec. Litig,, 9 F.3d 259 (2d Cir. 1993) (“[Dlismissal under 9(b) is usually without prejudice.”).
The Court will reserve decision on the remainder of defendants’ motion in the ewetiffpla
amend the complaint becaudefendants’ personal jurisdicti@mgumentsnay well be

dependent upon the survivability pihintiffs’ fraud claim.

% The Court will not consider the parties’ supplemental submissions tarihéons made after the Court ordered
preliminarydiscovery. Discovery was ordered only as to the issues of sovereigmity@nd service of process
and supplements were allowed only as to those issues. Since defendargslade from asserting sovereign
immunity as a defense, and since they have withdrawn their service detbesesupplements are irrelevant. To
the extent the parties madénerarguments in these submissions, they were not authorized,veowld be
improper for the Court to consider them.

13



Federal Rule of Civil Procedure 9(b) requires a plaintiff to “state with péatity the
circumstances constituting fraud or mistake.” Generally, this requideséifpto: “(1) specify
the statements that the plaintiff contends were fraudulent, (2) identify the sg&lstate where
and when the statements were made, and (4) explain why the statements werentraudul

Shields v. Citytrust Bancorp, Inc., 25 F.3d 1124, 1128 (2d Cir. 1994) (quotation marks and

citation omitted). Although the general rule is that Rule 9(b) pleadings cannotdoedmas
“information and belief,” the rule can be relaxed for matters “peculiarly mitie adverse

parties’ knowledge” which are “acmpanied by a statement of the facts upon which the belief is

founded.” Segal v. Gordon, 467 F.2d 602, 608 (2d Cir. 1972).

Plaintiffs’ fraud claim, as currently pleaded, does not meet this standatdally every
allegedly fraudulent statement is rdtributed to a specific speakdfor example, plaintiffs
allege that “defendants contacted plaintiffs in New York City and requadtezto-face
meeting with the plaintiffs to resolve the ongoing ownership and financial disptween
plaintiffs’ clients and defendants.” Despite identifying two of the four individwals were
physicallypresent athe meeting,Viktor Voronin and Tatsyana Moysievicand stating that
Boris Berezovsky and two unidentified “senior executives of Belneftekhim” werenirbge
telephone, plaintiffs do not attribute any fraudulent statement made at this meetipgrticular
individual. Instead, plaintiffs claim that after defendants’ represtergs showed plaintiffs
allegedly false documents, “defendants’ representatives then statedltiedted®&aim did not
intend to honor its agreement with the plaintiffs’ clients because of ‘politidalitence’ caused
by the U.S. sanctions relating to the defendant$iz amended complaint alleges that the fraud
continued at a second meetiinig New York City with the same participants present,” when

“defendants stated that they may have an agreement in principle and ingifgdittiffs to meet

14



with directors of Belneftekhim in Minsk, Belarus, in order to continue negotiations antdlposs
conclude the settlement.”

These allegations are insufficient. Merely attributing statements to “defsfiganot
enoughas it neither alleges the names of the kpesanor the specific positions they hédd

defendants SeeMills v. Polar Molecular Corp., 12 F.3d 1170, 1175 (2d Cir. 19R)le 9(b)

is not satisfied where the complaint vaguely attributes the alleged fraudakentants to

‘defendants.”) see &0 Olsen v. Pratt & Whitney Aircraft, Div. of United Technologies Corp.,
136 F.3d 273, 275 (2d Cir. 1998) (dismissing a complaint pursuant to Rule 9(b) where it did not
state the positions held by certain “agents, servants, and employees”). Althootjtispdague
that paragraph 11 of the amended complaint clarifies that the term “deféndéeristo “senior
officers of Concern Belneftekhim and those appointed by them with full authority fiar sloe
defendants,this clarificationsuffers from the same defectélthoughthe Court recognizes that
identifying the John Doe defendants prior to any discovery is difficult, ibattye John Doe
defendants are responsible for the fraudulent statements, plaintiffs nesstatdéntify what the
Doe defendant said, when it was said, and where it was said. They fail to do so in the amended
complaint.

It is also not enough, as plaintiffs appear to argue, that the amended complaifiresdent
who was present at these meetiagd that the Court ay infer thatMoysievich spoke the bulk
of the fraudulenstatements because she took a “leading role in the settlement discussions.”
There is no basis for attributing thkegedly fraudulenstatements to any of the named

individuals as opposed to the unnamed individfials.

* For that reasorin re Northern Telecom Ltd. Securities Litigatjet2 F. Supp. 2d 234, 248 (S.D.N.Y. 1998), upon
which plaintiffs rely, is inapposite. The court sustained the defésidalrjection b strike an allegation that a false
statement was made one of three named senior offfteesd. at 237 (“These six separately reported statements do
not constitute actionable fraud.”)

15



Even where plaintiffs do attribute a fraudulent statement to a specific speakearh
appears to happen only onedienplaintiffs allege that “Mr. Berezovsky contacted the plaintiffs
by telephone in New York and also invited pldfstto come for further negotiations with him
and defendants’ representatives, and a possible ‘closing’ in London plaihtffs do not
provide a specific date and location for these statements. Although “Rule 9(b) doespunet

that a specific date and time be alleged as to each misrepresentiaba,Farm Mut. Auto. Ins.

Co. v. Valery Kalika, No. 04 Civ. 4631, 2006 WL 6176152, at *11 (E.D.N.Y. Mar. 16, 2006),

the only alleged misrepresentation that plaintiffs attribute to a specific individialtlas
information> Although the Court may infer that since that plaintiffs traveled to London “on or
about March 10, 2008 Berezovsky’s statement took place sometime after the meetings in New
York City and shortly before their trip to London, it is impossible to know for sure. Even then,
plaintiffs still fail to provide their location at the time this statement was mBtentiffs’ fraud

claim never puts it all together, and therefore does not satisfy Rule 9(b).

Finally, the Courfinds no merit to defendants’ claim that plaintiffs needepltise the
misrepresentations made égch corporate defendarRlaintiffs have alleged that defendants
acted in concert, a fact badsed by the allegation thitoysievichheld herself out tbe
“director and senior officer of Belneftekhim in charge of its U.S. operations, atongflthe two
corporate defendants.h& Court agrees with plaintiffs that to the extent that any of defendants’
agents, officers, or employees had a motive to be speaking on behalf of one entity ad tmppose
the other, that information was withidefendantsexclusive knowledge and plaintiffs pleading

burden is relaxed as to those issugseSegal v. Gordon, 467 F.2d608 (2d Cir. 1972).

® By contrast, plaintiffs allege that the New York City meetings desdritbove “took place in or about the first
week of March 2008 at the “Carnegie Club in New York City,” and at “Zeltsdfiseoon the Upper West Side in
Manhattan.”
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CONCLUSION
Plaintiffs’ motion [71] is granted in part and denied in part as set forth abdaiatifis’
motion [8] to remand and fadefault judgment is denied. Defendants’ motions [7, 17] are
granted in part and decision is reserved in part, suchldiatifis’ fraud clam is dismissed with

leave to amendithin fourteen (14) days.

SO ORDERED.

Digitally signed by Brian M.
Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
October20, 2015
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