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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
MELINDA MARTINEZ,
Plaintiff,
MEMORANDUM AND ORDER
-against
14-CV-00677 (RRM) (ST)
LVNV FUNDING, LLC, RESURGENT CAPITAL
SERVICES, LP.,ALLIED INTERSTATE, LLC
ALEGIS GROUP, LLC,
Defendants.
____________________________________________________________________ X

Plaintiff Melinda Martinez seeks leave to amend her comptaiadd a claim under New
York General Business Law (“GBL”) § 349SeeDkt. No. 86. The Honorable Roslynn R.
MauskopfreferredPlaintiff’s motion tome. For the reasons set forth belowaktiff's request is
granted.

Under Rule 15(a)(1) of thd-eceral Rules of Civil Procedure, “party may amend its
pleading once as a matter of course wit) 21 days after serving it, or (B) if the pleading is

one to which a responsive pleading is required, 21 days after service of a responding plea

! This is Plaintiff's second request for leave to amend her complaint. On May 13, 2015,
Plaintiff soughta premotion conference to discuss hanticipated motion to amend her
complaint.SeeDkt. No. 71. Apremotion conferencwvas scheduled for December 17, 2038e
9-18-15 Scheduling OrderOn December 14, 2015, Plaintiff filed a revised letter request to
Judge Mauskopf indicating that in addition to the changes set forth in her May 13, 2015 lette
she would also like to amend her complaint to add a claim under §B#49. During the
December 17, 201premotion conferencethe Court granted Plaintiff leave to file her first
amended complaint pursuant to her original May 13, 2015 redoesidkt. No. 79. Judge Go

the Magistrate Judge previously assigned to this, thase set a briefing schedule on Plaintiff's
request to amend the complaint to add the GBL cl&ee12-2315, Minute Entry.The fully
briefed motion to amend was filed on March 1, @03eeDkt. No. 86. Plaintiff refers tdhe
amended complaint that is the subject of the instant memorandum and order as the “Firs
Amended Complaint” (“FAC”) throughout her moving papers. In reality, the amermheplaint

that is the subject of this memorandum and order is the Second Amended Complairi) (“SAC
and will be referred to as such hereseeDkt. No. 86-1 (Pl.’s Mem.”), Ex. A.
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21 days after service of a motion under 12(b), (e), or (f), whichever isréafezl. R. Civ. P.
15(a)(1).When a party cannot amend its pleading as a matter of course, “a party may amend its
pleadng only with the opposing party’s written consent or ¢bart’s leave. The court should
freely give leave when justice so requireBed. R. Civ. P.15(a)(2) seeWilliams v. Citigroup

Inc., 659 F.3d 208, 2123 (2d Cir. 201X Amaya v. Roadhouse Brick Oven Pizza, 1885

F.R.D. 251, 253 (E.D.N.Y2012) ("A court should freely give leave [to amend] when justice so
requires and such leave is in the caudiscretior’) (internal quotation marks and citations
omitted). Thus,“Federal Rule of Civil Procedure 15(a) dictates that motions to amend
complaints be liberally graed absent a good reason to the contrary”. Assam v. Deer Park

Spring Water, Inc.163 F.R.D. 400, 404 (E.D.N.Y. 1995).

2 Defendantxontend that the Court should appiye “good cause” standard established by
Rule 16 of the Federal Rules of Civil Procednesauséd®laintiff filed the motion to amend well
beyond the discovery deadline set by the Magistrate Joggegingdiscovery in this case
MagistrateJudge Geset a scheding order at the April 24, 2014 Initial Conferen&ee4-24-14
Minute Entry.This original scheduling order set July 23, 2014 as the deadline by which a party
may file an application for leave to ameitbwever, the scheduling order was later set asyde
Judge Go during the February 2, 2015 confereGee2-2-15Minute Order.To date, no revised
discovery schedule has been issued. Without an operative scheduling order, the Coesd tecli
apply the Rule 16 standard.

Even if Rule 16 did apply, howerePlaintiff has met the good cause standdrthintiff
filed her revised letter seeking to amend the complaint to add a GBL § 349 claim onbBecem
14, 2015. Plaintiff became aware of tmew claim largely in part because of discovery and
filings in Rosas vArrow Fin. Sens, LLC, 14CV-06462 (AMD) (JO) andO’'Neill v. LVNV
Funding,LLC et al, 14CV-7636 (ER) (DCF). One of the filings that Plaintiff relies on from
Rosasincludes a stipulation filed on December 1, 2015, in whichLi¥iblV Defendants, the
same defendants involved in this case, admitted that they systematicaliyllanily attempted
to collect on vacated judgmentds explained in further detail below, @GBL § 349 claim
requires that the conduct be consumer orierfeg Williams vProf’| Collection Servs.Inc,
2004 WL 5462235, at *3 (E.D.N.Y. Dec. 7, 2004) (finding that in order to meeataisumer
orientedprong of a GBL § 349 claim, a plaintiftannot merely allege [injury] to themselves but
must allege that the defendants engaged in consumer orientedTauts,”theplaintiff must
show “that the act complained of has a broad impact on consumers at)lafige fact that
Plaintiff's counsel became aware in April 2015 that Defendants were awjjemt Plaintiff's
vacated judgment rather than the underlying debt, without more, is of nho mdeentiff's
diligence in seeking leave to add a claim under GBL 8849 aftershe learned of Defendants
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“[M]otions to amend should generally be denied in instances of futility eelay, bad
faith or dilatory motive, repeated failure to cure deficiencies by amendmentiously allowed,
or undue prejudice to the nanoving party.”Burch v. Pioneer Credit Recovery, In651 F.3d
122, 126 (2d Cir2008) ¢iting Foman v. Davis371 U.S. 178, 182 (1962)ccordMcCarthy v.
Dun & Bradstreet Corp 482 F.3d 184, 2001 (2d Cir. 2007)“The party opposing amendment
bears the burden of demonstrating good reason for deDiglbrosse v. City of New YQIX016
WL 3647589, at *2 (E.D.N.Y. May 25, 201@)iting Speedfit, LLC v. Woodway USA, .In2015
WL 6143697 at *3 (E.D.N.Y. Oct. 19, 2015)adopted by2016 WL 3647590 (E.D.N.Y. June
30, 2016.

“An amendment to a pleading will be futile if a proposed claim could not withstand a
motion to dismiss pursuant to Rule 12(b)(®dugherty v. Town of N. Hempstead Bd. of Zoning
Appeals 282 F.3d 83, 88 (2d Cir. 200@)itation omitted) Thus, the appropriate question at this
stageis “not whether plaintifiwill prevail [on the facts as alleged in the complaifijit rather
whether the claimant is entitled to offer evidence to support the claiviiams, 2004 WL
5462235, at *Zinternal quotatiormarksand citationsomitted) Whether to allow a party to
amend its complaint is letb the discretion of the CourRuffolo v. Oppenheimer & Co987
F.2d 129, 131 (2d Cir. 1993)In determining whether to grant leave to amend, thetGoust
accept the moving party’non-conclusory factual pleadings and draw all reasonabtemafes in
that party s favor, ‘D determine whether the allegations plausibly give rise to an entitlement to
relief.” HeinzWright v. City of New Yorkk016 WL 3627323, at *2 (E.D.N.Y. June 3, 2016)
(quoting Panthe Partners Inc. v. Ikanos Commc'ns, In681 F.3d 114, 119 (2d Cir. 20)2)

adopted by 2016 WL 3620759 (E.D.N.Y. June 29, 2016geKonrad v. Epley, 2013 WL

systematicand consumer oriented conduct would be sufficient even under the more restrictive
Rule 16 standarcbee Kassner v. 2nd Ave. Delicatessen #86 F.3d 229, 244 (2d Cir. 2007).
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6200009, at *2QE.D.N.Y. July 31, 2018 adopted by2013 WL 6200009E.D.N.Y. Nov. 25,
2013).

Defendants’ principal objection to the proposed amendment is that Plaintiff' SSGRD
claim is futile. Specifically, Defendants argue thdainatiff’ s deceptive consumer practicglaim
is, in reality,merelyan artfully crafted complaint against abusive debt collection practicks un
GBL 8§ 601, which does not provide a private cause of aciieeDkt. No. 862 (“Defs. Mem.”)
atl, 5. L is true that an abusive debt collection practice in violation of GBL § 601 does not
“necessarily constitute[] a deceptive act under Sectior],]348nd “plaintiffs cannot thwart
legislative intent by couching a Section 601 claima&ection 349 claim.’Conboy v. AT&T
Corp., 241 F.3d 242, 258 (2d Cir. 2001). It does not follow, however, that simply beeause
given set of facts would give rise to a claim under GBL § 601 that a private aciiler GBL 8§
349 would be barred. As Judge Rakoff recently explained,

Conboysimply stands for the proposition that a 8 601 claim is not necessarily a §

349 violation: it did not address conduct that supports claims under both § 601

and 8 349. In particular, it does not disallow a 8§ 349 claim because the

underlying conduct also constitutes a violation of 8§ 6Here is no basis for

[defendant’s] argument that 8 601 bars overlapping 8§ 349 claims.

Samms v. Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara & Wql2Q16°WL
791271, at *5 (S.D.N.Y. Feb. 27, 2016).

Defendants rely heavily osomez v. Resurgent Capital Serus?, where the Court
dismisseda claim under GBL § 349 oamotion for summary judgment because it found that as
a matter of law, a GBL § 349 claim cannot be raisedssert a claim that is really a claim
pursuant to Section 601129 F. Supp. 3d 147, 859 (S.D.N.Y. 2015) This conclusion

misinterpretsConboy asConboymerely disallowed a claim under Section 349 thassolelya

violation of Section 601SeeSamms 2016 WL 791271, at *5The propositionthat aparty



cannotraise an independe@BL 8§ 349claim where an overlapping claim exists under a statute
that does not provide a private right of actwas raisd and rejectedn M.V.B. Collision, Inc. v.
Allstate Ins. Co728 F. Supp. 2d 205, 219 (E.D.N.Y. 201@)M.V.B. Collision, the courtfound
that reitherConboynor Broderv. Cablevision Sys. Corp418 F.3d 1872d Cir.2005) ‘held that
a 8§ 349 claim is barred simply because some overlap exists between the decaptivespat
issue and a state statute for which there is no private righttioin” 1d. at 219. Similarly, in
Sigall v. Zipcar, Inc.the ®urt held thatwith respect to a claim brought under GBL § 386
which dso does not provide a private cause of actidtlainiffs still may bring a claim under §
349 for deceptive acts or practices, provided it iFee'standing claim of deceptiveness under
GBL § 349 that happens to overlap with a possible claim ugd@®6-z . . . and not merely an
‘alleg[ation] that a violkdon of [§ 396-z] necessarily constitutes a deceptive act under Section
349.™ 2014 WL 700331, at *4 (S.D.N.Y. Feb. 24, 201dijing Broder, 418 F.3cat 200), aff'd,
582 Fed. App’x 18 (2d Cir. 2014Gomezoverlookedthe distinctionaddressed irSamms
M.V.B. Collision andSigall, that a plaintiff may properlyplead a clainunder GBL § 343hat
might also overlap with a claimunderGBL § 601if the plaintiff canset forth a freestanding
claim under Section 34%s a resultl find Gomezo be unpersuasive and against the weight of
more compelling authority.Thus, he crucial inquiry for the Court to consider at this stege
whethe Plaintiff has alleged amdependentlaim underGBL 8§ 349or if she has onlglleged
that Defendantssiolation of 8 601necessarilgonstitutes a violationnder GBL § 349.

“To make out a prima facie case under Section 349, a plaintiff must demonstrdfg tha
the defendant'deceptive acts were directed at consumers, (2) the acts are misleading in a
material way, and (3) the plaintiff has been injured as a resddturizio v. Goldsmith230 F.3d

518, 521 (2d Cir. 2000y Consumereriented[is] defined as conduct that ‘poteaity affect[s]



similarly situated consumers.’ . . Although [] the plaintiff need not show that the acts
complained of occurred ‘repeatedhgither to the same plaintiff or to other consumers,’ he must
demonstrate that the act complained of has a broad inopaconsumers at largeWilliams,

2004 WL 5462235, at *3 (internal quotationmarks and citationsomitted) “Deceptive
practices are‘acts which are dishonest or misleading in demal respect.’ Deceptive actsare
defined objectivelyf] as acts likely to mislead a reasonable consumer acting reasonably under
the circumstances3pagnola v. Chubb Corps74 F.3d 64, 74 (2d Cir. 2009) (citations omitted)
(alteration in original)Finally, the plaintiff must show that the deceptiaet‘orpractice resulted

in [her] actual injury.”Blue Cross & Blue Shield of N.J., Inc. v. Philip Morris USA.,Ir&
N.Y.3d 200, 206, 785 N.Y.S.2d 399, 402 (20(jations omitted)

A clear reading of Plaintiff's Second Ama@ed Complaint indicates that Plaintiff has
satisfied herburden of pleadin@ freestanding claim under GBL § 34¥deed,Defendants
essentially concede that Plaintiff has adequately pled each & 8#9 elements with the
exception of thédeceptive practicégequirementThe only argument that Defendants aseart
this issue, howevers thatPlaintiff did not cite to anyegal precedent taupport her clainthat
Defendantsalleged conduct, even if true, constitite deceptive act or practice undeBL §
349.Defs! Mem. at 5. Putting aside whether Defendantsirdenshifting approach to Rule 15
analysis should be jexted as contrary to the wastablished principle that a party oppw
amendment has the burden to demonstrate futiég,e.g.,Debrosse2016 WL 3647589, at *2
their arguments fail for an even more fundamental reason. Simply put, Defenaleged
practice of attempting ta@ollect on judgments aftethose judgments had been vacated
deceptive on its fac& he collectionnotices purport taollect a valid legal judgment when, in

fact, thejudgment had already begacated SAC 11 15-16, 33Any argument that such conduct



is not deceptiveas a matter of lavis baselessA reasonable consumer reading sachotice
would likely be misld into believing that a valid court judgment existed and lleigef could
coerce a reasonable consumer into payinguthgmentunder the mistaken belief thaethcould
be subject to even halrer penalties for failing to pay a valid legal judgment.

Defendants also contend that PlaingfGBL § 349claim is defective because it relied on
evidence and court filings in other proceedings. This argument is unavailiinge allegations
from another lawsuit are not evidence and cannotnbtreduced in a later trial for collateral
estoppel purposes [or even as direct evidence of the truth of the facts hsptatetiffs need
not provide admissible proof d&the motion to dismissktage.The Federal Rules of Civil
Procedure permit discovery on relevant matters that appssmonably calculated to lead to the
discowery of admissible evidencé.In re OSG Sec. Litig.12 F. Supp. 3d 619, 622 (S.D.N.Y.
2014). Thus, while thespecific allegationsfrom other lawsuitghat Plaintiff includesin her
Second Amended @nplaintmay not be admissiblet a later stageinvestigation and discovery
on theg alegationsmay well lead to admissiél evidence establishing Defendsinalleged
conduct.ld. at 62022; see alsoRodriguez v. City of New YorR016 WL 3264166, at *3

(E.D.N.Y. June 13, 2016) Moreover to the extent that Plaintiff seeks to rely ‘tevidence

3 In this case, Defendantalleged conduct is even modeceptivebecause not only was

the judgment vacated, but the Cowattegedly found, after a trial on the merits, that the
underlying debt was not owe8AC {1 16-17.

4 Defendantsreliance onin re DDAVP Indirect Purchaser Antitrust Litigo03 F. Supp.

2d 198, 21112 (S.D.NY. 2012)is inapposite. That case involved a motion for summary
judgment in which the court refused to take judicial notice of documidet$ in other lawsuits
because plaintiffs were improperly attempting to use those court filingowe the truth of the
facts contained therein, not merely to establish nofideere is no question of judicial notice
here, as th€ourt is required to accept all allegations in the complaint as truee giléading
stage andPlaintiff is under no obligation to establish those allegations through the use of
competent evidence at this time. While the District CouDDAVP did also deny plaintifé
belated requst to amend the complaint, it did so because the proposed amendment failed to state
a claimeven if the court considered the filings fromestlawsuits Id. at 212.The courtdid not,
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gathered in otheaction$ as a means of establishing that Defendamtsctices were widespread
enough to be comdered “consumepriented under GBL 8§ 349there is nothing implicitly
improper about such a courseasftion. Such evidence, standing alone, may not be sufficient to
edablish a violation. But it has no bearing on the viability of Plaistifleading at this stage of
this case, andoupled with the allegations of specific actsnmittedagainst Plaintiff herself, is
more than sufficient to meet the usiggments of Rule 12(b)(6).

Finally, Defendantscontend that they will be prejudiced BYaintiff's additional claim
under GBL § 349 because a substantial amount of discovery has been conducted up to this point
and “Defendantsvould be prejudiced by allowing the Plaintiff to proceed with what isately
a futile claim” Defs.” Mem. at 4, 9With respect to Defendasitassertion relating to discovery
that has already been completed, the Cowtes that Judge Go had limited the scope of
discovery pending the resolution of Defendants’ contemplated motion for summaryejudgm
SeeDkt. Nos 39, 54 Additionally, other than certain discovery set forth by the Court in its May
27, 2015 Order, discovery was stayed from May 27, 2015 through December 22petdifig
the resolutiorof Plaintiff's first motion to amendSee5-27-15Minute Order and Dkt. No. 74.
Lastly, and most significantly, Plaintiff has filed the GBL claim in a sdépaaation,16-cv-
01074 (KAM) (VMS), pending the resolution of the instant motion. Given that Plaintiff's claim
is not ripe for dismissal, discovery on this claim would commence in either thetiogte or in
the newly filed case. Because discovery relating to the GBL claim must ca®meaither

ca®, Defendants plainly are not prejudidgdtherequested amendment

as Defendants imply, deny the amendmeetausethe proposed amended complaint included
allegations from court filings in other lawsuits. ThE)AVP has no application to the instant
motion.



For theforegoingreasons, Plainti motion toamends grantecP

SO ORDERED.

/sl
Steven L. Tiscione
United States Magistrate Judge
Eastern District of New York

Dated: Brooklyn, New York
SeptembeB0, 2016

5 Motions for leave to amend are considered to be nondispositive and subject to review

under the “clearly erroneous or contrary to law” standard of Rule 72(a) oktexdf Rules of
Civil Procedure SeeFielding v. Tollaksen510 F.3d 175, 178 (2d Cir. 2007 [a]s a matter of
case management, a district judge may refer nondispositive motions, such asnatonathend
the complaint, to a magistrate judge for decision without the parties’ consent”).
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