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Introduction

In a number of class actions, consumers sue vendors and manufacturers of “fhogleable
wipes.” Purchasers contend that the products are not flushtigg-eloghousehold plumbing.

From the beginningf this litigation it was clear that somdorm of consolidation of
consumer complaint (as well as those of municipalities, if possilase)desirable Seeletter to
Judges Phyllis Hamilton, Donald C. Nugent, and Leonard D. Wexl&€EVt4142, Sept. 11, 2014,
ECF No. 39; Letter to Judge Robert L. Hinkle;@¥-1142,Feb. 18, 2015ECF No. 77. Thus
far, a constellation of class actions has appeaeis by consumers’ lawyers have prolifedate
dug in defenses hyroducers and sellehsveslowed dispositionand failure by the cowstand an
administrative agery to applymass torsolutionshave left @ unresolvediracturedlitigation.

In the most recent round of briefing, the parties have directed attention to what the
consider the most criticglointin the litigation: the motions for class certification maleases
broughtby New York purchaserB. Joseph Kurt{14-CV-1142)and Anthony Belfior§14-CV-
4090) In the presentmemorandum and order, the court grants, in partptbegons for class
certificationin these two cased heother actions have been staywdnsferredr dismissedand
in Kurtz, slimmed down to include only New York purchasers and B&gPalmer v.CVSHealth
& Nice-Pak Prod, Inc. 2017 WL 656767 (E.D.N.Y. Feb. 17, 2017) (transferring action to the

District of Maryland);Armstrong v. Costco Wholesale Corp. & NRak Prod., Ing.2017 WL



656768 (E.D.N.Y. Feb. 17, 2017) (transferring action to the District of Orelgarty, v. Kimberly
Clark Corp, 2017 WL 751231 (E.D.N.Y. Feb. 27, 2017) (severing and feaisy New Jersey
based claimsdenying ceification of a nationwide class, arstaying Honigman & Kurtz v.
Kimberly-Clark, 15CV-2910; Richard &Richard v. WatMart Stores, Inc. & Rockline Indys.
Order Dismissing Case with Prejudid&-CV-4579, Jan. 19, 2017, ECF No. @bsfnissingNew
Hampshirecase with prejudicen consernt KurtzandBelfiorearenowNew Yorkconsumeclass

actions.

A. General Theory

Six separate but relatensumer clss actionsverebefore the court. Theyerebrought
by consumers who purchasedoist toilet wipes sold by retailer defendants, produced by
manufacturedefendantsand marked “flushable.Allegedin all the caseare defecta labeling.
Consumers seek money damages and injunctive relief against manufacturetsiterd othese
moist wipeswhich aredabeled and advertised as “fhable but alleged not to be “flushable3ee
Kurtz v. Kimberly-Clark Corp, Costco Wholesale CorpNo. 14CV-1142 (‘Kurtz action”)
(relying on New Jersey and New York lawArmstrong & Kurtz v. Costco Wholesale Corp. &
Nice-Pak Prods., InG.15CV-2909 (“Armstrongaction”) (relying onOregon law) Palmer &
Palmer v. CVS Health & NieBak Prods., InG.15CV-2928 (‘Palmer action”) (relying on
Maryland law) Honigman v. KimberhClark, 15CV-2910 (‘Honigmanaction”) (relying onNew
York law); Belfiore v. Procter & Gamble Cp14CV-4090 (‘Belfiore action”) (relying on New
York law); Richard & Richard v. WaMart Stores, Inc. & Rockline Industried5CV-4579
(“Richardaction”) (relying on New Hampshire law).

In dealng with the kind of multiple-plaintiff versumultiple-defendannational consumer

problens presented in the instaféderal litigation, there areraumberof ways to proceed. The



goal isto achievea single decision by a single court or administrative ageipegferablythrough
aglobal settlement-thatfairly decidesall pending disputegorestlls future similar disputesnd
protects both consumers and supplidree American civiadjudicativesystenprovidesa number

of flexible toolsto achievesuch aresolution The memorandum issued by the court on November
18, 2016explairs these tools in detail SeeKurtz v. KimberlyClark Corp, 2016 WL 6820405
(E.D.N.Y. Nov. 18, 2016). The parties, contrary to the court’s urging, have chosen to proceed
independentlyand to litigate a dispute which could have been readily settled twettedt of all

parties and the public by relatively minor changes in labeling.

This courtwas faced withsix individual class actionswvhile keeping its eye on related
cases in other venue$ee, e.q.City of Perry, lowa v. Procter & Gamble Cd88 F. Supp. 3d
276(S.D.N.Y. 2016)a municipal waste disposal cadeleta v. Target Corp2016 WL 5076089
(N.D. Ohio Sept. 20, 201g&ronsumer casgBelfiore v. Procter & Gamble Cp311 F.R.D. 29,
4345 (E.D.N.Y. 2015, reconsideration deniedl40 F. Supp. 3d 241 (E.D.N.Y. 2015) (listing
pending “flushable” wipes litigations brought by consumers and municipalities irr othe
jurisdictions); Scheduling Order, 2€V-4090, Oct. 13, 2016, ECF No. 2@9 3 (requiring the
parties to “notify the court of angimilar cases they are aware of involving flushable wipes’
efficacy and dangers pending in any court or administrative agency, wlethsumer or
municipality oriented, in the United States or abroad”).

Individual class caseadjudicationstateby stateis not satisfactory. Nevertheless, the
plaintiffs have chosen thisoute—unchallenged by defendanrt®and the courts compelledto
follow the parties’ choice. It is certifying New York class actionkurtz andBelfiore and has

transferred, stayed, or dismissed the other actions.



B. Original Cases

Consumers inlksix cases claimethey paid a premium fawhat are known a$lushable
wipes—moist towelettes intended for use in place of, or in addition tet jpdperthat are not
flushableand cloghouseholdoilet facilities. While n some cases consumers seek damages for
impairmentby cloggingof householchuman wastesystens (leading into municipal sewers or
private cesspoolsjhe central injury claimed isagment of a unjustifiedpremium for a product
thatwas misrepresented dflushable.” See, e.g.Belfiore311 F.R.D. at 64“The injury is the
payment of an inflated price, not the clogVhat happened aftethe individual plaintiff's]
purchase, as a result of his sewage disposal system or the condition of his pigésyast to the
classs premium price theory.”) Damages for impairmendf cespools or household sewage
systems or municipal systems by clogging or otherwise isoared by the class certifications
sincethey areeithernot before the court or are too variable and individual to be covered in a class
action.

These ar@utativeclass actions by consumers and householadgs It might have been
contended that consumers have standing not only to pursue their own claims, but also to advance
municipal claims as taxpayelscause clogging at sewage plants ultimately puts in danger the
system to which the household disposalystems are connected. Arguably, this would provide
householders withn interest in the wholaunicipaloperating systa for disposing of toilet waste.

But suchmunicipalbased claims have not beadvanced bylaintiffs. The instantonsumer
casesare distinguished frongases claiminglogging of municipal sewage systems and their
machinery.See e.g City of Perry 188 F. Supp. 3d.

The *“flushable” industry has sales in the billion dollar range. It includes many

manufacturerand retailersdifferent designs, and a variety of brandisdepends on convincing



consumers that they will get the added comfort ffomist” wipes without fear that, because the
fabric is stronger and less likely than toilet pajpeboreak up quickly when flushed, the toilet will
clog.

Factualand scientifichearings wereonductedointly by the court and magistrate judige
help determine how these cases should be administeEedensive scientifidestimonyand
demonstrations weiatroduced showing advantages of the produatsipotential difficultiesand
concerngelied upon by the plaintiffenough evidence was produdedvarrantconsideration of
certification issues See, e.g.Science Dayrart | Hr'g Tr, 14CV-1142, 14CV-409Q June 19,
2015(“Science Day I") Science DayPart Il Hr'g Tr.,14-CV-1142, 14CV-409Q July 21, 2015
(“Science Day II")

In October 2015the courtstayed allrelated flushableactionspending in the Eastern
District of New York The issue of an appropriate definition of “flushablepes and related
matterswere respectfullyeferred tothe Federal Trade Commission (“FTC"See Belfiore311
F.R.D. at 39, 73-8Gee alsd®rder Staying Case$4-CV-1142, Oct. 13, 2015, ECF No. 183.

At that time ,the Commission was considering claiagainst defendants in this coufihe
FTC had a filed complaint againsiNice-Pak Products, Inc. (“NicéPak”). NicePak is the
manufacturer of the “flushable” wipes sold by retaileostcoWholesale Corporatioff Costco”)
and CVS Health (“CVS”) TheCommissiornwasseparatelyonducting individual investigations
into the “flushable” products dkimberly-Clark Corporation(“Kimberly-Clark”) and Procter &
GambleConpany (“Procter & Gamble’)

After the stays were interposed in the instant court pronggdhe FTC entered into a
final consent order with NiePak SeeNice-Pak Final Consent Ordet4-CV-1142, Nov. 10,

2015, ECF No. 201 (“Nice-Pak Final Consent Ordéer” In addition tobinding NicePak, he



final consentorder reaches the retailers that market and sell-Rates “flushable” wipes,
including Costcoand CVS. SeeKurtz v. KimberlyClark Corp, 2015 WL 8481833, at *2
(E.D.N.Y. Dec. 10, 2015).
The NicePak finalconsenbrder includes the following flexible and somewhat amorphous
definition of “flushability:”
[Dlisperses in a sufficiently short amount of time after flushing to
avoid clogging, or other operational problems in, household and

municipal sewage lines, septic systems, and other standard
wastewater equipmdrit

SeeNice-Pak Final Consent Ordet 3 This definition isbland written in generalities with no
precision as to time of breakdown of the wipes once they are flaslied extent of their break
down into discete pieces ashreddings But the FTC order does presemteasonable attempd
devise anational standard protective of consumers, manufacturers and retailers.

In June 2016while the cases were stayed and referred to the EWCAdministrative
Conference of the United States adopted abinding recommendation recognizing the value of
“aggregation techniques to resolve similar claims in adjudicatiorfSséeAggregation of Similar
Claims in Agency Adjudication81 Fed. Reg40259 (June 21, 2016)see alsoMichael
Sant’Ambrogio & Adam Zimmerman, Inside the Agency Class Action (June 15, 20yA@g
the use of aggregate procedures in administrative agencies as well adlémget@and benefits
of aggregate agency adjudication); Michael Sant’ Ambrog&d&am Zimmerman, Administrative
Conference of the United States, Aggregate Agency Adjudication (June 9, 2016), adilable
https://www.acus.gov/report/aggregate-ageadjudicationfinal-report.

This courtthen indicaed that the instant cases midie “particularly appropriate for
aggregate agency resolutjdit encouraged the parties “to explore the opportunity for aggregate

adjudication of their claims before the FTC pursuant to the new federal recomimenyathe



Administrative Conference of the Wed States.”"Kurtzv. KimberlyClark Corp, 315F.R.D. 157,
159 (E.D.N.Y. 2016).

The Commissiorseems unlikely to take action in response to this court’s refelmad
letterresponding to an inquiry by one of the plaintiffs in the instant caseagémeyindicated its
intent to address “flushabilityfelated claim®nly on a caséy-case basis. It specified thét) it
cannot engage in “aggregate adjudication” of claims, due to its administlasign; (2) it does
not intend to prescribe tradegulation rules in relation to issuessed by this court’s referral; and
(3) the parties and the court can look to the NRe&final consent order for guidance on the
Commission’s views regarding representations of “flushability€eFTC Letter dateduly 27,
2016, 14CV-4090, Aug. 3, 2016, ECF No. 1&4(“July 27, 2016 FTC Letterfor the full FTC
response.

The FTC has now closed its investigation of Kimb&lark without defining
“flushability’ in that case SeeFTC Closing Letter, 145V-1142, June 30, 2016, ECF No. 228-1
Apparently, theonly remainingongoing relevant investigation is the FTC’s inquiry into Procter &
Gamble’s “flushability”claims. SeeProcter & Gamble Letter, 1@V-4090, Aug. 4, 2016, ECF
No. 185; Feb. 3, 2017 Hr'g Tat 14:34 (“[The FTC] remains engaged in an ongoing inquiry into
P&G, Procter & Gamble’s Freshmates.”).

Given the number of caseballengingmanufacturers’ and retailersgpresentationsf
“flushability” that are currentlypending before this coudrnd other courts across the country
resolution of thanstantconsumer actionthrough a coordinated nationfaideral administrative
agency approactvould have been desirablesee, e.q.Belfiore 311 F.R.D. at 79 (noting the

“substantial danger of inconsistent rulings among various courts and the FTC” and htdting t



“[w]hether wipes should be labeled ‘flushable’ is a national issue thatresgaisingle national
resolution?).

As indicaed in the court’s October 2015 memorandum and order irB&iBore action,
the FTC appeared to be particularly wellited to lead such an efforBeeid. at 76-80. It is an
agency*“specifically tasked withaddressing deceptive labelihg.ld. at 78. It was already
considering the “flushabilitytelated claims of several manufacturers and retaileedlededly
“flushable,” moist wipes. Development of a uniform definition of “flushability” thioug
consolidated agency action—rather than through indalidonsumer class suitscould have led
to regulation of the market and national advertising issues as a whole, avoidingsiecbns
judgments and protecting consumers, producers and retailers nationwide:

Certification of a damages an injunctive class might thwart the
development of an integrated and transparent national market. With
multiple cases before this court and others across the nation (each at
a different phase and featuring different substantive state laws), the
FTC's emgagement in an ongoing inquiry of defendant, and the
agencys pending agreement with another manufacturer, there is a
substantial risk of inconsistent judgments regarding the meaning of
“flushable.” A robust management of the “flushable” problem by
the FTC rather than by courts, could avoid unnecessary

inconsistencies and controversies, helping manufacturers, retail
vendors and consumers alike.

Id. at 39 (emphasis in original).

In the absence aiction by tle FTC, uniform resolution dflushability” claims could have
been achieved through a clagsle settlementwith industrywide regulation through standards
set by the relevant industry associatittmpughmultidistrict litigation, orby legislative actiorat
themunicipal,state or federal level SeeKurtz, 2016 WL 6820405. Aese mechanisms hanet
been invokedy the partiesalthough an association of the producers of flushable wigedeen
considering the probleyrand relevant legislation has been proposed in New ®take See

Belfiore, 311 F.R.Dat47, 50 In theabsencef an administrative, legislative, indusiwide or
10



settlemenapproach, theourtis compelled t@address thessonsumers’ claims onsateby-state
basis.

Thismemorandum and ordeerves, in part,as asynopsiof the measuredready taken in
the six class actions pending before this coult ses out a roadmap fothe next steps to be
addressed in eaamdividual casethat is still pending All prior orders and memoranda are deemed
includedin thismemorandunas follows: Belfiore v. Procter & Gamble Cp94 F. Supp. 3d 440
(E.D.N.Y. 2015) (denying defendant’s motion to dismiB&Ifiore v. Procter & Gamble Co311
F.R.D. 29 (E.D.N.Y. 2015)outlining preliminary rulings on class certification, staying case and
referring matters to the FTCBelfiorev. Procter & Gamble C9.140 F. Supp. 3841 (E.D.N.Y.
2015)(denying plaintiff's motion for reconsideratiorjurtz v. KimberlyClark Corp, 2015 WL
8481833 (E.D.N.Y. Dec. 10, 201%)enyingmotion to lift the stay)Kurtz v. KimberlyClark
Corp, 315 F.R.D. 157 (E.D.N.Y. 201€gncouraging the parties to explore aggregate agency
adjudication of their claims with the FTCPrder,14-CV-1142,0ct. 13, 2016, ECF No. 252
(recommending that the parties seek centralization of cases pending all ovaothmmette court,
through multidistrict litigation or the appointment by the court of a special masterstersito
assist in settlementiXurtzv. KimberlyClark Corp, 2016 WL 6820405 (E.D.N.Y. Nov. 18, 2016)
(describing methods of consolidation and resolution); Order Dismissing Casergyuitiée, 15
CV-4579, Jan. 20, 2017, ECF No. 95 (dismissingRiehardaction with prejudice)Palmer v.
CVSHealth & NicePak Prod, Inc.2017 WL 656767 (E.D.N.Y. Feb. 17, 2017) (transferring the
Palmeraction to the District of Marylangd)Armstrong v. Costco Wholesale Corp. & NRRak
Prod., Inc, 2017 WL 656768 (E.D.N.Y. Feb. 17, 2017) (transferringAhastrongaction to the

District of Oregon) Kurtz v. KimberlyClark Corp, 2017 WL 751231 (E.D.N.Y. Feb. 27, 2017)

11



(severing and transferring New Jerdmsed claimgjenying certification o& nationwide class of
consumers anstaying theHonigmanaction).
As noted above and belothe motions foa New York Statelass certification are granted

in part, inKurtz andBelfiore See infraPartVIIl.

I. Procedural Background

A. Overview of Cases
The nature and status of the six putative class aotiogisally pending before this court

are set out below:

1. Kurtz v. KimberlyClark Corp. & Costco Wholesale CorgNo. 14CV-1142 (E.D.N.Y. filed

Feb.21, 2014) This is a putative class action. Plaintiff fitesd a motion to certify classes of

consumers who purchased flushabipes sold by defendant Costeknown as “Kirkland
Signaure Moist Flushable Wipes,” and manufactured by NHe&—and flushable wipes
manufacturedy defendant KimberlyClark. Alleged are violations of section 56180f the
New Jasey ConsumeFraud Act sections 349 and 350 of tiNew York General Business
Law, andthe common law. Injunctive and monetary relief are sougftis action remains
open; the New Jersey aspects have been severed and ordered transferred tocthod Niesivi
Jersey SeeKurtz v. Kimberly-Clark Corp.2017 WL 751231 (E.D.N.Y. Feb. 27, 2017).

2. Belfiore v. Procter & Gamble CpoNo. 14CV-4090 (E.D.N.Y. filed July 1, 2014)This is a

putative class action filed by a consumer who purchased “flushable” wipesaoamatiby
defendanProcter& Gamble Claimed are violations of section 349 of Mew York General
Business Law. Plaintiff seeks monetary damages and injunctive réhés. action remains

open.
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3. Armstrong v. Costco Wholesale Corp. & Neak Products, IncNo. 15CV-2909 (E.D.N.Y.

filed May 19, 2015) This is a jptative class action filed by a consumer who purchased

“flushable” wipes sold by defendant Costco and manufactured by defendanPadice
Alleged are violations of Oregon’s Unlawful TraBeacticesAct andits common law. Both
injunctive and monetary relief are soughDefendants have answered the complaiND
motion for class certificatiommas been madeThis casewas transferred to the District of
Oregon. See Armstrong v. Costco Wholesale Corp. & NRe& Prod., InG.2017 WL656768
(E.D.N.Y. Feb. 17, 2017).

4. Honigman v. KimberhClark Corp, No. 15CV-2910 (E.D.N.Y. filed May 19, 2015;

complaint filed May 20, 2015) This is a ptative class action brought by a consumer who

purchased“flushable” wipes manufactured by defiant KimberlyClark Alleged are
violations of sections 349 and 350 of thew York General Business Law atite common
law. Both injunctive and monetary relief are sougbefendant has answered the complaint.
No motion forclass certification has been maddo discovery has taken place. The case is
stayed. Certificationdecisions inKurtz andBelfiore will control the ultimate dispositionf

this case SeeKurtz v. Kimberly-Clark Corp.2017 WL 751231 (E.D.N.Y. Feb. 27, 2017).

5. Palmer & Palmer v. CVS Health & Nideak Products, Inc.No. 15CV-2928 (ED.N.Y. filed

May 20, 2015) This is a ptative class action brought by consumers who purchased

“flushable” wipes sold by defendant CV&nd manufactured bglefendant Nicd?ak An
amended complaint was filed on July 9, 201Blleged are violations othe Maryland
Consumer Protection Actectionl3-301, andhecommon law.Both injunctive and monetary

relief are sought.Defendants havanswered the amended complaihto class cdification
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motion has been madd his casevastransferred to the District of MarylandseePalmer v.
CVSHealth & NicePak Prod, Inc.2017 WL 656767 (E.D.N.Y. Feb. 17, 2017).

6. Richard &Richard v. WalMart Stores, Inc. & Rockline IndysNo. 15CV-4579 (E.D.N.Y.

filed Aug. 5, 2015) Thiswasa putative class action brought by consumers who purchased

“flushable” wipes manufactured by defendant Rockline IndustfiReckline”) and sold by
defendant WaMart Stores, Inc(“Wal-Mart”). Allegedwereviolations of New Hampshire
Regulation of Business Practices for Consumer Protection, s&&#¥:2, and the common
law. Both injunctive and monetary religfere sought. Upon suggestion bthe court that it
would transfer the casdd parties dismigsithe case with prejudice pursuant to Federal Rule

of Civil Procedure 41(a)(1)(a)(ii). Order, IB/-4579, Jan. 19, 2017, ECF No. 95.

SeegenerallyBelfiore, 311 F.R.D. at 42-43.

B. Motion to Dismiss for Lack of Standing Denied irBelfiore Action

Defendant in theBelfiore action moved, pursuant to Federal Rule of Civil Procedure
12(b)(1), to dismiss the claim for injunctive relief for lack of standing; moved toisisunder
Rule 12(b)(6) for failure to state a claim; and moved to strike plaintiff'ssckctiorrelated
allegations under Rule 12(fBelfiore, 94 F. Supp. 3d at 443-44.

Because plaintiff was unlikely to ever purchase the product again, defendant begued
could not showhat the requested injunctive relief would “redress a real and immediatedhrea
future injury to him.” 1d. at 444 (quotation marks and citation omitted).

Defendant’anotion was denied. Plaintiff was found to have standing to pursue injunctive
relief even though he was unlikely toparchase the produbecause he was trying to protect

other consumers:
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To hold otherwise would denigrate the New York consumer
protection statute, designed as a major support of consumers who
claim to have been cheate@ihe only way a consumer could enjoin
deceptive conduct would be if he were made aware of the situation
by suffering injury.But once the consumer learned of the deception,
he would voluntarily abstain from buying and therefore could no
longer seek an injunction.

An injunction in connection with a class action is designed to afford

protection of future consumers from the same fraud. It does this by
permitting the plaintiff to sue on their behalf

Id. at 445(emphasis added)t wasdetermined that plairffihad standinganddefendant’s motion

to strikethe class allegationsas denied Id. at 445-47.

C. Motions for Class Certification in the Belfiore and Kurtz Actions

Prior to the October stay and FTC referral, plaintiff inBedfiorecase moved to certify
a class action, pursuant to subsections (b)(2) and (b)(3) of Federal Rule ofr@ieillire 23.
He defined the proposed class as: “all persons and entities who purchased Chreshmrates
in the State of New York between May 23, 2011 and May 23, 201BEl]fiore, 311 F.R.D. at
51. In February 2015, defendant Procter & Gamble sought denigdlbbre’s class certification
motion. SeeMot. to Deny Class Cert., 1@V-4090, Feb. 27, 2015, ECF No. 58 August
2015, the court heard oral argument on Belfiore’s motion for class certification. eMintrty,
14-CV-4090, Aug. 12, 2015, ECF No. 12By a recent letter to the court, Belfiore defined the
proposed class as: “All persons and entities who purchased Charmin Freshreestate of
New York between May 23, 2011 and the present.” LetteG\I4090, Feb. 6, 2017, ECF No.

242.

Plaintiff in the Kurtz action moved for class certification pursuant to Federal Rule of
Civil Procedure 23 subsections (b)(2) and (b)(3) in February 28&8Kurtz Mem. in Supp. of

Class Cert., 14V-1142, Feb. 27, 2015, ECF No. &811. He sought certification of classes of

15



national, New York, and New Jersey purchasers of Kimberly-Clark and Costhacgs. Id. at

3. Kimberly-Clark and Cdso opposed.SeeKimberly-Clark Mot. to Deny Class Cert., 12V-
1142, Feb. 27, 2015, ECF No. 82; Costco Mot. to Deny Class Ce@yiut42, Feb. 27, 2015,
ECF No. 87. The court heard oral argument on plaintiff's motion for class cargfian
October 2015.SeeKurtz Class CertOral Arg.Hr’'g Tr., 14-CV-1142, Nov. 10, 2015, ECF No.
204. By a recent letter to the court, Kurtz clarified that he is now seeking to dérefy classes:
(2) “All persons and entities who purchased Kimb&lgrk Flushable Products in the State of
New York between February 21, 2008 and the presdg)."All persons and entities who
purchased Kirkland Signature Flushable Wipes in the State of New York betwgdn 2011
and the present.”; and (3l persons ad entities who purchased KimbeiGlark Flushable
Products from February 21, 2008 and the present or Kirkland Signature Flushable @ipes fr
July 1, 2011 to the present.” Letter, C4~1142, Feb. 6, 2017, ECF No. 282he third class

would be national iscope.

D. Preliminary Rulings on Class Certification inBelfiore Action

Class certification motiremainedpending until now.

Both damages anmhjunctive relief are soughty plaintiffs. Plaintiff Belfiore claims
statutory damages of fifty dollapger purchase based on a premium price thetdy.seeN.Y.
Gen. Bus. Law8 349h) (permittingrecovery of “actual damages or fifty dollars, whicbeis
greater”). He seeks to enjoin defendaptocter & Gambldrom labeling its wipes product as
“flushable” and “safe for sewer and septic systeniBeffiore, 311 F.R.D. at 5{citation omitted).

In its memorandum and order staying the case and referring issues tathhisTcourt

madepreliminary rulingson Belfiore’s motion forclass certification.See Belfiore311 F.R.D. at
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59-73. These findings remain in forckt.wasconcluded that the Federal Rule of Civil Procedure

23(a) factors were satisfied:

The numerosity requirement is satisfie8eeid. at 61 (“Here, numerosity is obvious. The

number of individual purchases of Freshmates in New York is over a mijliGitations
omitted).

The commonality requirement is satisfiedhe common injury was identified as “the price

premium on every productkl.” Id. at63. Defendant’s argument that the injury depended on
the individual purchaseraxpectations or experience after purchase was rejected: “Liability

. . does not depend on whether class members relied upon the representation when they
purchased Freshmates, nor does it depend on whether the product met their personalesubjec
expectations.Rather, the ‘injury is thgexcessivepurchase price.’ . . . The purposeNsEw

York General Business Law 8§ 349, is to ‘punish companies that sell products usingiadvertis
that misleads the reasonable consumend. at 62 (citations omitted). This position is
strengthenedy the New YorkCourt of Appeals opinion iBorden v. 400 E. 35St. Assoc.,
L.P., et al, providing an expansive and flexible definition dNew York Stateclass action.
See24 N.Y.3d 382, 39495 (2014); Thomas A. Dickerson & Leonard B. Austitew York
State Class Actions in 2016N.Y. Law Journal, Sept. 28, 20l@vailable at
http://www.newyorklawjournal.com/id=120276877687 1/N¥ark-StateClassActions-n-
20167?slreturn=20160917145328.

The typicality requirement is satisfied he central issue in the case isahegedpayment by

consumers of a price premium for a product that misrepresented itself as Busfida injury
is the payment of an inflated price, not the clod@eélfiore 311 F.R.D. at 64. Individual

plumbing damages are not relevant to the price premium theorgrandt subsumed irthe
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classaction Id. (“What happened after [plaintiff's] purchase, as a result of his sewagealispos
system or the condition of his pipes, is irrelevant to the class’s premium pcg.the

e The adequacy of representation requirensesatisfied Sedad. at64-65. Counsel for plaintiff

have handled the case with great skill and full attention.

e The implied requirement of ascertainability is satisfi@dhe proposed class comprising “all

persons or entities who purchased [defendant’s ‘flushable’ product] Freshmiies York
State between May 23, 2011 and May 23, 2014” sufficiently “identifies a partigtdup of
individuals [who were] harmed in a parlar way (defrauded by labels and marketing
materals [leading to higher pricesfuring a specific period in particular area®nly one
product is at issue, and it was labeled in a uniform manndr.at 66 (quotation marks and
citations omitted). Théact that plaintiff did noretain receipts of purchase mot a bar to

certification. Id. at 6667. The purchases and their price can be proven by other means.

1. Injunctive Class

This court rejeted defendant Procter & Gamldgiositionthat plaintiff Belfiore did not
have Article 11l standing to pursue injunctive relief for a product he will n@urehase.ld. at
67; Belfiore, 94 F. Supp. 3d at 44b; supraPart I.B. If defendant’s theory were to becepted
it would effectively bar injunctive classes in consumer deception cases, simtt@agars who
become aware of a harm and stop buying the offensive product would not be able toefdek reli
the class Thatresult is undesirable as a matter of publid ederal policy and practice:

To hold otherwise would denigrate the New York consumer
protection statute, designed as a major support of consumers who
claim to have been cheate@ihe only way a consumer could enjoin
deceptive conduct would be if he wenade aware of the situation

by suffering injury.But once the consumer learned of the deception,

he would voluntarily abstain from buying and therefore could no
longer seek an injunction.
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An injunction in connection with a class action is designed todffo
protection of future consumers from the same fraud. It does this by
permitting the plaintiff to sue on their behalf.

Given plaintiff's dissatisfaction with Freshmates, it is unlikely he
will re-purchase the product agaihlo information to the contrgr
has been providedBased on the law as interpreted, he has standing.
Belfiore, 94 F. Supp. 3dt445.
The court noted that it would likely certify an injunctive class under FederaloR @il
Procedure 23(b)(2):
Here, certification of an injunctivelass is appropriate. Rule
23(b)(2)'s rigorous requirements are satisfiédrst, an injunction
prohibiting defendant from labeling Freshmates “flushable” and
“safe for sewer and septic systems” would provide a single solution,
applicable to each classember. Second, the proposed class is
cohesive . .. Third, certification of an injunctive class is necessary
because an injunction, unlike monetary damages, will protect the
rights of all consumers.

Belfiore, 311 F.R.D. at 68.

Defendants now argue that certification of an injunctive class is not avaietdeise of
the recent decision of the Court of Appeals for the Second CirdNitosia v. Amazon, Inc834
F.3d 220(2d Cir. 2016) Seeinfra PartVIII.F.1.c.1. In Nicosia the offending product had been
completely taken off the markeSee Nicosia834 F.3d at 239Becausalefendant continues to

sell a version of théflushable” wipesalmost identicain construction and effect to the ones

purchased by plaintiff, injunctive relief is appropriateenfra Part VIII.F.1.c.1

2. Damages Class

In its October 2015 memorandum and order, this court preliminarily determined that the
predominance requirement to certify a damages class was satiSBedBelfiore311 F.R.D. at
68-71 It noted that hedonic regressiethe premium damages model setttioby plaintiff's

expert—could be used to determine whether the class paid a premium for the product because it
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was marketed as “flushableld. at 70. Once the injury is establisherke., the payment of a price
premium for allegedly mislabeled “flushHab wipes—statutory damages can be calculated on a
classwide basis pursuant to section 349(hjlef New YorkGeneral Business Lawsee id
Theinstant case is not barred ByprexaUFCW Local 1776 v. Eli Lilly & C9.620 F.3d

121, 133 (2d Cir. 2010):

There, the Second Circuit Court of Appeals held that certification of

a putative class based on an “excess price theory” constituted an

“abuse of discretion” because the damages model was “not

susceptible to generalized proof with respect to eitheffdvubr

proximate causation.” But Zyprexais distinguishable otwo

grounds. First, in that case the issue was whether plaintiffs

demonstratedeliance an element not required undéew York

General Business Law 8§ 34%econd, irZyprexa(as distinct from

the instant case) the persons who purportedly relied on the

misrepresentations were distinct from those who were allegedly
harmed.

Belfiore 311 F.R.Dat 7371 (citations omitted) (emphasis in original).

Zyprexaremains inapplicable. In that case, involving medically prescribed drugs, the
Court of Appeals for the Second Circuit’'s opinion was prethiaeleast in parpn the fact that
purchase depended on a doctor’s decisionpradcription,in which price was nominal or no
factor. Zyprexa 620 F.3d at 126In the instant cases the consumer makes the decision herself at
the cash register based, at least in large part, on labeling and price.

The court indicated that it would likely deny certification afeenages class under Federal
Rule of Civil Procedure 23(b)(3)ecause the superiority requirement was not satisiedfiore
311 F.R.Dat 73. It explained that the FTC was in a better position to protect consumers in New
York andnationallygiven its authority to investigate deceptive practices and the fact that it was
already considering “flushable” claims by defendant Procter & Gamble hadmoanufacturers:

In the instant case, a class action seeking statutory damages is not a

superior method of adjudication. The FTC is better suited to protect
consumers nationally as well as those in New York. Not only does
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the FTC’s mandate encompass investigating deceptive practices in
the labeling of consumer goods, the agen@lrisady considering
“flushable’ claims made by this defendant, and those of at least one
other manufacturer. In the interest of uniform protection of
consumers, the FTC should address the instant case and related
cases, lest inconsistent judgments and labeling abound. This risk is
saious, as noted by the number of cases that have already reached
varying dispositions. Consumers as well as vendors require a
uniform definition of “flushable,” and the FTC is best suited to
announce it.

Id. (citations omitted{emphasis in original)

The court alsoopinedthat an award of statutory damages could be excessivenand
violation of New York $ate policyas embodied in section 901(b)tbé New YorkCivil Practice
Law and Rules (“CPLR”) See id Section349 of the New York Business Law, pursuant to which
plaintiff is suingpermitsan action to recover statutory damages. Specifically, the provision allows
a plaintiff to initiate“an action . .to enjoin such unlawful act or practice, an action to recbis
actual damagear fifty dollars, whichever is greateor both such actions.” N.Y. Gen. Bus. Law
8 349(h)(emphasis added)Section 901(pof theNew York CPLR prohibits the maintenance of
New York State class actions seeking to recover “a penalty, or minimum meéasacewery
created or imposed by statute,” unless that statute explicitly authorioegmethrough a class
action. CPLR § 901(b).

Federal Rule of Civil Procedure 23, which sets forth ridquirements for maintaining a
class action in federal court, contains no such restrickaeFed. R. Civ. P. 23In Shady Grove
Orthopedic Assocs., P.A. v. Allstate Ins.,G69 U.S. 393 (2010), the Supreme Court of the United
Statexonsidered thateraction between Federal Rule of Civil Procedure 23\mvd York CPLR
section 901(b).A majority of theCourt concluded that section 901(b) and Rulel@8onflict,
and that Rule 23 represents a lawful exercise of Congress’s procedurakinigmpowe. Shady

Grove 559 U.S. aB99-401see also Belfioreé311 F.R.D. at 5®9; H. Korn, A. Miller, et al, N.Y.
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Civ. Prac. 1 901.29 (David L. Ferstendig é&fi16)(addressing the Supreme Court’s rejection of
recognition of section 901(b) under Federal Rule of Civil Procedure 23).

The dissenting opiniom Shady Grovevastheright one according tacademics in New
York. Seee.g, H. Korn, A. Miller, et al, N.Y. Civ. Prac. 1 901.274i(st ed.,1995 (“Subdivision
(b) of CPLR 901 expressly prohibits the maintenance of a class action to recoveitya grena
minimum measure of recovery unless the statute creating or imposing suclhdyg specfically
authorize recovery of the statutory remedy in a class acfldw prohibition, which has no federal
counterpart and does not stem from a recommendation of the Judicial Conference, would
presumably protect businesses against catastrophic judgments considegnraniy of the statutes
authorizing class actions to recover a penalty or minimum recovery also kndt#h liability of
the defendant. . . . Statutory damages constitute a ‘penalty of minimum measuoe@ffeso as
to bar a class action in the abserof specific authorizatior);”H. Korn, A. Miller, et al, N.Y.
Civ. Prac. 1 901.29 (David L. Ferstendig ed., 2016) (stating that, prior to the Supreme Court’s
decision inShady Grove‘[p]erhaps on the basis of comity and to discourage forum shoppang, t
federal courts have routinely denied class certification and refer@@Lt® 8 901(b)J; In re
Zyprexa Prod. Liab. Litig.671 F. Supp. 2d 397, 463-64 (E.D.N.Y. 2009) (“If allowed to prdce
in their entirety, the State’s claims could result in serlwarsn or bankruptcy for this defendant
and the pharmaceutical industry generaltpr the legal system to be used for this skastiburn-
style of litigation would arguably constitute an abuse of the legal ggoCanstitutional, statutory,
and common law rights of those injured to seek relief from the courts must be redodgur
courts cannot be used as an engine of an industry’s unnecessary destructiatch) @mitted).

TheNew York Court of Appeals has emphasized the desirabiliéflekible interpretation

of section 901(b) to permit effective use of a class action in protecting large nwhpeple.
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SeeBorden 24 N.Y.3d at394-95;see alsdH. Korn, A. Miller, et al, N.Y. Civ. Prac. 1 901.28
(David L. Ferstendig ed., 201Gteing that in class actions alleging violations of section 349 of
the New York General Business law, section 901 will not restrict recoifgstdtutoryjJdamages
are waived and class members are informed and given the rightdatopt the proposed clas
action”).

Shady Grovevas analyzedh Belfiore It wasconcludedhat the effect of section 901(b)
on a proposed federal class action should be considered when deciding on certification, and the
case would tend to weigh against use of Rule 23:

There is some justification for the prediction that Freshmates
purchasers may be entitled to $95.5 million in “statutory damages.”
While Shady Groveloes not prohibit federal class actions seeking
fixed statutory damages, such an award, in this casgagasistent

with . . . New York’s substantive policy animatiBg®01(b). An

award of this projected magnitude would run counter to the policy
of Congress in implementing the Class Action Fairness Act: to

discourage excessively harsh results eclipsing tifféssnactual
damages.

Belfiore, 311 F.R.D. at 73.

On further reflection, any weight given to the paragraph above would flouutirerSe
Court’'s Shady Grovelecision, andhat cases not relied upon in the instant casesa basis for
denying certification. While disagreeing with the Supreme Court majority opintbe, district
court is bound by itA certified damages clasmder Rule 23 is not controlled by section 90+b)
statutory damages under section 34@feprvailable on a class basis in federal court, even though
they wouldbe barred by section 901(b)the same action were to proceed in state eeart

undesirable situation in view &frie principles. Seed. at 59.
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E. Stay and FTC Referral
In October 2015hiscourtstayed alkix pending cases pursuant to the primary jurisdiction
doctrine and referred the controversy to €. It ruled
The case is stayed, pursuant to the primary jurisdiction doctrine,
pending the conclusion of the FTC’s inquiry and any subsequent

action by the agencyThe stay may be lifted by the court to avoid
unnecessary delays or for other reasons.

Id. at 78;see alsdrder Staying Cases, 42V-1142, Oct. 13, 2015, ECF No. 183 he issue of
an appropriate definition of ‘flushable’ and related issues are respgcttédired to the Federal
Trade Commission. The stays may be lifted by the court to avoid unnecessasycldt@yany
other reason.”).

The court explained that the FTC was suited to pratkconsumersin the nation That
agency was already considering several “flushable” claims, including those snddéhdants
in actions pending before this court. It was desirable to allow the FTC to addresddahecases
and develop a unifornmational definition of “flushability"—in order to avoid inconsistent
judgments and better protect consumers nationws#eBelfiore 311 F.R.D. at 73.

Noted waghat “[d] etermining whether the term ‘flushable’ is deceptive to a reasonable
consumer is directly whin the agency’s discretion.ld. at 78. Given the fact that the FTC was
already investigating the “flushability” claims of several defendants, atcathumber of cases
had been brought by consumers and municipalities against manufacturers of puyrportedl
“flushable” wipes, the courindicatedthat “[tlhere may be substantial danger of inconsistent
rulings among various courts and the FTAd: at 79. Action by the Commissiomwould save

resources and assist in reachiagingle national resolutiordf “a national issue.”ld.
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F. Motion to Reconsder Denied inBelfiore Action

Plaintiff in the Belfioreactionmoved to reconsider the October 5, 2015 memorandum and
order, including the court’s decision to stay the case and refer matters toGheSE@Belfiore
Mem. in Supp. of Recons14-CV-4090, Oct. 16, 2015, ECF No. 157He pointed to the
“flushable” definition included in the then draft consent order between the FTC andPhlice
arguing that it was sufficient to “guide courts and legislative bodies to glésmational
resolution.” Id. at 2;see alsdBelfiore 140 F. Supp. 3d at 245.

Plaintiff’'s motionfor reconsideration was denied. The cagaindetermined that referral
to the FTC was appropriate; the agency should be given the opportunity to develop a uniform
definition of “flushable” in order to reduce the risk of incotaigdirections to the industry:

Referral to the FTC in the present case is appropriate. The FTC is
specifically granted broad power to regulate advertising and should
be afforded the opportunity to determineur@form definition of
“flushable” applicable on a national, and perhaps international,
basis. As noted in the October 5 memorandum and order, allowing
the FTC to develop a common definition of “flushable” reduces the
substantial risk of inconsistent jutignts and facilitates the prospect

of an injunctive class settlement, aiding manufacturers, retailers, and
the public.

Belfiore, 140 F. Supp. 3d at 248 (citations omitted)

The courtreiteratedts preliminary view on the question of class certification, stating that
if it were to certify a damages class, it would be boundShgdy Groveo allow plaintiff's
exorbitantNew York statutorydamage®f fifty dollars a purchase

The court reaffirms as presently appropriate what it had declared in
the October 5 memorandum and order and at the October 21 hearing
on plaintiff's motion for reconsideration: If the court were to grant
money damages class certificatimow, it would be bound b$hady
Grove to allow plaintiff's statutory damages claim. New York
General Business Law § 349(h) allows injured consumers to bring
an action to recoveeither actual damages or fifty dollars per
purchase, whichever ggeater The actual damaget issue in the
present case (the price premium of the difference between wipes
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labeled “flushable” compared to other moist wipes not so labeled)
are likely to be quite small compared to the fifty dollars per purchase
statutory damages provided by 8 39( If a damages class
certification underShady Grovewere grantednow, the class
representative would have to seek the higher statutory amount, given
his fiduciary obligation to attempt to obtain the best deal possible
for class members. The court reserves the right to modify or reject
this position when the stay is lifted.

In its memorandum and order the court noted that its present view
on a damages class was based “primarily on the ground that
certification would violate important New York State gl
because oShady Grove But, the court considered other factors
relevant to an analysis under Rule 23(b)(3) of the Federal Rules of
Civil Procedure. They include the difficulty in determining actual
damages, the availability of nguelicial alternaitves such as refund
programs, and the superiority of FTC administrative remedies in this
case.

Id. at 246-47emphasis in original) (citations omitted)

G. Final FTC Consent Orderwith Nice-Pak
On October 30, 2015, the FTC finalized its consent order with-Riéde SeeNice-Pak
Final Consent Ordeat 6 Nice-Pak was ordered to “not make any representation, in anyanann
expressly or by implication. . unless the representation is +misleadng” that its wipes product:
A. is safe for sewer systems;
B. is safe for septic systems;
C. breaks apart shortly after flushing;
D. will not clog household plumbing systems;
E. will not clog household septic systems;
F. is safe for plumbing;
G. is safe tdlush;
H. dissolves or disperses when interacting with water; or

. is flushable[.]
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Id. at 2. The FTC specified that

any tests, analyses, research, studies, or other evidence purporting
to substantiate any of the above representations must at least:

A. demonstrate that the Covered Product disperses in a sufficiently
short amount of time after flushing to avoid clogging, or other
operational problems in, household and municipal sewage lines,
septic systems, and other standard wastewater equipment; and

B. saubstantially replicate the physical conditions of the environment
in which the Covered Product is claimed, directly or indirectly,
expressly or by implication, to be properly disposed of; or, if no
specific environment is claimed, then in all environments in which
the product will likely be disposed of.

Id. at 3.

The consent order provided that Nieaksend notice to its “trade customers, wholesalers,
and retailers” requesting that they “immediately stop using all packagingrtisthg, and
marketing materials previolysprovided . . . by Nice-Pak about these wipes.id. at 4 and
Attachment A

While not a perfect resolution of consumers’ claims in this court, the FTC did provide a
solid basis for settlement of all cases with but minor tweaking. The partiesyé&gwontinued

to resist court suggestions for settlement, including an offer to apptilensent masters.

H. Motion to Lift Stay Denied in Kurtz Action

On November 10, 2015, plaintiff in théurtz actionfiled a motion to lift the October 9,
2015 order staying the case and referring issues to the 5&&urtz Mem. in Supp. of Mot. to
Lift Ct. Order,14-CV-1142, Nov. 10, 2015, ECF No. 206.

Kurtz argued that, at a minimum, the stay should be liftd€Lirz, Armstrong andPalmer

because the FTC had finalizéd consent order with NieBak, which included aefinition of
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“flushability,” and had reached the retailers that market and sell ¥ak’s flushable wipes,
including Costco and CVSSeeKurtz, 2015 WL 8481833, at *2.

Plaintiff's motion was denied The courtruled that theNice-Pakfinal consent order did
not sufficiently address the reasons for the refeitalid not “purpot to create a single, uniform,
‘flushable’ definition applicable to manufacturers and retailers nationivitte. at *4. Athough
final, the consent ordexas limited to the “wipesnanufactured by Nic®ak, and [waspinding
only on Nice-Pak and the retailers who sold that produdt.”

The court noted that, at the time of plaintiff's motion, the FTCagasinuing to investigate
additional manufacturers of “flushable” wipes, includikgmberly-Clark and Procter &
Gamble—two of the defendants in the actions currently before this caédrtlt concluded that
lifting the stay would be premature

The FTC must be given a meaningful opportunity to respond to the
court’s referral. Only two months have passed since the court
ordered the stay of the present action and referred issues to the FTC.
The FTC received an electronic copy of the complete public record
in the instant case, as well as related cases, on November 2, 2015.
Lifting the stay at this time would be premature and would not

further the public interest in a uniform and nationally applicable
definition of “flushability.”

Id. (citations omitted).

l. Continued Urging of Settlement Discussions
The parties were reminded that the ca$esl notbeenstayedto preventsettlement
discussions. Theyere encouraged to continue exploring settlement opportunities with the
assistance of the magistratelge:
Nothing prevents the parties in this and related cases, with or
without the assistance of the magistrate judge or the judge, from

seeking to arrange a global settlement or a-bgisEase selement.
If the parties agree on the definition of “flushability” provided by
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the FTC in its consent order with Ni€&ak, the parties might reach
a settlenent based on that definition.

Id. (citations omitted)see alsdBelfiore, 140 F. Supp. 3d at 24@tating thatthe stay does not
affect settlement discussionagdicating possible settlement tersusd referring all pending cases

to the magistrate judge for the purpose of settlement).

J. AggregateAgencyAdjudication

On June 10, 2016, the Administrative Conferenceth® United States adopted a
recommendation providing guidance to administrative agencies “on the use ofatiggreg
techniques to resolve similar claims in adjudication§&eAggregation of Similar Claims in
AgencyAdjudication, 81 Fed. Red0259(June 21, 2016). It recognized “aggregation as a useful
tool to be employed in appropriate circumstancdd.”at 40260.

In an order filed in all six pending actionBigcourt indicated that the instant cases “may
be particularly appropriate for aggregate agency resolutidartz, 315 F.R.D. at 159.

While the cases were stayed, the court issued an order encouraging the paxigi®te
the opportunity for aggregate adjudication of their claims before the FTC pursuéet new
federal recommeradion by the Administrative Conference of the United Staték.”

The FTC rejected thisourt’s suggestiothat it take controhs beyond its authority and

capacity. Seeinfra Part IIL; July 27, 2016 FTC Letter.

K. Conclusion of FTC Investigation of Kimberly -Clark

On July 15, 201&imberly-Clark, a defendant in theurtzandHonigmanactionsnotified
the ourt that the FTC had closed the investigation into the compandyertising for flushable
wipes. SeeKimberly-Clark Letter,14-CV-1142,July 15, 2016, ECF No. 228lt provided the

court with a copy of a June 30, 2016 letter $srthe FTC to attorneys for Kimber@lark. The
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letter states that “[u]pon further review of the matter, it appears tHatther action is required
at this tme.” FTC Closing Letter, 14€V-1142,June 30, 2016, ECF No. 228 It ruledthat the

investigation into KimberhClark “has been closed,” but cautiongat “[t]his action is not to be
construed as a determination that no violation has occurred, just as the pendency sfigatiove

should not be construed as a determination that a violation has occuded.”

L. Belfiore Update Letter and Request forConference

On August 3, 2016, plaintiff in thBelfiore actionby letter suggested statusconference
to the caurt. It requested that the conference be scheduled in order for the court and théoparties
“consider the next steps in this litigationBelfiore Request for Status Conferend;CV-4090,
Aug. 3, 2016, ECF No. 184t 2

The letterreported that, in response to the court’'s June 28, 2 encouraging the
parties to &xplore the opportunity for aggregate adjudicatiorthafir claims beforehe FTC
pursuant to the new federal recommendation byAtieinistrative @nference of the United
States,” plaintiffiwrote a letter to th€TC, forwarding a copy of therderand asking whether the
FTC intended tdfurther define ‘flushability’beyond whatvas provided in the consent decree in
Nice-Pak,” and whether aggregate adjudication of the claims in this and related casesh#efore
FTC was feasible.Seeid. at1-2.

On July 272016, the FTC responded to plaingffetter, indicatinghat itwasunable to
engage in aggregate adjudication of the referred c&m=luly 27, 2016 FTC Lettert declared
that, “[b]y virtue of its administrative design,” it does not have the abilitydadact an ‘aggregate
adjudication’ of the private claims pending before the Couid.”at 2. Instead, ithoted that it
generally proceeds “on a casgcase basis” whemcting in its enforcement capacityld.

(explaining that the Commission “generally acts in its enforcement capecitycaseby-case
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basisto address specific representations that are faiséeading, or unsubstantiat¢demphasis
added). The FTC indicated that it “plans to proceed . . . on dogasase basis through individual
law enforcement actions.Id. (footnote omitted).

While, in addition to its enforcement capacitye Commission may also “prescribe trade
regulation rules” defining “unfaor deceptive acts or practice)e FTCindicated that it currently
“has no plans to initiate a trade regulation rulemakirareeding to addresseissues raised in
the Court’s October 2015 orderltl. at 3 (footnote omitted).

The FTCsuggestedhatthe NicePakfinal consent order mighgrovide guidance on the
Commission’s views and assist the court and the parties in the analysesanfrtently pending
cases See idat 2(indicating that the FTC’énal consent order with NieBak, which prohibits
Nice-Pak from making certain “flushability” representations “without competent rahable
evidence tosupport such representations,” can provide “guidance on the Commission’s views
regarding the substantiation required under Section 5 of the FTC Act when medimgsentation
that a wipe is ‘flushable,” ‘septic safe,” or ‘safe for sewer and septieragst or other similar
representationy (footnote omitted) The Commission specified that, “[tjo the extent . . . the
representations in the pending cases are the same or similar to the repoeseatidressed in the
Nice-Pak matter . . FTC staff thinks that the Nideéak Consent Order can assist the parties and
the Court in their analysi$ Id. (emphasis added).

According to paintiff, the FTC's responsendicates thatthis court’s“stay is unlikely to
have its intended effect.’Belfiore Request for Status Conference;@¥%-4090,Aug. 3, 2016,
ECF No. 184t 2

DefendantProcter & Gamble respondetb plaintiff's letter. It statedthat the FTC’s

investigation into its flushable wipes products is still ongoindicatingthat the language in the

31



consent order with Nic®ak may not be the agency’s final say on the question of “flushability.”

SeeProcter & Gamblé.etter, 14CV-4090, Aug. 4, 2016, ECF No. 1851-2.

M. Request for Briefing onLifting of Stay

In response to thBelfiore submissions, the cowstheduled aombinedstatus conference
in all six pending actions. It ordered “[tlhe parties in all cdsgssubmit briefs on further
administration of the litigation."SeeOrder,14-CV-4090, Aug. 8, 2016, ECF No. 188.

In a subsequent ordehe courtdeclaredhat “[i]n light of the status conference scheduled
for September 26, 2016 at 4:30 p.m., the stay in the instant ca€&/(4890), as well as all related
cases14-CV-1142, 15€V-2909, 15€V-2910, 15CV-2928, 15CV-4579) is lifted. Thestay is
not lifted for purposes of additional discovery.Order,14-CV-4090,Aug. 25, 2016, ECF No.
191. Itdirectedthe partiego “submit briefs with propasd next steps in the litigatibm advance

of the scheduled status conferenta.

N. Continued Encouragement to Aggregate and Settle

On October 13, 2016, the court re-imposed a stay. Scheduling Ordey-4890, Oct.
13, 2016, ECF No. 209. The codsdclaredhat the cases “crji@] out for a global settlement:
one that can benefit consumers, producers, retailers, and the public paying the dlestsddy a
affected municipal sewage system#&d” It againoffered to appoint a special master to assist in
crafting such a settlemg and also suggested that the partigght consider applying to the
Panel on Multidistrict Litigation for pretrial consolidation of the consumer anudapal cases
that had been filedld.

Thecourt thenssued a memorandudetailing the different wysa complex,
multifaceted masktigation like the instant o&can proceedKurtz, 2016 WL 6820405.

Available options include an administrative decision by a federal agency, adoptemdigtion
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or stipulation a definition promulgated by an industry association, multidistmsolidation, a
single national class action (with subclasses as needed), district cosietrtiend consolidation,
court-annexed mediation, and voluntary settleméhtt *2-*4. The court reiterated its view

that “individual case adjudication . . . is not satisfactorg.’at *6.

O. Instant Motion Practice

On December 7, 2016, at a court conference attended by counsel for all the parties in the
related cases, the countlicatedthat itwas seriously considering an ordr dismiss [plaintiffs’]
suit[s] for damages and to close the case. | don't believe you've establishegh émowour
discovery and in the @nce hearings that we’ve hadSeeDec. 7, 2016 Hr'g Tr. at 8:29:4. On
December 12, 2016, the courtiting Federal Rules of Civil Procedure 1, 16(a), and 56(a), and 28
U.S.C. § 1404(a)invited the parties to move to terminate or transfer the instant c&sss.
Scheduling Order, 1&V-1142, Dec. 12, 2016, ECF No. 263.

Procter & Gamble, the defendantimeBelfioreaction movedto dismiss Belfioe’s claim
for injunctive relief, renewed its motion for a denial of class certificatiod, & the alternative,
movedfor summary judgment pursuant to Federal Rafl€ivil Procedurés6. KimberlyClark, a
defendant in th&urtzandHonigmanactions, renewed its motion to deny Kurtz’s motion for class
certification, and upon denial of certification, to demyhold as moot the plaintiff'slaims for
injunctive reli¢. Costco, a defendant in tikrtz and Armstrongactions,CVS, a defendant in
Palmer, and NicePak, a defendant iArmstrongand Palmer, asked the court to deny Kurtz’s
motion for class certification, and to dismiss the claims for injunctive reliethsédaygplaintiffs.

The court heardxtensive orahrgument.SeeFeb. 2, 2017 Hr'g Tr.; Feb. 3, 2017 Hr'g Tr.
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In asubsequerietter, Belfiore defined the proposed class he wishes to certify as: “All
persons and entities who purchased Charmin Freshmates in the State of New Yeek héay

23, 2011 and the present.” Letter,@¥-4090, Feb. 6, 2017, ECF No. 242.

Kurtz clarified that he is now seeking to certify only three classes: (1p&#ons and
entities who purchased Kimberly-Clark Flushable Products in the State of bigwb&tween
February 212008 and the present.”; (2) “All persons and entities who purchased Kirkland
Signature Flushable Wipes in the State of New York between July 1, 2011 and the prasent.”
(3) “All persons and entities who purchased Kimberly-Clark Flushable Prooctd-ebruary
21, 2008 and the present or Kirkland Signature Flushable Wipes from July 1, 2011 to the
present.” Letter, I4€V-1142, Feb. 6, 2017, ECF No. 28Phecourt denied certification of
Kurtz’s third proposed class+hke nationwide classbecausée has not demonstrated that he

couldadequately represent a national class of purchaSeeurtz, 2017 WL 751231, at *2.

1. Deciding Class Certification Prior to DecidingSummary Judgment

Both in their briefs and at the hearings, the parties encouraged the court to decide the
class certification motions beforerning tosummary judgmentSeeFeb. 2, 2017 Hr'g Tr. at
5:12-17. The rules merely provide thatexision on class certification must be made “[a]t a
early practicable time.” Fed. R. Civ. P. 23(c)(1)(A). Courts are not requireditte dd&ss
certificationbeforereaching the merits of a casBeeSchweizer v. Trans Union Cor{d.36 F.3d
233, 239 (2d Cir. 1998) Eisenmakes clear that the determination of whether a class meets the
requirements of Rule 23 must be performed separately from the determinatiomefritise but
it does not require that class certification be addressed first. There is notRinlgi23 which
precludes the court froexamining the merits of plaintiff's claims on a proper Rule 12 motion to

dismiss or Rule 56 motion for summary judgment simply because such a motion precede
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resolution of the issue of class certification.”) (internal quotation mamktea); Hyman v. Fist
Union Corp, 982 F. Supp. 8, 11 (D.C. Cir. 1997) (granting summary judgment prior to a
decision on class certification because “neither party will sufferfgignt prejudice, and it is
more practicable to do so'fjowen v. Bank United of Texas, FSB F.3d 937, 941 (7th Cir.
1995) (granting a defendant’s motion smmmary judgment prior to ruling on class certification
mootsthe certification question);inda S. Mullenix,Dropping the Spear: The Case for
Enhanced Summary Judgment Prior to Class @Geation, 43 Akron L. Rev. 1197, 1211-12
(2010) (“Courts agree that ruling on a dispositive motion prior to addressing classatienn

may be appropriate where there is sufficient doubt regarding the likelihoada&fss on the
merits of the plaintiff's claims. It is likewise appropriate to rule on a summagyrjadt motion

prior to class certification to preveimefficiency or avoid waste. . .”) (citing cases).

In the instant case®llowing the traditional route-deciding class certificatioprior to
deciding summary judgment—is sensibldagsdiscovery was prioritized over merits
discovery. SeeOrder, 14CV-1142, Nov. 18, 2014, ECF No. 49. Belfiore claims that a ruling on
summary judgment in his case would be premature because he has not had a sufficient
opportunity to develop his claims through pretrial discov&gelester L.Levy Decl., 14CV-
4090, Jan. 18, 2017, ECF No. 2338¢ alsd-ed. R. Civ. P. 56(d) (the court mdgferdecision
ona summary judgment motionttie nonmovant “shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to justify its opp9sitihe parties have
conductedsufficientdiscovery for the court to rule on class certification, but not enough to
decidesummary jadgment. The pending motions for class certification are decided below, and

Procter & Gamble’s motion for summary judgment is held in abeyance.
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V. Facts

A. Plaintiff Belfiore

Plaintiff Anthony Belfiore has lived in New Yol hislife. Beforesuffering a back
injury, he worked as an ironworker, roofer, and carperieifiore, 311 F.R.D. at 39. About
February 2014, he purchased Charmin Freshmates from a local retailer. Betbasmg the
product, he read the package and bought the voipesuse the wipes were flushable. at 41.

He and his wife used the wipes in their home. They would flush no more than two wipes down
the toiletat a time 1d. at 4142.

Plaintiff subsequently had household plumbing problems, including cloggingeamea s
backup. In March 2014, he hired a plumber, and the plumber removed Freshmates and other
materials from his household’s sewage pipes and charged Plaintiff $526.8842; Decl. of
Terrence O’Shedeb. 27, 2015, ECF No. 65 at { 7. A subsequent inspection of plaintiff's house
plumbing in December 2014 by defendant’s expert witness revealed flawsitrastans, pipe
misalignments, and rust. The inspection also revealed twéresiimates materials that Dr.
Darius Sabaliunas-a Procter & Gamblemployee responsible for testing their products—
testified were a neflushable “Clorox” wipe and a non-flushable feminine hygiene product.
Belfiore 311 F.R.D. at 42. While plaintiff and his wife testified that they did not flush baby
wipes or feminine hygiene products down the toilet, they could not say with certaihtiaetir
adult children—who viséd with their own young children—had not flushed baby wipes at the
house.Id.

Plaintiff spoke about his potential role as class representative:

Q: ... [W]hat obligations would those be?

A: To do the best that | can for myself and all the other people
involved in the case, go through with it, and to make sure | could
see if | could do something about the product.

36



Q: But what . . . activity . . would be required of you, as you
understand it?

A: | would probably have to go to court . . .
Q: Anything else?

A: And to look out . . . for their interest.

Q: —what do you expect to do? . . . [And] | would include
anything you have done and anything you would expect to do in the
future.

A: | have answered depositions. | have been to court already
[for the case]. | show an interest that | want to take care of it, and |
would look out—that’s what | want to do. | want to do all | could,
anythirg | could to take care of this problem.

Anthony Belfiore Dep., 14V-4090, Mar. 27, 2015, ECF No. 79-Belfiore Dep.”) at 102:4-

104:13.

B. Plaintiff Kurtz

Dr. D. Joseph Kurtz first purchased Kimberly-Clark’s Cottonelle flushable wip2804.
D. JosepiKurtz Dep, 14-CV-1142, Feb. 27, 2015, ECF No. 86-K(fttz Dep’) at 133:11-15.
From 2004 until February 2013, Kurtz and his family regularly used these flushpele wi
without experiencing any plumbing or flushability issutk.at 133:16-25; 36:16-37:10. Kurtz
purchased the Cottonelle wipes whenever he went grocery shopping, and alstsGadtiand
flushable wipes once every three montlgs.at 50:820.

Kurtz experienced plumbing problems he attributed to flushable wipes only aftergnovin
to a new home in Brooklyn in February 2013. Within one week of being in the holselde
clog that needed to be cleaned out by a plumlzkrat 17:10-20:3. Prior to the plumber’s visit

to his new home, flushable wipes were not the only wipe produay beed there; Dr. Kurtz's
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wife flushed non-flushable baby wipes down the toildt.at 61:17-62:2. The plumber informed
him that there were “wipes” clogging the piped. at 20:12-21.

About two days after the plumber cleaned out the clog, the plumbers were cakdd ba
the Kurtz residence after there waasecond clogld. at 22:20-23:24. Before clearing out the
pipes again, the plumber reiterated something he had told Kurtz after hissiirstna wipes are
flushable.” Id. at 23:16-24.In the time betweethe first and second clog, Kurtz and his family
only used wipes that were labeled “flushabléd”

Kurtz also experienced plumbing clogs at a rental home in New Jersey in tineisuaf
2012 and 2013 Henoticed the first clog within a week of living there and using flushable wipes.
Id. at 66:17-67:7. The plumber who cleared the clog advised the family to only flush toilet paper
down the toilet.Id. at 67:8-17. After another clogging incident in 2013, a plemmemoved
wipes from a pipeld. at 31:11-33:10. Plaintiff claims that he knows the removed wipes were
“flushable” wipes because those were the only type of wipes they had been faisthagtime.

Id. at 33:4-10. Plaintiff does not know whether the plumbing of the house had ever been
renovated or the house’s agdd. at 129:16-22.He believeghat other people rent this house in
the winter, but does not know who those pea@pkeor their hygiene habitsd. at 34:13-35:3.

Defendants KimberhClark and Costco arranged to inspect the plaintiff's house
plumbing systems in both his Brooklyn and New Jersey homes. On December 8, 2014, a master
plumber inspected the plumbing at the Kurtz home in Brooklyn. Boyer Repdty 14t42,

Feb.27, 2015 ECF No 8626 (“Boyer Report”) at § 3.02.01. The inspection revealed that roots
had infiltrated the sewer pipes and the trap was partially blodked<urtz Dep. at 74:25-75:23.

A December 9, 2014 inspection of the New Jersey property revealed root iofilmapipes and
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indicia that a pipe was sagging, which can cause debris accumulation and blo&ayggss
Report at § 3.02.02.

Originally, Kurtz purchased flushable wipes to use when going to the bathroom, and he’d
flush the wipes once he was finished. D. Joseph Kurtz De|©V124142, Feb. 27, 2015, ECF
No. 83-28 (“Kurtz Dep.”) at 56:15-58:8; 63:12-64:Bfter one of the clogging incidents, he no
longer believed the wipes were flushablé. at 38:3-12.Neverthelesshe continued purchasing
the wipes for himself and his family, using themwithout flushing them—in the car, to clean
up messes, to clean the childrehd: at 38:13-39:20; 58:20-24.

Kurtz hasgivena deposition, attended court, and reviewed and responded to filings and
discovery requests in his role as class representégdeekurtz Mem. in Supp. of Class Cert.,

14-CV-1142, Feb. 27, 2015, ECF No. 81 at 18-19.

C. Procter & Gamble’s Charmin Freshmates

DefendanProcter & Gamblenanufactures bath tissues and bath wipes under the
“Charmin” label. Marlene OterDecl, Feb. 27, 2015, ECF No. 66 at § 1. The product at issue in
the instant case is “Freshmates,” which are advertised as “flushable wiped.RiSkbatds

Decl, 14-CV-4090, Feb. 27, 2015, ECF No. 67 at § 1. The packaging appears as follows:
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Slushable wipes

lingettes jetables dans Jes
toallitas desechables en el ing
el

Ct. Ex. 23, June 19, 2015. In addition to the labels “flushable” and “flushable wipes,” the

package states that the wipes are “Septic Safe” and “Safe for sewer and septis’syste

40



P4 Sep;;a Tin,
safe’ sans danger
&, — pourjles systémes
septiques Pueden
S—— ‘desecharse'en
aiques sépticos

e couelt: el Gidkant s G ""m‘”""m""’lﬁ””‘”{m
atatime./Ne contient pasd-a essechan pour iquese!

Ilest conseillé de nejeter dans les toilettes qu' uueoudeuxlm%et( fols./Smkoholesqne
resecar. Pueden desecharse en sistemas sépticosy de alcantarillado. Para obtener mejores
resultac s, deseche solo102 toallitasa Ia vemel inodoro.

Id. (emphasisddedn the form of a red box). The claims are repeated in Spanish and French.
The packaging, which has not changed since 2011, also advises consumers: “for best
results, flush only one or two wipes at a tim&d’; Science Dg | at 189:1524; Marlene Otero
Dep, 14-CV-4090, Jan. 26, 2015, ECF No. BZ*Otero Dep.”)at 46:24 (stating that she was
unaware of any packaging changpetween 2011 and January 2015).
Freshmates are sold in 40, 80, and 120-count packages. Otelat D&F-20. They
cost more than ordinary toilet paper and non-flushable wiBeHiore Class Cert. Oral Arg.
Hr'g Tr., 14-CV-4090, Aug. 12, 2015, ECFd\N 127 (“Belfiore Class Cert. Hr'g Tr.’at 18:2-
19:15.
Freshmates “are pmaoistened wipes . . . intended for personal hygiene use in the
bathroom setting.” Science Dagpti184:15-17. The wipes are formed and bonded though a
process of “hydroentanglement,” in which fine, powerful jets of water & tasentangle a

wood-pulp baseld. at 185:14-18. The base, which is moistened with a “soaking liquid,” is
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structurally supported by a chemical bindkt. at 184:25-186:7. Intended by defendant is that
their wipes lose strength and begin to disintegrate when dropped into the toilet and eaposed t
physical forces and biological factors found in wastewater systleinat 187:13-18.

Procter & Gamble has altered the composition of Freshrimaths time that has elapsed
since Belfiore filedhis lawsuit. Until February 2016, Freshmat@sre manufactured using a
nonwoven substrate composed of wood pulp, rayon fibers, and between 1% and 2.5%
“Bicomponent” fibers.Darius SabaliunaBecl, 14CV-4090, Dec. 30, 2016, ECF No. 223t
1 10. Beginning on February 1, 2016, Procter & Gamble began shipping a new version of
Freshmates that did not contain any “Bicomponent” fib&tsat  12. The purpose of removing
these fibers from the Freshmates substrate is to increase the digpErdility. Id. at 19 1112.
This new version of Freshmates is the only version currently on the métkat.q 12. Nothing
in the record suggests any substarditierencein flushability among the versions manufactured
by Procter & Gamble.

Procter & Gambleffersfull reimbursements to consumevko claim that Freshmates
caused clog. BelfioreClass Cert. Hr'g Trat45:13-17. These reimbursements include a full
refund of the purchase price, and a “goodwill” reimbursement—up to $250—if the consumer
complains that Freshmateaused plumbing damag®lary BushDecl.,, 14-CV-4090, Dec. 30,
2016, ECF No. 224t 11 57. On the Freshmates packaging, there is dre#l-customer service
telephone number, but no information about Procter & Gamigd&iadpolicies. SeeFeb. 3,
2017Hr'g Tr. at 14:22-24, 15:22-16:3.

D. Kimberly -Clark’s Flushable Wipes

Kimberly-Clark first began selling flushablgpes in the miel990s. Kimberly€lark

Resp. to Interrog., 1&V-1142, Feb. 27, 2015, ECF No. 8&8314 Since then, the company
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has manufactured and sold flushable wipes undarydifferent brand namesSeeProduct

Chart, 14€V-1142, Feb. 27, 2015, ECF No. 86-2. Most of Kimberly-Clark’s brands include the
word “flushable” in the title of the product; some only contain flushigtilaimselsewheren

the packagingSeeKurtz Mem. in Supp. of Class Cert.., BV-1142, Feb. 27, 2015, ECF No.
81at 45; Kimberly-Clark Mem. in Opp. to Kurtz Mot. For Class Cert., Mar. 27, 2015, ECF No.

103 (“Kimberly-Clark Opp.”)at 3.

Plaintiff Kurtz purchased “Cottonelle” flushable wipes manufactured by Kimis&eyk.
As presented to the court at its Science Day heatiegront panel o& “refills” package

describes the produas “flushable cleansing clothsThere is also a logo on the front panel

stating the wipes are “sewer and septic safe”:
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Ct. Ex. 14, June 19, 2015; Ct. Ex. 1, Feb. 2, 2017. A side panel contains the same “sewer and
septic safe” logold. Beneath that logo on the side panel,ghekagingstates:

“COTTONELLE FRESH CARE Flushable Cleansing Cloths break up after figshid. It

then has the same statement in French, and further down states, in French and Eoglsst“

results, flush only one or two cloths at a timé&l! The side pael, as a wholds as follows:
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The relevantepresentations on the current packagirelargely the same. Ct. Ex. 4,
Feb. 2, 2017 The words “flushable cleansing cloths” are much smaltr. The “sewer and
septic safe” logo is absenNow, in several places on the package, there is a logo depicting a

wipe hovering over a toilet bowl accompanied by the words: “SafeFlush Technology”:

SAFEFLUSH
i TECHNOLOGY

FLUSHABLE CLEANSING CLOTHS - DEBARBOUIU.EITES JETABLES DANS LES TOILETTES

FreshCare®°

congu pour

mieux nett

Id. Elsewhere on the package, it states: “SafeFlush Technology ensures that IEottonel
FreshCare kishable Cleansing Cloths break up after flushing, and are sewer and septiosafe. F

best results, flushrdy one or two cloths at a tirfie
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Though Kimberly-Clark manufactures and sells different brands of flushabls,tiee
actual wipes—and the flushable technology they emplogreessentiallythe sameegardless of
brand. SeeProduct Chart, 146V-1142, Feb. 27, 2015, ECF No. 86FPbwling Email, 14CV-
1142, Feb. 27, 2015, ECF No. 83-(the “basesheet” for all KimdgrClark brands aréhe
same); Science Day | at 93:1@ (Kimberly-Clark uses the “same technology” acrossasous
flushable products)Kimberly-Clark has changed the composition of its wipes multiple times
over the past few years in an effort to improve their dispersibility. 1r2@ité, it reduced the
molecular weight of the binder to increase the speed of dispersion. David PDepnd4-CV-

1142, Feb. 27, 2015, ECF No. 86-5 at 25:17-26:1. It also changed the binder of the wipes in
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December 2013 to improve the way the product dissolMesat 27:12-18. KimberlyElark
alteredthe wetting solution in 2013 to improve the product’s softness and dispensability, which
may have had a minimal impact on the product’s flushabildyat 29:6-30:25. In totathere
werethree versions of flushable wipes manufactured and sold by Kimberly-Clark duging t

relevant time period Product Chart, 1&V-1142, Feb. 27, 2015, ECF No. 86-2.

Though the technology changslightly, the engineering principles underlying the wipes
and their flushabilityemainedessentiallythe same Kimberly-Clark wipes are made of wood
pulp fibers which are bound together by a chemical binder. After the sheetsdarelmegy are
moistened with a wetting solution made of wasesyrfactant, and sodiumhloride. Science
Day | at 91:19-92:12, 94:18-97:1. The sodium chloride is the key ingred@miizingthe
binder;it “maintain[s] the wet strengthipack and provides the point for the trigger latdd”
at 96:2-6.

“[A]s the wipe contacts water . . . the salt in the wetting solution is diluted. Bgingdu

the salt concentration, we’re now allowing the water to attack the binder. The binde

begins to rehydrate and soften, and that starts the process of stresgtimdogltimately
some release of the fibers. . . . [Once] it contacts water, [the process of swespth
begins very quickly.”
Id. at 96:15-23. Nothing in the record suggests any substantial difference in fliglzabdng
different versions manattured by KimberhClark.

Themanufacturesuggested retail prices of its wipes vary widégdpending on the
product and the retailerangingfrom $0.99 to $16.99Kimberly-Clark Resp. to Interrog., 14-
CV-1142, Feb. 27, 2015, ECF No. 8&31718. Final salesprices that consumers pdgpend

on what product is purchased, the sales channel through wischsitributed, the retailer,

where the product is purchased, if any promoisamsed, the type of packaging, and the number
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of wipes per packageKeith R. Ugone Decl.14-CV-1142, Feb. 27, 2015, ECF No. 86-25

(“Ugone Decl. IMat 1 5152.

According toKurtz, flushable wipes are sold at a higher price than toilet paper and non-
flushable products manufactured and sold by Kimberly-Cl&d&eMark S. ReiciDecl,, 14-CV-
1142, July 1, 2014, ECF No. 31 at { 2 (according to Amazon.com, as of June 27, 2014,
Cottonelle FreshCare Flushable Cleansing Cloths cost more per wipe thaas-hajgy wipes

or Cottonelle toilet paper).

E. Costco’s Kirkland Signature Moist Flushable Wipes

Under its private label “Kirkland Signature” brand, Costco sells four typespafswi
flushable wipes, baby wipes, facial wipes, and surface cleaning wip@sWailor Decl., 14-
CV-1142, Feb. 27, 2015, ECF No. 90 (“Wailor D8cht 11 56. Costco began sellirige
product at issue, “Kirkland Signature Moist Flushable Wipes,” in July 2&irh. BabusikDecl,
14-CV-1142, Feb. 27, 2015, ECF No. 91 (“Babusik Decl.”) at § 12. They are sold in cartons
containing 10 packets of 60 wipes each, for a total of 600 wipes per chttoft all relevant
times,most cartons have been sold for $14.99 at Costco warehouses. Costco Resp. to Interrog.,

14-CV-1142, Feb. 27, 2015, ECF No. 89-12 at 2.

The front panel of the carton’s packaging describes the product as “moist flushable
wipes” in large print. Ct. Ex. 18, June 19, 2015. A logo appears in the upper right corner

indicating that the product is “made with ecoflush technolodg:’.

The waring againsuse of multiple wipes before flushing is probably more satisfactory

in precluding clogs than those of competing products which suggest use of up to two wipes
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before flushing.A logo in the lower left section of the panel states: “NEVER FLUSBIRE

THAN 1 WIPE AT A TIME.” Id.

Unlike competing products, there is a warning about not using the product in inadequate
plumbing. A bullet point state$Safe forWellMaintainedSewer & Septics*”.ld. (emphasis

added).The front panel as a whole &#s as follows:

KIRKLAND

V& o’

TN

: \\
\"Q(V,’no\ﬁ]“?’

- MOIS
- flushable
~ WIpEeS

Enhanced Cleansing & Freshness

; Ultra Soft
NEVER "\\ _—
(" FLUSH MORE ) L
\ THAN 1WIPE |
\_ATATIME /

o

Decorative
Packages

[ @
Ed

Ct. Ex. 18, June 19, 2015.
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The back panel contains more detailed representatiwrigding: “Kirkland Signature
Moist Flushable wipes are made with EcoFltesthnology from 100% plantased materials,
and are free of chemical binders, chlorine and alcohol. They are safdlfonaustained sewer
and septics* Id. The asterisk leads to yellow capitalized text, reading: “*NOT
RECOMMENDED FOR USE IN MOTOR HOMES OR WITH BASEMENT PUMP
SYSTEMS.” Id. Nearby text, in the same font, states: “NEVER FLUSH MORE THAN ONE
WIPE AT A TIME”, and “BABY, FACIAL AND CLEANING WIPES, PAPER TOWELS,
AND FEMININE HYGIENE PRODUCTS ARE NOT FLUSHABLE AND SHOULD BE

DISPOSED OF PROHRLY.” The back panel, in relevant part, appears as follows:
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KIRKLAND

IST

flushable
wipes

Enhanced[Cleansing]eFreshness,
Bettericleaningthanfarto e e

Klrlzltand Signature Moist Flushable Wipes are made with EcoFlush™ technology from
100% plant-based materials, and are free of chemical binders, chlorine and alcoholt
They are safe for well-maintained sewer and septics™. The wibes are formulated with
vitamin E anq aloe, and are ultra soft and gentle on skin. The snap-shut Solo® Jid helps
Preserve moisture in the wipes and enables easy, pop-up dispensing — eliminating the

need for a tub. Put one in every bathroom to keep the whole family elean and fresh|
'Does not contain ethanol or rubbing alcohol

INGREDIENTS: WATER, ALOE BARBADENSIS LEAF JUICE, TOCOPHERYL ACETATE, DISODIUM
COCOAMPHODIACETATE, POLYSORBATE 20, FRAGRANCE. CITRIC ACID, DISODIUM PHOSPHATE,
DISODIUM EDTA, PHENOXYETHANOL, SODIUM BENZOATE

o' STORE'AT{ROOM|TEMPERATURE © KEEP.LID!TIGHTLY/CLOSED e UPON OPENING, GENTLY PULL TO DISPENSE

LUSH MORE THAN ONE WIPE AT A TIME. *NOT RECOMMENDED FOR USE IN MOTOR HOMES
SEMENT PUMP SYSTEMS.

ACIAL AND CLEANING WIPES, PAPER TOWELS, AND FEMININE HYGIENE PRODUCTS ARE NOT
ABLE AND SHOULD BE DISPOSED OF PROPERLY

The individual packets within the cartons contain slightly different warnings. On the
package represented to be the “current” one at the court’'s Science Day hasaeSgsece

Day | at 148:7-13), the top panel of the individual packet contains a logo in the upper right

corner stating that the wigBREAKS APART after flushing”:
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Ct. Ex. 17, June 19, 2015.
The bottom panel of the packet stated that “They are safe for sewer and ségns sys

because they begin to break down after flushing”:

e l:lnndl ‘S’l'glrmturof" Moist Flushable Wipes are pre-molstanad to clean and refresh betfer than dry bathroom tissue alone. The
are formulated with vitamin € and Aloe, and are alcohol-free*; They.are safe for sewer and septic systems because they begin

own after flushing. The snap-shut solo Iid helps preserve molsture in the wipes and enables easy, pop-up dispensing efiminat

1eed for a tub. Put one In every bathroom to keep the whole family clean and fresh,
es not contain ethanol or rubbing alcohol

Id. Costco apparently removed the claim that the wipes “break apart after flusbmghe
packaging at some point in 2013. Babusikail, 14-CV-1142, Feb. 27, 2015, ECF No. 83-1
(“We removed the [breaks apart after flushing] logo, because we felt it createdealistior
expectation on the part of the consumer that it would break apart immediately upon ditopping

in the toilet.”).
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The current individual packet, as presented to the court at the February 2, 2017, is

different. The top panel is sparse, and contains an explicit wamiidEVER FLUSH MORE

THAN ONE WIPE AT A TIME™:

Ct. Ex. 2, Feb. 2, 2017. One part of the bottom panel states:

The asterisk on the senterid@dey are safe for welinaintained sewer and septics*” leads to

another section of the bottom panel, which appears as follows
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Costco’s flushable wipes, which are manufactured by Rele-arenade of wood and

synthetic fibers. While the wipes used to be bound thermally, the more recert @ipsts are
bound through hydroentangling. Science Day | at 155:20-159:13. Whereas the Ki@lbaekly-
wipes rely on a chemical reactitor dispersabiliy, Nice-Pak relies on “mechanical
dispersibility” to break down the wipethat is to sayNice-Pak’s wipes disintegrate due to the
energy and velocity of being transported through a system of pighest 159:14-160:6 Nice-
Pak has changed thgplicator/basesheet thfe Kirkland Signature Moist Flushable Wipe during
the relevant time periodThe first wipe Costco sold was comprised of a nonwoven substrate
made by Buckeye Technologie&round late 2013 to early 2014, Costco switched to a
nonwoven substrate manufactured by Sigma TechnologedsHurleyDep, 14-CV-1142, Mar.
3, 2015, ECF No. 97-7 (“Hurley Dep.”) at 37:17-39:23; Babusik Decl. at Tth8.change was
made, in part, to improvde dispersibility of the wipeHurley Dep at 61:10-62:10; Wailor
Decl. at § 8.Nothing in the record suggests any substantial difference in flushaibyg

possible different versions produced by Niak.

Costco offers its customers a full refurdo questions asked—if they are not 100%

satisfied witha purchaseg@roduct. Wailor Decl. at § 3. The customer service phone number
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provided on the packaging, however, is not Costco’s phone number, but the phdoes for
Nice-Pak. Id. at § 10; Ct. Ex. 18, June 19, 2015; Babusik Decl. at § 17. If a customer complains
about a plumbing issue, the informatisrforwardedo Nice-Pak to resolve the mattewailor

Decl.at § 11. NicdRak sometimes reimburses a gdamnant for reasonable plumbing costs

upon receipt of documentation from the customer. Babusik Decl. at { Zr@ustomer is

not informed on the packaging of this refund policy.

When sold at regular, non-discounted prices, flushable wipes are more expensive than
Kirkland Signature Baby Wipedenise N. MartirDecl., 14-CV-1142, Feb. 27, 2015, ECF No.

89-1 (“Martin Decl. I") at 1 3233.

V. Definitions of “Flushability”

There are many availabtiefinitions of the word “flushable.”

A. According to the FTC

The FTC, in its consent order with Nice-Pak, defined “flushabibty”
[Dlisperses in a sufficiently short amount of time after flushing to
avoid clogging, or other operational problems in, household and
municipal sewage lines, septic systems, anderotbtandard
wastewater equipmdrit

SeeNice-Pak Final Consent Order at 3.

B. According to the Plaintiffs

The plaintiffs have a more narrow definition of flushability. Kurtz believes thaglable
would mean that | can take a product, flush it dowrtafhiet, and it would not cause any problem
to any part ofyflushing system, any pipes.” Kurtz Dep., C¥-1142, May 28, 201F.CF No.

1421 at 37:1420 (emphasis added). Belfiore similarly stated that he only cares about his own
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residential system when evaluating flushability; he would buy Freshngaes i&in the future
“you had confidence that Charmin flushable wipes would flush dawntoilet and not clogour
septic system oyour sewer line oyour pipes.” Anthony Belfiore Dep., Dec. 18, 2014;Q¥-

4090, ECF No. 63-{‘Belfiore Dep.”) at 122:16-21 (emphasis added).

C. According to Plaintiffs’ Experts
Belfiore’s expert, Robert Villée, is Executive Director of the Plainfield Area Sewerag
Authority, a Regional Interceptokle has expertise in municipal sewage systdmsnot in
consumer’s plumbing or cesspoolScience Dayl at 612-8:6, 72:10-12 Villée offers a
narrow, pragmatic definition of consunmepectations:
For the consumer, they just want itgo away when they push the
little silver handle on the big white thing the bathroom. As long
as itgoes away and doesn’t cause them probldrag consider the
product to be flushable . . .
Id. at 47:17-20 (emphasis added). When pressed, he oféefakshable”wipe must, from the
perspective of a consumer or a municipality, “disperse in a short period of timad]. bégin
to lose strength almost after it's flushedd. at 49:18-19, 50:21-23 (emphasis added).
Kurtz’s expert, Daniel H. Zitomers an environmental engineer who has served as a
consultant for wastewater districts. He proffered a broad definition that estengrinicipal
sewage and wastewater treatment systems.
Q: When asked at your recent deposition what flushable means
... [y]ou said thatvhen used appropriately and flushed, it shouldn’t

cause any impairments of the function or damage to plumbing
system, its sewerage system or the treatment system

Is that right?
A: Yes, that's correct.

Science Day | 48:1220 (emphasis added).
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D. According to Plaintiffs’ Counsel

Kurtz’'s counsel believes that all the proffered definitions of “flushalbla’e a common
theme that basically a product must break apart in a reasonable period of time sonaBleas
going to be determined by a reasonable consumer.” Feb. 2, 2017 Hr'g Tr. at 61:17-62:3.
Belfiore’s counsel adopts the FTC’s definition of flushable, as articulated inickdPiEk Final

Consent OrderSeeFeb. 3, 2017 Hr'g Tr. at 29:16-19.

E. According to Defendants’ Expets
Jeffrey Scott Hurley, Vice President for Nonwovens for Nice-Pak Produxtsaln
competitor of defendant, defined “flushable,” according to a consumer, as bearig pbks
through one’s property-a-definition that, accordg to him, included a golfdil:
Q: [W]hat is your definition of flushable?
A: Say the consumer, because I'm not wastewater, I'm a
consumer, that flushable is the product is passing out through my
house and it's off my property.
Q: So a paper towel would be flushakhen?
A To a consumer, yes.
Q: A golf ball?
A A wristwatch, golf ball, Matchbox car.
Science Day | 178:16-23 (emphasis added).
Dr. Darius Sabaliunas, Associate Director of Global Products Stewardsipptter &
Gamble offered a specific definition with respect to a consumer’s understandingisiidfle”:
A: ... If you ask a consumer, consumer’s understanding would
be, well,it has to clear the toiletlt has to clear the drainline. It
has to successfully leatleeir home Probably that is what they care
about. P&G looks beyond that. And we agree, obviously, with the
consumer andve have tests to show that wipes do just that, you

know, they’re compatible with home systef@sat then also we have
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tests that ense compatibility of flushable products with municipal
sewer systems, too, as well as treatment plants.

Q: How do you measure whether a product is flushable?
A: We use [the Association of the Nonwoven Fabrics Industry]
guidelines . . ..

Science Day &t 190:8-18 (emphasis added).

Dr. Sabaliunas reiteratedliance on a proposed industry-wide standard in a declaration,
tying the definition of flushable to the capacity of the product to comply with indsistndards
and tests:

The tests described ithe INDA [Association of the Nonwoven
Fabrics Industry] guidelines measure how a product performs in a
consumer’s toilet and household pipe system, its compatibility with
wastewater conveyance, treatment, reuse, and disposal systems, and
whether the product is unrecognizable in effluent and digested
sludge that is generated in the normal course by wastewater
treatment facilities. Products that pass the battery of flushability

tests described in these INDA guidelines may be labeled as
“flushable.”

Darius Séaliunas Decl., 14£V-4090, Feb. 27, 2015, ECF No. &8] 7, see alsd’rocter &

Gamble Mem. in Opp. to Belfiore Mot. for Class Cert., Mar. 27, 2015, ECF No. 81 (“Procter &
Gamble Opp.”) at 9 n.5 (“[1]t is undisputed that Freshmates passes all of thegestsd for the
product to be labeled as ‘flushable’ under these [INDA] guidelines.”). He ated $teat

“flushable products do not have to fully disintegrate in home drain lines for them to be

compatible with toilet and drain lines and not to clognli’ Science Day | at 2084

F. According to Defendants’ Counsel

For the purposes of this litigation, defendants’ counsel argue that there is no one
consumer definition of “flushable”—"flushability” is a highly individualized inquiryef®ndant
Procter& Gamble contends that whether a wipe is “flushable” is a subjective inquiry, unique t

each purchaser’s experience:

58



[T]he claim that Freshmates is not “flushable” because it clogged
Mr. Belfiore’s pipes is unique to Mr. Belfiore’s actual experience;
plaintiff has not shown (and could not show) through common
evidence that the product is actually “Aitushable” for everyone.

Mr. Belfiore’s experience is not typical of the majority of
purchasers, many of whom have been using the product for years,
and for whom the product has always been fully “flushable.”

Procter & Gamble Oppat 7. When pushed to provide a definition, counsel for defendant stated:
“what Procter & Gamble knows consumers believe [flushable] to mean is Wikinbt cause

problems in thie home system.” Belfior€lass Cert. Hr'g Trat46:15-18.

Defendant KimberlyClark agrees that a wipe’s flushabilityhiased oran individualized
inquiry; whether a consumer considers a wipe to be “flushable” may turn not only on the
individual's knowledge of her own plumbing, but even what toilet she chooses to use in
conjunction with the wipe:

| think many of us have those individualized inquiries in our homes.
You may know that you're perfectly comfortable flushing your
toilet upstairs, tripleply toilet paper, whatever you want to stick in

there, because it's good, it's new, it's fast. But you go downstairs
and you're limited to the sgte-ply stuff or what have you.

Feb. 2, 2017 Hr'g Tr. at 9:13-18.

Costco agrees th&tushability” must be degrmined on a cadey-case basis.
“Flushable’ is a claim about what the consumer damvith the product. If someone buys
flushable wipes and then flushes them without suffering any plumbing problemgpthelyat
they paid for and have suffered no injury. . . there isyuwy unless something went wrong
when they flushed it.” Costco Reply in Supp. of Mot. to Deny Class Cer€Vi#142, Apr.

30, 2015, ECF No. 129 (“Costco Replg) 7 (emphasis in original).
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G. According to Defendants’ Labeling Practices
For the purposes of labeling their products, all defendants followed the guidelthes of
Association of the Nonwoven Fabrics Industry (“INDA”). In June 2008, INDA, an orgamzat
of United States companies in the “nonwoven/engineered fabrigstigd and EDANA, its
European counterpart, formulated the first edition of guidelines that assesdehability of
nonwoven consumer productSeeGuidelines for Assessing the Flushability of Disposable
Nonwoven Prod., Third Edition, 18V-4090 June 22, 2015, ECF No. 10§“INDA
Guidelines”)at 34. The third edition of the flushability guidelines, released in June 2013,
addesses how nonwoven produefgect both the consumer and wastewater treatment systems.
For a product to be “operationally defined as flushable,” it must:
Clear toilets and properly maintained drainageesystems when
the supplies recommended usage instructions are correctly
followed;
Pass[] through wastewater conveyance systems and is compatible
with wastewater treatment, reuse and disposal systems without
causing system blockage, clogging or other operational problems;
and
Is unrecognizable in effluent leaving onsite and roipail
wastewater treatment systems and in digested sludge from
wastewater treatment plants that are applied to soil.
INDA Guidelines at 19. A fourth edition of the guidelines is under considergficience Day
Il at 15:3-5.
Some of the defendants have worked closely with INDA in develdpgigflushability
guidelines. David Powling, BechnicalLeader in KimberlyClark’s flushable wipes division,

was a technical expeidr INDA. Science Day | at 85:8. Dr. Darius Sabaliunas, Procter &

Gamble’s Associate Director of Global Products Stewardship, testifieBribeter & Gamble is
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an active member of INDA artthdsuggeted establishing a flushability task forcéd. at
191:10-23.

All three defendants label their productsfasshable” in accordance with the INDA
guidelines. According to defendant8,da their flushable products have always complied with
the applicable INDA guidelines for “flushability.ld. at 106:16-107:13; 128:8-17 (Powlifrgm
Kimberly-Clark so testifying);190:8-18(Sabaliunas from Procter & Gamble so testifying);
180:25-181:@Hurley from NicePak so testifying)

H. According to Dictionaries

Dictionaries offer differing definitions of “flushable See, e.gFlushable Merriam
Webster, http://www.merriarwebster.com/dictionary/flushable (last visitegr. 22, 2017)
(“suitable for disposal by flushing down a toiletFlushable Oxford English Dictionary (3rd ed.
2007),available athttp://www.oed.com/view/Entry/268411?redirectedFrom=flushable#eid
(“designed to be flushed down a toilet after use. Also more generally: of\alscdeadmits of
disposal down a toilet.”¥-lushable Webster's New World College Dictionary (5th ed. 2014),

available athttp://www.yourdictionary.com/flushable#webstétdesigned to be disposed of by

flushing down the toiléj.

l. Lack of Consumer Surveys

No scientificallydesigned survey has been offered indicating consumer understanding of
the term. An acceptabirvey would be expensive. Plaintiffs have beencmnmittal on
whether they are willing to pay for such a survey. Feb. 2, 2017 Hr'g Tr. at 62:10A1€utfey
is] something thiahas been considered. We're not sure whether or not that's something that’s
absolutely necessary.”Limitation of classes to New York buyers rather than national

consumers would reduce the cost and probably increase the accuracy of asyre&ss
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VI. Expert Reports

A. Plaintiffs’ Expert: Colin B. Weir

Plaintiffs Kurtz and Belfiore submitted expert reports from Colin B. Weir, Vice
President of Economics and Technology, Inc., “a research and consulting firalizpegin
economics, statistics, regulatiand public policy.” Colin B. Weir Decl, 14-CV-4090, Feb. 27,
2015, ECF No. 62-3 BelfioreWeir Expert Report”at 1;Colin B. Weir Rebut. Decl., 1&V-
4090, Apr. 29, 2015, ECF No. 89-FB¢lfioreWeir Rebuttal”) Colin B. Weir Decl, 14-CV-
1142, Feb. 27, 2015, ECF No. 8&(irtz Weir Expert Report”at 1;Colin B. Weir Rebut. Decl.,
14-CV-1142, Mar. 27, 2015, ECF No. 10X(irtz Weir Rebuttal’) Mr. Weir has provided
expert testimony before federal and state courts, the Federal Commusi€atimmissionand
state regulatory commissionBelfiore Weir Expert Report { 1.

Mr. Weir's “hedonic regressidranalysis has beatceptedy the federal district court
for the Southern District of New York to demonstrate a price premium associatetti@vith
specific representation “50% thicker” on the defendant’s seed packdging Scotts EZ Seed
Litig., 304 F.R.D. 397, 4134 (S.D.N.Y. 2015). His calculation of a pripeemium, attributable
to a challenged 0% olive oil dilution, was also accepted in the Southern DisElainin.
Kangadis Food In¢297 F.R.D. 561, 571-72 (S.D.N.Y. 2014gnlculating price premium based
on a difference in value calculation).

Classwidecalculation of a price premium attributable to the representation that a vitamin
C sipplement is “The Better VitamiB@” was recently rejected in thiederal district court for the
Eastern District of New York becaude methodology was unableitmlate what “better”
meant in the context @f label that containethiany representations that coblave accounted for
why thevitamin Cat issuewvas “better.” Hughes vTheEster C Company317 F.R.D. 333, 355-

56 (E.D.N.Y. 2016).
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In the instant litigationMr. Weir proposed three damages models: full compensatory
damages, statutory price premium damages, and statutory darfagegenerallf3elfiore Weir
Expert Reporat 1110-53; Kurtz Weir Expert Report at 1 16L. His price premium model is
relevant to establishing injury; his statutory model is relevant to calculating damage

In order to ascertain a price premium, Mr. Weir proposes using hedonic regression
analysis, a tool that purports to meaghevalie of various product attributes in order to
demonstrate the existence of, and to isolate the amount of, a price premium bkritouta
defendant’s use of “flushable” in merchandisirgglfiore Weir Expert Reportat § 15;Kurtz
Weir Expert Report at § 19. The analysis would rely on evidence gleaneth&alefendants’
own business records, industry resouraesl, independent market research data obtained from
companies like Nielsen and Information Resources, Betfiore Weir Expert Reporat 1141-

49; Kurtz Weir Expert Report at 1 160.

In his reportand rebuttal, Mr. Weir presentélae hedonic regression functiondatail
and provided a “preliminary” list of product attributes upon which he walid SeeBelfiore
Weir Expert Reporat 1 1925, 3336; Belfiore Weir Rebuttahkt 125-29; Kurtz Weir Expert
Reportat 11 2131, 38-41Kurtz Weir Rebuttal at  48He describes the “iterative” process that
can be used to determine the “best regression specification before fintizirggults.”

Belfiore Weir Expert Reporat I 34;Kurtz Weir Expert Report at  40.

In the alternative, Mr. Weir presents in a footnote two different methodstiEnndaing
aprice premium:

It would also be possible to evaluate the difference in price
attributable to theflushable’ label . . . using statistical
survey techniques such as contingent valuation (a
representative survey technique that asks people to directly

report their willingness to pay to obtain a specific good or
product attribute, or willingness to accept to give up a good
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or product attribute) oconjoint analysiga representative
survey technique where survey panelists are confronted with
various choices of product attributes, prices, and other
alternatives, and asked either to rank their preferences, or to
choose the most preferred attribute or combination dlflere
the results of which permits an economist to analyze the
value of various product attributes.
Belfiore Weir Expert Reporf 14, n. 7Kurtz Weir Expert Report § 20, n. 14.

To determine the statutory damagesder New York law, Weir proposed a simple
mathematical calculatiobased on the New York statutory penalty of $50 a purchBsé#iore
Weir Expert Reporat § 53;Kurtz Weir Expert Report at T 65peNew York General Business
Law 8§88 349, 350.

B. Procter & Gamble’s Expert: Carol A. Scott, Ph.D.

DefendanProcter & Gamblesubmitted two expert reports from Carol A. Scott, Ph.D.,
professor emeritus of marketing at the Anderson Graduate School of Manageniegrtsity of
California, Los AngelesCarol A. Scott Dec].14-CV-4090, Feb. 27, 2015, ECF No. 69 (“Scott
Decl. I"); Carol A. Scott Dec).14-CV-4090, March 27, 2015, ECF No. 82 (“Scott Decl. II").

Dr. Scott calls hedonic regression “not an ‘ideal’ method to determine a priceiprém
Scott Decl. 11 116, 1014, 20. Assuming it is suitable, she challenges Mr. Weir’s proposal
because it does not provide sufficient details about the model or gefameters for the: (1)
dependent variable (the price of the product); (2) set of independent or predictblegaithe
product attributes); and (3) set of brands against which these variables willlyyecal. 1d. at

15. She also questions diffeoes in the format of several of the available datagdtsat 1 16,

26-42.
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C. Costco’s Expert: Denise N. Martin, Ph.D.
Defendant Costco submitted two expert reports from Denise N. Martin, Ph.D.oa Seni
Vice President at NERA Economic Consultifgartin Decl. I;Denise N. Martin Dec] 14-CV-

1142, Apr. 16, 2015, ECF No. 118¢*Martin Decl. I1”).

Dr. Martin analyzed consumer transaction data and found that Costco customers who
purchased Kirkland Signature flushable wipes varied widgliowhen they purchasdte
wipes, how often they purchastx wipes, how many wipes they purchased, and whether they
purchased other flushable and non-flushable wipes. Martin DadfIB424. Dr. Martin also
guestioned whether a “comparable, rlushable” product could be identified to compare
against Kirkland Wipes to learn if there is a price premium associated with thledffillity’
characteristic, noting that different products have many different chasticte Id. at {1 2530.
She contends that an analysis of the price differential between Costco’s #ushdlrion-
flushable wipes demonstrates that any higher price attributable to flushipbtecould be

explained by volume discountindgd. at 1 3235.

According toDr. Martin, “Mr. Weir’'s proposed application of hedonic regression to
estimate damages in this case” is “critically flawed.” Martin Decl. Il at f Jarticular, she
criticizes his proposed model because, among other reg%ptize “flushable” characteristic it
seeks tasolate is not sufficiently defined; (2) there are bundled attributes and dwettiables
that cannot be accounted for; and (3) it assumes that prices would be fundamengalhyethie a

hypothetical world where flushable wipes were not labeled “fhigthiald. at 1 68; 32-64.
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D. Kimberly -Clark’s Expert: Keith R. Ugone, Ph.D.
Defendant KimberlyClark submitted two expert reports from Keith R. Ugone, Ph.D., an
economist and the Managing Principal at Analysis, GroupUgone Decl. I; Keith R. Ugone,

Decl, 14CV-1142, Mar. 27, 2015, ECF No. 105 (“Ugone Decl. I11").

Dr. Ugone argued that classwide proof of damages is not possible because indadduali
inquiries are necessary to determine why a consumer purchased a flugpablproduct, how
it worked for that consumer in his or her home, and how much the consumer paid for the
product. Ugone Decl. | at 11 17-55. He attacked Mr. Weir’s proposed hedonic magressi
methodology because the flushability representations on the challenged phashectsanged
periodically, and the model lacked detail and clarity concenwanigibles, compator products,
and whether one or multiple regressions would be neddgdne Decl. Il at 11-G; 20-31. He
also critiqued Mr. Weir’s proposed survey techniquessingent valuation and conjoint
analysis—as (1) only being able to demonstrate a “willingness” of consumers to payseprec
premium, without demonstrating if such a price premium existed; (2) potentialigdtas
survey participants about relevant product features; and (3) unable to nthastalkeie of the

“flushability” attribute during the putative class time periddl. at 71 3643.

VII. New York Law

Plaintiffs Belfioreand Kurtz allege that the defendants violated New York General
Business Law 8 349. Plaintiff Kurtz also alleges that the defendants violated d¥kv&eneral
Business Law 8 350, and asserts common law claims for negligent misregresebtaach of

express warranty, and unjust enrichment.
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A. New York General Business Law § 349and 350
Section 349 of New York’s General Business Law declares consumer fraud unlawful
Deceptive acts or practices in the conduct of any business, trade or
commerceor in the furnishing of any service in this state are hereby
declared unlawful.
N.Y.G.B.L. § 349(a).

Section 350 of the New York General Business Law makes unlawful “false iashgeim
the conduct of any business, trade or commerce or in the furnshamy service in this state.”
N.Y.G.B.L. 8 350.“The term ‘false advertising’ means advertising, including labeling.”
N.Y.G.B.L. § 350-a.

The elements of thglaintiffs’ claimsunder these two sections of the New York General
Business Lavare the sameSeeln re Scotts304 F.R.D. at 40Koch v. Acker, Merrall &

Condit Co, 967 N.E.2d 675, 675-76 (N.Y. 2012)0 establish @rima faciecase, “a plaintiff
mustdemonstratéhat (1) the defendant’s deceptive acts were directed at consumers, (2) the acts

[we]re misleading in a material way, and (3) the plaintiff has been injuradesult.” In re

Scotts 304 F.R.D. at 409 (citinglaurizio v. Goldsmith230 F.3d 518, 521 (2d Cir. 2000)).

Materiality is an objective inquiryg gaintiff must show that the act complained of was
likely to “mislead areasonable consumeicting reasonably under the circumstanc&pagnola
V. Chubb Corp.574 F.3d 64, 74 (2d Cir. 2009) (emphasis addgthtion omitted).Courts
“view each allegedi misleading statement in light of its context on the product label or
advertisement as a wholeDelgado v. Ocwen Loan Servicing, LLZD14 WL 4773991, at *8
(E.D.N.Y. Sept. 24, 2014) (citation and quotation mankstted). “The entire mosaic” is
“viewed rather than each tile separatelyiime Warner Cable, Inc. v. DIRECTV, In2007 WL

1138879, at *4 (S.D.N.Y. Apr. 16, 2007) (citation omitted). The “issue may be a question of law
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or of fact as individual cases requirdJelgadq 2014 WL 4773991, at *8 (citin@swego
Laborers’ Local 214 Pension Fund v. Marine Midland Bank, N6A7 N.E.2d 741, 748\.Y.

1995)).

“Intent to defraud and justifiable reliance by the plaintiff moéelements of the statutory

claim.” Oscar v. BMW of N. Am., LL@74 F.R.D. 498, 512 (S.D.N.Y. 201(Emphasis added)
(citing Small v. Lorillard Tobacco Cp720 N.E.2d 892, 897 (N.Y. 1999)k re Avon Anti-
Aging Skincare Creams & Prods. Mktg. & Sales Practices.|.i#&g15 WL 5730022, at *7
(S.D.N.Y. Sept. 30, 2013)Plaintiffs need not show justifiable reliance'But “proof that a
material deceptive act or practice caused actual, although not necessarilginyetanm is
required to impose compensatory damagés.’(citation omitted).

A violation of New York General Business Law 8§ 349 permits an action to “enjoin such
unlawful act or practice, an action to recover actual damagddsyatollars [per transactioh
whichever is greater, or both such actions.” N.Y.G.B.L. § 349(h) (empdmices). The
provision also provides for trebling of actual damages and fees for plaintifffaey:

The court may, in its discretion, increase the award of damages to
an amount not to exceed three times the actual damages up to one
thousand dollars, if the court finds the defendant willfully or
knowingly violated this section. The court may award reasonable
attorney’s fees to a prevailing plaintiff.

“Section 349(h) is substantially modelled on the Federal Trade Commission Act.”
Genesco Entm’t, a Div. of Lymutt Indusg.In. Koch 593 F. Supp. 743, 752 (S.D.N.Y. 1984).
A violation of New York General Business Law § 350 providesalmost identical relief, except

that the statutory award five hundred dollarper transactionN.Y.G.B.L. 8§ 350e (emphasis

added.
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The statutory damages for many multiple purchasers is potentially enormo@&dtas
$500 per purchase plus attorneys’ fees. Yet, as previously sugtegiat Part 11.D2, theShady
Groveopinion of the Supreme Court permits such damages. Though plaintiffs would not be able
to obtain suclstatutory damagefrough a class actiahthis action were litigated in New York
state courtgeeCPLR § 901(b)) the Supreme Coudf the United Staten Shady Grovéeld
that such a class actifor statutory damageas maintainable in federal courb59 U.S.at 399-
401. This holding binddistrict courts. See Belfiore311 F.R.D. at 5%uprg Part I1.D.2.

B. Common Law Claims

1. Negligent Misrepresentation

“It is well settled that a claim for negligent misrepresentation requires the plantif
demonstrate (1) the existence of a specialrioity-like relationship imposing a duty on the
defendant to impart correct information to the plaintiff; (2) thainf@mation was incorrect;
and (3) reasonable reliance on the informatidddndarin Trading Ltd. vWildenstein944
N.E.2d 1104, 1109 (N.Y. 201{internal quotation marks omitted). “In general, a simple
commercial relationship, such as that betwebnyer and seller or franchisor and franchisee,
does not constitute the kind of special relationship necessary to suppgligamnte
misrepresentation claifn.Century Pac., Inc. v. Hilton Hotels Cor2004 WL 868211, at *8
(S.D.N.Y. Apr. 21, 2004) (citeon omitted) (internal quotation marks omittedyhere a party
holds itself out as possessing special expertise, privity may exisKifSgell v. Schaefel675
N.E.2d 450, 454 (N.Y. 1996) (“[A] fact finder should consider whether the person making the
representation held or appeared to hold unique or special expertise; whetheala speci
relationship of trust or confidence existed between the parties; and wihnetlspreaker was
aware of the use to which the information would be put and supplied it for that purpose.”).

Certification of a class on thegligent misrepresentation claisnnot warranted See infraat
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VIII.LF.2.c. The claims of defendants were arguably well founded and supported lxy par

research.

2. Breach of Express Warranty

“To state a claim for breach of express warranty, a plaintiff must alledgleg Existence
of a material statement amounting to a warranty, (2) the buyer’s relianbes ovatranty as a
basis for the contract with the immediate seller, (3) breach evdh@nty, and (4) injury to the
buyer caused by the breacHri re Scotts304 F.R.D. at 410 (internal quotation marks omitted).
Certification of a class on the breach of express warranty claim is not veaentticularly

since there is a standing efffof a full refund See infraat VIII.F.2.c.

3. Unjust Enrichment

“Under New York law, a plaintiff seeking damages for a claim of unjust enenhmust
establish three elements: “(1) that the defendant benefitted; (2) at thefffdanrpense; and (3)
that equity and good conscience require restitutiddigizip.com, Inc. v. Verizon Servs. Cqrp.
139 F. Supp. 3d 670, 682 (S.D.N.Y. 2015) (internal quotation marks omiti&d)urfjust
enrichment claim is not available where it simply duplicates, or replacesyvantional contract
or tort claim.” Corsello v. Verizon New York, In€@67 N.E.2d 1177, 1185 (N.Y. 2012).

Certification of a class on the unjust enrichment clainotsvarranted See infraat VIIIL.F.2.c.

VIIl. Class Certification in Kurtz and Belfiore

Belfiore seeks to certify the following class: “All persons and entities purchased
Charmin Freshmates the State of New York between May 23, 2011 and the present.” Letter,

14-CV-4090, Feb. 6, 2017, ECF No. 242.
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Kurtz seeks to certify the following three classes: (1) “All persons aniieentiho
purchased KimberiClark Flushable Products in the State of New York between February 21,
2008 and the present.”; (2) “All persons and entities who purchased Kirkland Signature
Flushable Wipes in the State of New York between July 1, 2011 and the present.”; and (3) “Al
persons and entities who purchased Kirb@lark Flushable Products from February 21, 2008
and the present or Kirkland Signature Flushable Wipes from July 1, 2011 to the preséietr, L
14-CV-1142, Feb. 6, 2017, ECF No. 282he court defines “KimberkClark Flushable Wipes”
as flushable moist wipe products sold under Kimberly-Clark’s Cottonelle,, Stajgies, Pull-
Ups, U by Kotex, and Poise brandsee id. Compl., 14€V-1142, Feb. 21, 2014, ECF No. 1 at
1 2. This definition excludes flushable products manufactured by KimG&hk-thatwere
never sold in the United StateSeeKimberly-Clark Mem. in Supp. of Mot. tBenyClass Cert.,
14-CV-1142, Feb, 27, 2015, ECF No. 85 at 4 n. 2 (two lines of products listed in plaintiff's
complaint—Scottex and Andrex-were never sold in the Unitedg®&s). The court may later
amend the definition furthef needed. Fed. R. Civ. P. 23(c)(1)(C).

Kurtz’s third proposed class, the nationwide class, is denied on adequacy of
representation groundSeeKurtz, 2017 WL 751231 (E.D.N.Y. Feb. 27, 2017).

“[T]he class action is one way of equalizing the power of enfeebled individualsend t
powerful entities they confront.” Essdyptes on Uniformity and Individuality in Mass
Litigation, 64 DePaul L. Rev. 251, 256 (2015). “The policy at the very cdifeedteral Rule of
Civil Procedure 23] . . . is to overcome the problem that small recoveries do not phevide
incentive for any individual to bring a solo action prosecuting his or her rightsasé attion

solves this problem by aggregating the relatively paltry potential recovwetitesomething worth
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someone’s (usually an attorney’s) laboAmchem Prods., Inc. v. Winds&21 U.S. 591, 617
(1997) (quotingViace v. Van Ru Credit Corpl09 F.3d 338, 344 (7th Cir. 1997)).

“Rule 23 class actions adesigned to promote efficiency and economy of litigation . . .
without sacrificing procedural fairnessAckerman v. Coc&ola Ca & Energy Brands, Ing.
2013 WL 7044866, at *6 (E.D.N.Y. July 18, 2013) (report and recommendation) (eniogg
others, Anchem 521 U.S. at 614). “[B]y pooling . . . resources, plaintiffs . . . [may also] retain]]
more qualified lawyers.” Christine P. Bartholomé®gdefining Prey and Predatd0 Brook.

L. Rev. 743, 785 (2015) (citation omitted).

“At times, legislatures andourts have expanded the availability of class actions . . . . In
the last decade, by contrast, we have seen a movement toward contracting thiétg\adilab
class actions."Notes on Uniformity and Individuality in Mass Litigatj@% DePaul L. Rev. at
270-71 (2015).Theusefulness of the class action mechanism to consumers in somes cases
seldom denied by opponents of consumer class actions; they purport to prevehewhat
characterize a&abuse.

A consensus exists that at least some consumer protection claipastenaarlywell-
suited to class certificatiorSee Ebin297 F.R.D. at 567; Essaljhe Role of Judges in a
Government of, by, and for the People: Notes for the Fifty-Eighth Cardozo Le&@utardozo
L. Rev. 1, 177 (2008class actions are “essential” for “large groups of people who need to
consolidate their power in the courts in order to protect their rights, as wellths fadustry,
which needs to stop almost endless resource-sapping suits.)espaetted commentators
contend that[jJudicial treatment” of class actions involving mislabeling of consumedpcts

“Iis ‘inconsistent’ at best.” Victor E. Schwartz & Cary Silverm@he Rise of “Empty Suit”
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Litigation. Where Should Tort Law Draw the Lin@&® Brook. L. Rev. 599, 657 (2015)
(discussing class actions involvinkgeged mislabeling of food as atural”).

There is general agreement thatirts are required to conduct a “rigorous analysis” of
each prong of Rule 23Ackerman 2013 WL 7044866, at *6 (citatioomitted);Jacob v. Duane
Reade, InG.602 F. App’x 3, 5 (2d Cir. 2015) (summary order) (citivg-Mart Stores, Inc. v.
Dukes 131 S. Ct. 2541, 2551 (2011)). “[E]vidence, by affidavits, documents, or testimony”
must be gathered\ckerman 2013 WL 7044866, at *6 (citation omitted), and “factual disputes
relevant to each Rule 23 requirement” must be resolyadoh 602 F. App’xat 6 (citations
omitted).

While it “may be necessary for the court to probe behind the pleadings beforgy¢omin
rest on the certification questiorComcast Corp. v. Behrentl33 S. Ct. 1426, 1432 (2013)
(citation omitted), this igot a“free-ranging merits inquir[y]. Amgen I. v. Conn. Ret. Plans &
Trust Funds133 S. Ct. 1184, 1194-95 (2013). “Merits questions may be considered . . . only to
the extent . . . they are relevant to determining whether the Rule 23 prerequisstassor
certification are satisfied.1d. Theoverarching purpose is “not to adjudicate the case . . . [but]
to select the method best suited to adjudication of the controversy fairly ameh&ific’ In re
Air Cargo Shipping Servs. Antitrust Litj@2014 WL 7882100, at *29 (E.D.N.Y. Oct. 15, 2014)
(citation omitted)report and recommendation adopted In re Air Cargo Shipping Servs.
Antitrust Litig., 2015 WL 5093503, at *1 (E.D.N.Y. July 10, 2015).

Rule 23 shouldtill be construedliberal[y] rather than restrictive[ly.]’Gortat v. Capala
Bros, 257 F.R.D. 353, 361 (E.D.N.Y. 2009) (citidMarisol A. v. Giulianj 126 F.3d 372, 377
(2d Cir. 1997)) (emphasis added)he “general preference” of the Court of Appeals for the

Second Circuit isgrantingrather than denying class certificatiorld. (emphasis added).
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Nevertheless‘a district court is afforded broad discretion in determining whethertamac
should be certified.”"Haynes v. Planet Automall, In276 F.R.D. 65, 73 (E.D.N.Y. 2011)
(citations omitted)accord Parker v. Time Warner En’t Co., L.P, 331 F.3d 13, 28 (2d Cir.
2003); 7AA Charles A. Wright, Arthur R. Miller et akederal Practice and Procedu&1785
(3d ed. 2015)The court may “revisifa grant of] certification throughout the legal proceedings
before the court."Rikos v. Procter & Gamble C0799 F.3d 497, 520 (6th Cir. 2015) (citation
omitted) (emphasis omitted).

The party seeking class certification “bears the burden of establishengieponderance
of the evidence that each of Rule 23’s requiremieasbeen met.”Myers v. Hertz Corp 624
F.3d 537, 547 (2d Cir. 201Q)gvitt v. J.P. Morgan Sec., In@.10 F.3d 454, 465 (2d Cir. 2013)
(same). The pleading burden is the same regardless of whether the courtgansidgon to
certify or a motion to deny certificatiorbee, e.g.Spagnola v. Chubb Cor®64 F.R.D. 76, 92
(S.D.N.Y. 2010).

“Federal Rule of Civil Procedure 23(a) permits a case to be litigated as a class actio
onlyif: (1) the class is soumeroughat joinder of all members is impracticable; (2) there are
guestions of law or faciommorto the class; (3) the claims or defenses of the representative
parties ardypical of the claims or defenses of the class; and (4)agpheesentative partiesill
fairly and adequately protect the interests of the cldshiisonv. Nextel Commc'ns IncZ80
F.3d 128, 137 (2d Cir. 201¢mphasis added)

A. Rule 23(a)(1): Numerosity

Rule 23(a)(1) provides: “One or more members of a class may sue or be sued as
representative parties on behalf of all members only if . . . the class is so nuthatqgoisider of

all members is impracticable[.]” Fed. R. CR.23(a)(1).
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“[NJumerosity is presumed at a level of 40 members{Cdnsol. Rail Corp. v. Town of
Hyde Park 47 F.3d 473, 483 (2d Cir. 1995) (citing 1 Herbert B. Newberg & Alba Conte,
Newberg on Class Actions 8 3.05 (2d ed. 198§ e.g.Rodriguez v. It's Just Lunch, Int800
F.R.D. 125, 132 (S.D.N.Y. 2014) (finding plaintiff “greatly exceeded [the requiremard§ s
more than ten thousand individuals purchased defendants’ services annually duryepeath
the proposed class period'lainiff must present either evidence of the number or a
“reasonable estimate Kalkstein v. Collecto, Inc304 F.R.D. 114, 119 (E.D.N.Y. 2015)
(citations omitted).

Here, numerosity is present for each proposed class. The number of individual purchases
of Freshmates in New York exceeds forty and is likely to be over one mified_ester L.
Levy Decl, 14-CV-4090, Feb. 27, 2014, ECF No. 62-2 at { 2 (outlining number of purchasers);
Belfiore Class Cert. Hr'g Trat11:9-12:5 (plaintiff estimating approximately 1.9 million units
sold during the class period); 45:24-46d&fendant challenging data but conceding “it can
approximate...1.9 million”); 16:21-24 (court noting that numerosity is not a hurdle in the
Belfioreaction) Costco has sol@nsof thousands of units of Kirkland Signature Flushable
Wipes annually in New York. Costco Resp. to Interrog.C141142, Feb. 27, 2015, ECF No.
89-12 at 2-3. Data from Costco demonstrates that from June 2011 to December 2014, tens of
thousands of units of one brand of Kimberly-Clark flushable products (Cottonelle) werg sold b
one retailer (Costco) in their New York storédeeMartin Decl. | at § 21,i§. 6 (87,969
households purchased Cottonelle moist flushable wipes from New York Costco stordarieom
15, 2011 to December 29, 2014). #ik classeare so numerous that joinder of all members is

impracticable.
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B. Rule 23(a)(2): Commonality

Rule 23(a)(2) requires that plaintiff establish thaetthare questions of law or fact
common to the class.” Fed. R. Civ. P. 23(a)(2).

Not “all questions of law or fact raised” need be “commowalMart Stores, Inc. v.
Dukes 131 S. Ct. 2541, 2562 (2011) (Ginsburg, J., dissenting) (emphasis addeg)1(citin
Herbert B. Newberg & Alba Conte, Newberg on Class Actions 8§ 3.10 (3d ed. 1992)). “[E]Jven a
single common question will do.ld. at 2556 (quoting Richard A. Nagareddie Preexistence
Principle and the Structure of the Class Acti@83 Colum. L. Rev. 149, 176 n. 110 (2003pe,
e.g, id. at 2551 (Commonality requires the plaintiff demonstrate that the class members
‘have suffered theame injury’”) (citation omitted)in re Agent Orange Prod. Liab. Litig. MDL
No. 381 818 F.2d 145, 166-67 (2d Cir. 1987) (commonality requirement satisfied where class
members shared common defen8e)lfiore, 94 F. Supp. 3d at 447 (“One common motivation
and one common injury, payment of a premium price, are sufficient.”).

The plaintiffs must demonstrate thatith@aims “depend upon a common contention . . .
of such a nature that [it] is capable of classwide resoktimhich means that the determination
of its truth or falsity will resolve an issue that is central to the validity of eaglobiie claims
in one stroke.”Dukes 131 S. Ct. at 2551. The common contention must generate “common
answersapt to drive the resolution of the litigationld. (citing Richard A. Nagared&lass
Certification in the Age of Aggregate Pro8# N.Y.U. L. Rev. 97, 132 (2009)) (emphasis in
original). Commonality is “the glue holding class members’ claims togettaniquez v.

Cherry Hill Mkt. Corp, 993 F. Supp. 2d 229, 236 (E.D.N.Y. 20i&jonsideration denieqJune

25, 2014) (citation omitted).
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In re Scotts EZ Seed Liti804 F.R.D. 397 (S.D.N.Y. 2015), a consuniasg action
brought under New York General Business Law 8§ 349, is instructive. Plainti$isnpee the
following contention: defendant’s claim that their grass is “50% thicker” thanproduced by
“ordinary seed” is‘false and/or misleading.ld. at 403-05. Because thednhswerto this
guestion [wa]s common to all class members, and [wa]s apt to drive the resolutiaj of th[
litigation,” plaintiffs fulfilled the commonality requirementd. (emphasisadded) €ollecting
cases).

Courts have found that, despite differing “individual circumstances of clasbens,”
commonality exists where “injuries derive from a amntcourse of conduct by a single
system.” Ebin, 297 F.R.D. at 565 (citinilarisol A, 126 F.3d at 377). For example Hhin v.
Kangadis Food Ing.plaintiffs brought a putative consumer class action alleging violations of
numerous state laws, includibigw York General Business Law 8§ 349, for the mislabeling of
pomace as “100% Pure Olive Qillt. at 564. Defendants attempted to defeat commonality by
arguing that different states had varying standards to distinguish betaeacgand olive oil
and, therefore, the plaintiffs from different states lacked commonédityat 565. Buthe court
rejected the argument, relying on defendant’s single system of frauddlesttising as the
common threadld. at 555-66.

“Typically . . . where the consumer protection statute at issue supplies anvebijest)
such claims are considered ‘ideal for class certification’ because they almouh to adopt
classwide presumptions of reliance and do not require an investigation into ‘clabgrsie
individual interaction with the product.’Ackerman2013 WL 7044866, at *10 (quotirigit v.

B SH Home Appliances Cor2012 WL 6699247, at *12 (C.D. Cal. Dec. 20, 201R)ernal

guotation marks omitted). ckermanthe defendant argued that variations in consumer
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expectations and labels precluded finding that the proposed class met tleg&8(@nality
requirement.ld. at *8-9. The court rejected suetnguments, holding that “any putative class
member in this case would have the same, central claim: that the name ‘vitamimasater
misleading and deceptiveld. at *10. Because “whether or not the product name was
misleading or deceptive to a reasonable consumer is a single question of veas,*mot
necessary for all of the plaintiffs to have had a ‘uniform’ experience wstfect to the product.”
Id.

Defendants argue, relying ¢tughes v. The Ester C Compaf{7 F.R.D. 333
(E.D.N.Y. 2016), that the term “flushable” is too amorphous and idiosyncratic to be the subject
of one common definitionin Hughes the court found that Mr. Weir could not “isolate the
premium attributable” to the representation “The Better Vitamin C” becauségthistnot an
objective term that carries a single definition or refers to a specific prezhtaté.” Id. at 355.
Becausé€'bettet on its own lacked meaning, the court looked at the term “in the context in
whichit appear[ed].”ld. The term “appeared alongside various rotating representations,” and
“The Better Vitamin C’ conceivably encapsulate[adme, if not all, of these terms, such that
any damaged methodology failing to isolate ‘The Better Vitamin C’ frorsetio¢gher
representations result[edll an overvaluing of the price premium attributable to the alleged
misrepresentation.ld. at 355-56.

The concerns aheHughesCourt about the term “The Better Vitamin @b not apply to
the alleged misrepresentatianghe instant actionsThe primaryissuein Hugheswas that the
word “better’—more akin to puffery than a promise about a product characteristis-sen
amorphoughatplaintiff's expertcould notdisentangle thenpactof theword “better” from

other non-misleading representations which could have been seen as substamtittaiword.
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That is not a problem in the instant cas€ke flushabiliy representation is sufficiently
distinctive that it can be isolated from other representations made on theSabehfraPars
VILA; VIILF.2.a.

Here, commonality is satisfied. The proposed classes present common queskimgs se
common answers:

(1) What do defendants’ “flushable” representations mean to a reasonable eshsum
(2) Do defendants’ products currently satisfy that meaning?

(3) Did previous iterations of defendants’ products satisfy that meaning?

(4) Are defendants’ “flushableepresentations materially misleading?

(5) Did class members pay an unsupported premium as a result of the “flushable”
representation?

(6) Was that premium-te the extent that it can be reasonably ascertainetatively
uniform?

The defendants argue thanmmonality has not been established in this case because
payment of a price premium “depends on the purchaser’s individual experience with thé produc
after purchase.’SeeProcter & GambldReply in Supp. of Mot. to Deny Class Cert.,@¥-4090,

Apr. 30, 2015, ECF No. 88Frocter & Gambldreply”) at 6 (emphasis addedee alsaCostco
Replyat 7 (“[T]here is nanjury unless something went wrong when they flushed it.”) (emphasis
in original); KimberlyClark Opp. at 13 (“Consumers who purchased flushable wipes that
effectivelyflushed through their toilets and plumbing . . . received the benefit of any purported
‘premium’ they paid for the flushability of the wipes, and therefore sufferedommeadc

injury.”).

But “that is notthe right way to think about ‘injury’ in the falsedvertising context.”

Rikos 799 F.3d at 50{collecting cases). Liability und&tew York General Business Law 88
349-350 does not depend on whether class members relied upon the representation when they
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purchased the flushable wipes, nor does it depend on whether the product met their, personal
subjective expectationsSee, e.gPelman ex rel. Pelman v. McDonald’s Cqrg96 F.3d 508,

511 (2d Cir. 2005) (“a private action brought under 8§ 349 does not require proof of actual
reliance”). Rather, the “injury is the purchase pricébin v. Kangadis Food Inc2013 WL
6504547, at *5 (S.D.N.Y. Dec. 11, 2018ge also Orlander v. Staples, In802 F.3d 289, 302

(2d Cir. 2015) (collectingases where “the issue of ‘price premium’ was relevant because it
showed that plaintiffs paid more than they would have for the good but for the deceptive
practices of the defendas¢llers”). The fact that some “consumers were satisfied with the
productis irrelevant.” Rikos 799 F.3d at 507. “It is not necessary for all of the plaintiffs to have
had a ‘uniform’ experience with respect to the produgickerman 2013 WL 7044866, at *10.
The purpose oew York General Business Law § 349 is to “punish companies that sell
products using advertising that misleads the reasonable consuRiless 799 F.3d at 507
(addressing noiNew York State false advertising laws). These classes present a sufficient
number of common questions requiring commaswersSeeAckerman 2013 WL 7044866, at
*10 (recommending certification of class based on common question: “whether or not the
product name [Vitaminwater] was misleading or deceptive to a reasonable eof)shai

Rossi v. Whirlpool Corp2015 WL 1932484, at *4 (E.D. Cal. Apr. 28, 2015) (finding
commonality—in putative class action brought under California consumer protection statutes and
common law— based aanswers tdhe following questions: “(1) whether Defendant labeled and
advertised the Refrigerators as Energy Star qualified; (2) whether thgeRatiors met the
standards of energy efficiency established by the Energy Star programingiBler the Energy

Star mark and advertising were material to class members’ decision to puhghase t
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Refrigerators; and (4) whether class members were damaged by purchasopey&efs that
were not Energy Star qualified”).

The instant case is distinct from cases likee Canon Camera237 F.R.D. 357
(S.D.N.Y. 2006) andPagan v. Abbot Laboratories, In@87 F.R.D. 139 (E.D.N.Y. 2012Zwo
cases defendant rely upofeeProcter & Gamble Reply at 1&imberly-Clark Opp. at 11, 14.
These casea®late toconsumer claims spawning from a manufacturer’s failure to disalose
product defect.See In re Canon @aeras 237 F.R.Dat 358;Pagan 287 F.R.D. at 141The
courts denied certification based, in part, on lack of commonality because ftaiakif not
prove the number of produdtsatwere actually defectiveSee In re Canon Camerag&37
F.R.D.at 359-60Pagan 287 F.R.D. at 148-49 Here, by contrast, the injury is the price
premium on every product sold, not the purchase of some defective products sold among many
without defect.

Defendants also argue that the plaintiffs have not met thelebdoprovewhat a
reasonable consumer understands a “flushable” representation to meanharéhigta price
premium attributable to the “flushable” representatiés.discussedhfra PartVIll. F.2.a,
plaintiffs have demonstrated that answers to those questions can be proven through common
evidence.To the extent that defendants demand more than that, their demand is premature. At
the class certification stagalaintiffs need only show théthey will be able to bring forward at
trial competent evidence” that could prove their claims “on a-eléds level. . . . All that must
beproven at this stage, is that ‘there angfact sufficiently [ common questions of law or
fact.”” Sykesv. Mel S. Hias and Assocs. LLC780 F.3d 70, 86 (2d Cir. 2015) (quotidbgkes
131 S. Ct. at 255130me emphasis added‘Anticipating proof [of liability] in the manner

suggested by plaintiffs is in keeping with demonstrating a common question ca$act ¢n th
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district court’s obligation to anticipate ‘how a trial on the merits would be cordlifcieclass
were certified.” Id. at 8687 (quotingBell Atl. Corp. v. AT&T Corp.339 F.3d 294, 302 (5th
Cir. 2003)).

For purposes of certification, each classeba single issue of fact, “flushability,” and a
single of issue of law, entitlementiew York statutory damages due to payment pfemium
price.

C. Rule 23(a)(3): Typicality

Rule 23(a)B) requires that “the claims or defenses of the representative partiggicaé
of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3) (emphasis added).

Although the analysis of typicality and commonality “tend to merge,” eatdistinct”
Morangelli v. Chemed Corp275 F.R.D. 99, 104 (E.D.N.Y. 20119nd “serve[s a] different
function[].” 5 James Wm. Moore et al., Moore’s Federal Practi@igil 8 23.23[6] (3d ed.
2015). ‘Thecommonality requiremenests the definition of the class itself,” while “the
typicality requirement focuses twowthe named plaintiff's claims compare to the claimghef
other class membersld. (emphasis added). Typicality, therefore, acts as a “guidepost[] for
determining whether under the particular circumstances maintenance of a classactio
economical and whether the named plaintiff[s’] claim and the class claims aterselated that
the interests of the class members will be fairly and adequately protected ebbence.”
Rodriguez 300 F.R.D. at 136 (citinukes 131 S. Ct. at 2551 n. s¢cord Morangellj 275
F.R.D. at 104. Typicality ensures that “class representativesiimaugcentive to prove all the
elements of the cause of action which would be presented by the individual membersasisthe c
were they initiating individualized actionslh re Veeco Instruments, Inc. Sec. Lit@35 F.R.D.

220, 238 (S.D.N.Y. 2006)r(ternal quotation marksmitted).
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This “requirement is not highly demandingJial Corp. v. News Corp314 F.R.D. 108,
113 (S.D.N.Y. 2015]citation omitted). “[Clomplete symmetry between the class
representative’s claims and those of the absent clasdbens” is not requiredin re Vitamin C
Antitrust Litig, 279 F.R.D. 90, 105 (E.D.N.Y. 2012) (citation omitted), “so long as the named
plaintiff's claims share the same essential characteristics as that of thequ@bass.Marcus
v. AXA Advisors, LLC307 F.RD. 83, 99-100 (E.D.N.Y. 2015). Courts interpret this
requiremento mean that “each class member’s claim arises fronsahee course of everdad
each class member malsasiilar legal argument$o prove the defendant’s liability."Ebin, 297
F.R.D. at 569emphasis addédciting Robidoux v. Celan©87 F.2d 931, 936 (2d Cir. 1993).
Alternatively stated, “disputed issues of law or fact” must “occupy essgritiabame degree of
centralityto the named plaintiff's claim as to that of othemnbbers of the proposed clasdri re
Scotts 304 F.R.D. at 406 (emphasis added) (cithogt Worth Emps.’ Ret. Fund v. J.P. Morgan
Chase & Ca.301 F.R.D. 116, 132 (S.D.N.Y. 2014)). “[M]ineariations in the fact patterns
underlying individual claimsare commorand not fatal Dial Corp., 314 F.R.D. at 114
(citations omitted)see, e.g., In re Indep. Energy Holding40 F.R.D. 476, 484 (S.D.N.Y. 2002)
(“While the extent of any nereliance on [plaintiffs’] part will certainly be a fact question to be
decided at trial, it is unlikely to significantly shift the focus of the litigation to #tardent of
the absent class members.”).

“[T]he existence of defenses unique to the named plaintiff may preclude class
certification only if the unique defenses ‘threaten to become the focus dighttdn.” Butto v.
Collecto Inc, 290 F.R.D. 372, 384 (E.D.N.Y. 2013) (citiGgary Plastic Packaging v. Merrill
Lynch 903 F.2d 176, 180 (2d Cir. 1990)) (finding that the unique defetiss-plaintiff failed

to follow the necessary statutory steps for recourse under the Fair Debt QolRetiices
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Act—did not overshadow the common issue: substantially similar collection lettersg/sent b
defendant which dominated the class action proceediaggisoLapin v. Goldman Sachs &
Co, 254 F.R.D. 168, 180 (S.D.N.Y. 2008) (“[E]ven if [defendant] had shown the presence of a
meritorious unique defense as to [p]laintiff, the [c]ourt finds that the litigafitm®potential
defense will not threaten to become the focus of the litigation . . . because it dgesmtie
heart of [p]laintiff's case and will not require considerable time andtatiaebut.”)(citations
omitted) (internal quotation marks omitted)

“[D]ifferencesin damages arising from a disparity in injuries among the class members”
also does not necessarily preclude class certificafi@pinoza v. 953 Assoc. L1280 F.R.D.
113, 128 (S.D.N.Y. 2011) (certifying class where injuries derived from same couwsedoict
despite differing circumstances of class membeses);also Spencer v. No Parking Today,,Inc.
2013 WL 1040052, at *19 (S.D.N.Y. Mar. 15 2013) (finding#th respect to the potential
calculation of damages“no merit to [the defense’s] argument that typicality is not
established because [the named plaintiff] may have worked more overtime houretbtret
class members”if. Bentley v. Verizon Bus. Global, LL2010 WL 1223575, at *5 (S.D.N.Y.
Mar. 31 2010) (denying class certification because plaintiff's damagesatgpical where
plaintiff did not pay the disputed charges underlying the litigation).

1. Typicality in Belfiore

In the Belfioreaction, typicality is satisfied. The named plaingifiegedlypurchased
Procter & Gamble’sflushable” wipes at a price higher than that of filushable wipes.See
supraPartlV. He explicitlydeclaredhat he bought the wipes “[b]ecause they were
flushable[,]” and proceeded to use them as direcBssupraPart IV.A Plaintiff's “and oher
class members’ claims arise out of the same course of conduct by the defendant aseldane b

the same legal theoriesEbin, 297 F.R.D. at 565.
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Procter & Gamble argues that plaintiff falls short because he has yet tor @any f
damages related tos plumbing. But the fact that the plaintiff has yet to pay for his plumbing
costs neither threatens to become the focus of the present litigation, nor tottsgitral
concern in this case—the payment of a premium piSae supr&artVIII.B. In any event, the
damages related to plumbing are peculiar to plaintiff and do not affedbtseaction case for a
premium price recovery by purchasers or statutory damages.

The defendant also contends that the named plaintiff is atypical be¢Busie:plumbing
is poorly maintained, and \&e experienced clogs prior to his use of Freshmates. Procter &
Gamble Reply at-3. These issues are not part of the class action. They will be separately
determined. Defendant misconstrues the central contention in the case: paidté&fpremium
for a product thatvasmisrepresented as flushable. The injury is the paymentioflated
price, not the clog. What happened after his purchase, as a result of the kind ofdispass
system or the condition of his pipes, is irrelevant to the class’s premium pcg. the

2. Typicality in Kurtz

In theKurtz action, typicality is satisfiedKurtz purchase&imberly-Clark and Costco
flushable wipes products at a higher price than that of non-flushable vpessupr#art 1V.
While he initially bought the wipdsecause hthought he could flush theafter use, he
continued purchaing them—and refrained from flushing themafter he no longer believed the
wipes were “flushable."SeesupraPart IV.B. The defendants argue, in essence,ttiiatmakes
Kurtz subject to a unique “voluntary payment” defense. “The voluntary payment ddizrine
recovery of payments voluntarily made with full knowledge of the fadiapler v. Costco

Wholesale Corp.249 F.R.D. 29, 38 (E.D.N.Y. 2008) (internal quotation marks omitted).
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It is unclear whether plaintiff's subjective belief that the wipes should not be flushed
constitutes “full knowledge of the factsbthat this defense appliedlewman v. RCN Telecom
Services, In¢.238 F.R.D. 57 (S.D.N.Y. 2006), a case cited by Costco, is inappositewiman
the plaintiff sought to represent a putative class who paid “an extra $25.00 perfchnarg
premium high speed internet service” but did not receive the promised spebeats/8. The
plaintiff was subject to the voluntary payment doctrine because he “perform[edgrnet
speed testsihich revealed his internet speeds were slower than proarsdencontinued to
pay the premium without disputéd. Kurtzby contast did not perform any objective test to
confirm his subjective belief that the wipes were not flushableereis alsono evidence that
Kurtz’s purchases were everade with “full knowledge” thahe was paying a premium prita
the “flushable” representation, whereas the enhanced internet spé&sdgmanvere a discrete

servicerequiring the payment of@dearlydelineated surcharge.

If the court were to construe the voluntary payment defexisemely broadlyand apply
it to any person who purchased wipes and did not fhesm typicality wouldstill not be
defeated. According to defendants, many consumleopurchased wipes did not flush them.
SeeUgone Decl. | af] 29(citing surveys indicating that a substantial portion of consumers do
not flush flushable wipes)Where a defense applicable to a class representative may also be
widely applicableéo members of the class, the preseotsuch a defense is not atypic&8ee In
re Scotts304 F.R.D. at 406 (“[I]t is not entirely clear [the voluntary payment] defenséavill
atypical. It is likely nany class members purchased EZ Seed twiteipjer, 249 F.R.D. at 39
(“[1t is not entirely clear that the voluntary paymeluctrine will be an atypical defense. In
fact, Costco suggests in its motion papers that the voluntary payment doctrine amagdiee

for many members of the proposed class”).
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Kimberly-Clark and Costco also argue that Kurtz is atypical becdtitbe individual
circumstancesontributing tohis clogs, including poorly maintained plumbintpe flushing of
non-flushable wipes, arttieflushing of bothKimberly-Clark and Costco wipesSeeKimberly-
Clark Opp. at 17-187ostco Mem. in Supp. of Mot. to Deny Class Cert.CM-1142, Feb. 27,
2015, ECF No. 88 at 44-46. These arguments fundamentally misunderstand the nature of
plaintiff's classclaims, which concern the payment of an inflated price, regardless of what

happened when the purchaser actually uses the product.

Even &sumimg there are defenses unique to Kurtz, this fact alone does not disqualify him
from serving as a class representative. Any such defenses would not “thodadéeome the
focus of the litigation such that [tmamed plaintifflcould not act in the best interest of the
absent class memberdri re Cablevision Consumer Litig014 WL 1330546, at *9 (E.D.N.Y.
Mar. 31, 2014)internal quotation marks omittedjee also In re Scoft804 F.R.D. at 406
(same)Dupler, 249 F.R.D. at 39 (same). His claims “are based on the same legal theory as the
Proposed Class and arise from the same course of conduct or prabtipéet, 249 F.R.D. at
39. Haintiff's claims will succeed or fail based on proof of a “unitary course of conduct” by the
defendants: misrepresenting a material characteristic of its product anohglahigher price
for that product because of th@taracteristic Kurtz will not be “preoccupied with defenses
unique to [him].” Gary Plastic Packaigmg Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc.
903 F.2d 176, 180 (2d Cir. 1990).ll Aonsumes whopaida premium price for a mislabeled
product are economically injured in the same way without regard to the motivations Iehind t

purchases

If reliance were an element of the claim it would be appropriate to plumb thes dégh

members’ minds to determine why they made their purchases and if the misrgi@se
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influenced those decision§ee, e.gSergeants Benevolent Ass'n Health & Welfare Fund v.
Sanofi-Aventis U.S. LLB06 F.3d 71, 87 (2d Cir. 2015) (reliance is typically a “necessary step
in the causal chain linking the defendant’s alleged misrepresentation toittigfglanjury: if

the person who was allegedly deceived by the misrepresentation . . . would have acted in the
same way regardless of the misrepresentation, then the misrepresentatmrbeaa buter,

much less proximate, cause of the plaintiffs’ injuryAgkerman v. Price Waterhoystb2

A.D.2d 179, 197 (N.Y. App. Div. 1998) (“Reliance provides the requisite causal connection
between the defendant’s misrepresentation and the plaintiff's injusgeenerallySeldon v.
Home Loan Services, In6G47 F. Supp. 2d 451, 470 (E.D. Pa. 2009) (to pjasti#iable

reliance, a plaintiff must allege thédte justifiably bought the product in the first place . . .
becausef the. . . misrepresentation or deceptive conduct.”) (emphasis added) (internal
guotation marks omitted). élance howeverjs not an element of [aintiff’'s claims under the

New York General Business Lavwkoch 967 N.E.2d at 676 (“To the extent that the Appellate
Division order imposed a reliance requirement on General Business Law 88 349 andn3§0 cla

it was error. Justifiable reliance by the plaintiff is not an element of the s{atigomn.”).

Finally, Kurtz’s claim is typical of the class he seeks to representhhweidid not buy
every flushable product at issue in the KimbeZlgrk class. KimberhClark sellswipes with
the same formulationnder several different brands. Most of the products contain the word
“flushable” in ther titles. Kurtz Mem. in Supp. of Class Cert.., BV¥-1142, Feb. 27, 2015, ECF
No. 81 at 4-5Kimberly-Clark Opp.at3. Defendant does not contédsatevery product at
issue—even the ones without the word “flushable” in their titles—contamezpresentation that
they were “flushable” at all relevant times. Nor does Kimb@&ilgrk claim that any differences

in the labels or packagesuld “cause prospective consumers to understand the representations
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differently.” Werdebaugh v. Blue Diamond Growe2§14 WL 2191901, at *14 (N.D. Cal. May
23, 2014)class decertified on other groundg 2014 WL 7148923 (N.D. Cal. Dec. 15, 2014).
Named [aintiff's claimsneed not be identical ach class member’s claimsite typical; the

fact that all the representations on Kimbetliark's products are substantially similar is
sufficient. See idat *17;Chavez v. Blue Sky Natural Beverage, @68 F.R.D. 365, 378 (N.D.
Cal. 2010)plaintiff's claims are typical of the class where the allegedly false statenas
“worded in several variations” but all products “bore substantially the sasrepresentation;’)
Passafiume v. NRA Group, LLZ74 F.R.D. 424, 429 (E.D.N.Y. 2010) (finding typicality where
“all the alleged class members’ claims arose out of identicallmstantially similarvoicemails”)

(emphasis added)

D. Rule 23(a)(4): Adequacy of Representation

Rule 23(a)(4) requires thath# representative parties will fairly and adequately protect
the interests of the class.” Fed. R. Civ. P. 23(a)(4).

This requirement is rooted in due process concesee. In re LILCO Sec. Litigl11
F.R.D. 663, 672 (E.D.N.Y. 1986) (“The Court’s obligation to examine a proposed class
representative’s adequacy is even more significant in light of the considlutiefect that
attaches to the choice of an inadequate class representative.”). “As a thresteldanctdss
representative is not” deem#ddequate’ unless it is a member of the class it purports to
represent.”In re Vitamin C Antitrust Litig 279 F.R.D. at 100.

Once the threshold showing is made, a thra-test must be met. First, plaintiff must
“demonstrate that class counsel is qualified, experiencefand]generally able to conduct the
litigation,” id. (citation omitted), and that no conflicts exist that “might impair its

representation.”Seijas v. Rep. of Argentind@06 F.3d 53, 57 (2d Cir. 2010) (citation omitted).
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Secoml, “the named plaintiff must show that there is no conflict of interest between tleel nam
plaintiffs and other members of the plaintiff clas&d! (citations omitted).Third, “a named
plaintiff must exhibit enough integrity and credibility to convinkee ¢ourtthat the named
plaintiff will diligently perform its fiduciary duties to the classld. (citations omitted)see, e.g.
In re Literary Works in Elec. Databases Copyright Lit§p4 F.3d 242, 251-54 (2d Cir. 2011)
(finding plaintiffs, who held Category A, B and C claims, to be inadequate espatises for
class members who held only Category C claims because plaintiffs woulddikslye the more

lucrative Category A and B claims).

1. Adequacy inBelfiore

Procter & Gamble challenges the threshold showing, arguing that plamdtan
adequate representatibecause his claims are not typicdhe courthas already addressed this
argument.See supréart VIII.C.1 Defendant next argues that plaintiff is not an adequate
representative because he does not remember the price he paid for Freshmates CBsHi
Cert. Hr'g Tr. at 50:16L9; Procter & Gamble Opmat 6 n. 3. Runtiff testified he paid between
four and five dollars.Belfiore Dep.at 31:16-17.A requirement that consumers retain receipts
for or remember the exact amount paid for sundries in order to bring a cause of actobn woul
undermine the ability of consumers to bring small item acti@e infraPart VIII.E.

Purchasers can be easily peavin this computer-driven age.

The other prongs of the adequacy test are also satisfied. While it is nahateaounsel
(or plaintiff) is planning, or able, to finance the expensive consumer and econodgs s
necessary for effective prosecutionaofase on a premium price theory, counsel otherwise
appears qualified to represent the class; the court is aware of no confilttyest. For his part,

plaintiff has ‘demonstrated [his] commitment to pursue these claims on behalf of class member
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by. .. sitting for lengthy depositionsEbin, 297 F.R.D. at 566 (finding adequacy where
plaintiffs sat for “lengthy depositions,” responded to written discovery résjuaasd testified that
he was “committed” to the case); Belfiore Depl@4:8. He has appeared in coidtat 104:8

9, and he understands he will “probably have to go to court” adfhimt 102:1415. He read
the complaint before it was filedd. at 21:3-6. Adequacig satisfied.

2. Adequacy inKurtz

Defendants Costco and KimbelGfark attack the threshold showing by arguthgt
Kurtz is not an adequate representative because his claims are atypical. Theezmlyt al

addressed this argumer8ee suprdart VIII.C.2

Defendants do not contest the first prong, that class cosregelified, experienced, and
conflict-free. Counsel’s attempt to represent dgdw York and New Jersey clasgasough
one class representative may have caused a conflict, but the cows$diasd that conflict by
severing andransferringthe New Jersey claimsSee Kurtz2017 WL 751231.And, while the
court is unsure that plaintiff or counsel is willing to financedbsirableconsumer surveys, the
monetary burden of conducting such a sumagreducedoy dismissal othe national claims.
See id.

Kimberly-Clark challenges the second prong by attemptindemonstrate a potential
conflict between plaintiff and other members of the clasBefendant argues that Kurtz is
inadequately representing the clagplrsuing certification fosmallervalueclaims under ta
New York General Business Lawlated to labelingnd not pursuing certification for higher-
value claims related to damaged plumbisgeKimberly-Clark Obj. to Class Cert., 1@V-

1142, Feb. 24, 2017, ECF No. 287 at 25. According to defendant, this choice may preclude

absent class members from seeking plumbing damages due to res judicata.
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“The doctrine of res judicatiictates that ‘a final judgment on the merits of an action
precludes the parties or their privies from relitigating issues that weutdl have been raised
in that action.” Stephenson v. Dow Chemical C&73 F.3d 249, 259 (2d Cir. 2001) (quoting
Kremer v. Chem. Constr. Corp456 U.S. 461, 466 n. 6 (1982fRes judicata may prevent
absent class members from bringing related claims “if the earlier decisiqi afinal
judgment on the merits, (2) by a court of competent jurisdiction, (3) in a case invtlgiagme
parties or their privies, and (4) involving the same cause of actiamatonda—Ericsson Inc. v.
Hessen (In re Teltronics Servs., In@$2 F.2d 185, 190 (2d Cir. 1985). A court will not apply
the doctrine to absent class member®ihd so would violate due procesStephensqr273

F.3d at 260.

The primary cas&imberly-Clark relies upon i$Small v. Lorillard Tobacco Cp720
N.E.2d 892 (N.Y. 1999) In Small the plaintiffs artificially limited their claims to losses
incurredfrom purchasing cigarettegter 1980 to ensure that the action would be a “negative
value” suit. Id. at896-97. The relatively meager sum that was sought paled in comparison to the
“substantial claims for personal injury and emotional distress baseidatime addiction” that
absent class membarsy have been precluded from filiiga class was certifiedld. at 897.
Based orthesefacts,the New York Court of Appeals held that thppellate Divisiondid not
abuse its discretion or commit an error of law when it held that the named represevaald

not fairly and adequately protect the interests of the absent class meidbers.

In the instant case, Kurtz’s interests are sufficiently alignedtivéhnterestef absent
class membersothat he is an adequate representative. No culling of claims was necessary to
make this litigation a negative value su#tven the mostnusual plumbingxpensesequired

for clearing blockages are not likely to be more than a few thousand d&@sdgone Decl. |
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at 61(plumbing expenses reportbg New Yorkerdo Kimberly-Clark ranged from $150 to
$2,436). Thissum that is unlikely tgpur individualitigation on its own. Cf. Bryan v. Amrep
Corp., 429 F. Supp. 313, 318 (S.D.N.Y. 197a)guingpotential claims ranging from $3000 to
$6000 “are not manifestly a sum substantial enough to make individual litigatioblégasi
(internal quotation marks omitted}jark v. Bally's Park Place, Inc298 F.R.D. 188, 202

(D.N.J. 2014) (certifying a class where the “individual claims arediatively small amounts-

on average, likely not exceeding a few thousand dollars-eanaking it highly unlikely” that

any individual class member would litigate his claims individuaigg also Mayo v. UBS Real
Estate Sec., Inc2011 WL 1136438, at *7 (W.D. Mo. Mar. 25, 2011) (“An individual claim that
is potentially worth thousands of dollars is likely to be a ‘negative value’ case weghb
against large [ampanies] with almost unlimited resources to litigateCompared to the
statutory damages Kurtz is seeking, any difference in damages @l tmenimis especially

given that many class members made npanghases. These are not caghere the “class
representatives had left aside the far stronger claims for monetary daamaiggought to have
the weaker claims certified, for dubious strategic purposésléman v. Gen. Motors
Acceptance Corp220 F.R.D. 64, 82 (M.D. Tenn. 2004) (reviewing cases where courts found

adequacy of representation problems due to spkiting).

In any event, damages to plumbing in individual cases is not part of the class action.
Price differential to all, ngbhysical harm to the plumbing of sonethe class action issue.
Moreover, #sent class members will not be bound by res judaiagant due process
Stephensgr273 F.3d at 260. Pursuant to Federal Rule of Civil Procedure 23(c)(@0(Bk

and the right to opt out will be provided to the class prior to a judgnSsdi-ed. R. Civ. P.
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23()(2)(B). Any class membeawrho determines that Kurtz is not adequately representing his or

her interest will have the opportunity to opt out and pursue his or her own claim.

Costcq focusing on the third prong, argues that inconsistencies in some of Kurtz's sworn
statements and his failure to preserve evidence render him inadequate. Costto $1gmp. of
Mot. to Deny Class Cert., 18V-1142, Feb. 27, 2015, ECF No. 88 at Most of the issues
Codco raisegertain to plaintiff's plumbing and clogs, which are notlihsisof theclass
litigation. Costco notes that plaintiff failed to preserve most of his receipts, evefilaftehis
complaint, but such an oversight does not sufficientlyugnhis “integrity and credibility so
that the court is convincedhat the named plaintiff” will not “diligently perform its fiduciary

duties to the class.In re Vitamin C 279 F.R.D. at 100.

Plaintiff has shown that he is committed to this case. H@satlengtly deposition,
attended a court hearingviewed the complaint, andsponded to discovery requesgee
Kurtz Mem. in Supp. of Class Cert., V-1142, Feb. 27, 2015, ECF No. 81 at 18-19.

Adequacy is satisfied.

E. Implied Requirement of Ascertainability

The Court of Appeals for the “Second Circuit has recognized a fifth pre-conditaass
certification: the implied requirement of ascertainabilitin’re Scotts304 F.R.D. at 407
(citation omitted)see Brecher v. Rep. of Argentil8®6 F.3d 22, 24-25 (2d Cir. 2015)
(discussing ascertainability). For a class to be ascertaimatiie Second Circyithe class
definition must, first, be based on “objective criteria” and, second, be “administratiashplie’
suchthatclass membersan be identifiedvithout conducting a “mini-hearing on the merits of

each case.’Charron v. Pinnacle Group N.Y. L.L,269 F.R.D. 221, 229 (S.D.N.Y. 2010)
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(citation omitted) (injunctive class ascertainable where defined as tenantaparament that
was rertregulated and owned directly or indirectly by the defendant landlord as oftéhefda
the court’s opinion)see also BrecheB06 F.3d at 2§damageglass defined only as beneficial
owners of a bond series insufficiently definite to identify the class obpsmsho would be
bound). This standard “is not demanding and is designed only to prevent the certification of a
class whose membership is trihgeterminable.”Ebin, 297 F.R.D. at 567 (internal quotation
marks omitted) In fact, “[c]lass members need not be ascertained prior to certificatiotmebut
exact membership of the class must be ascertainable at some point in thércessdlethyl
Tertiary Butyl Ether (“MTBE”) Prod. Liability Litig, 209 F.R.D. 323, 337 (S.D.N.Y. 2002)
(internal quotation marks omittg¢class ascertainable where the proposed class definition was
owners of wells containing MTBE located in a class state).

Costco argasthe class is not ascertainable because a “maif would have to be held
for each class member to determine if they are part of the class based on thermurchasi
motivations and experiences of those who bought Kirkland Signature Flushable Wipstso
Mem. in Supp. of Motto Deny Class Cert., 1@V-1142, Feb. 27, 2015, ECF No. 88 at 50.
Those factual determinations are not necessary to ascertain if someone is amilbss Bee
supraPart VIII.B. Ascertainabilityof class membership can be readily determined by a claims
filing procedure provided under court directions.

Procter & Gambland KimberlyClark maintairthat the class is not ascertainable
because consumers did not retain receiptecter & Gambl®©pp. at21-22; Kimberly-Clark
Mem. in Supp. of Mot. t®enyClass Cert., 14£V-1142, Feb, 27, 2015, ECF No. 85 at 32-33.
“District judges inth[e SouthernDistrict [of New York],” and elsewhere, “have expressed

conflicting views on whether putative classes are ascertainable when esssumunlikely to
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retain receipts or other records of purchase” or whether additional recordguared. In re
Scotts 304 F.R.D. at 407 (cgparing casesMosely v. Vitalize Labs, LLQ015 WL 5022635,

at *5 (E.D.N.Y. Aug. 24, 2015) (denying summary judgment in consumer class actiaan“aher
reasonable juror could conclude that [plaintiff] purchased [the product in question] . te despi
his lack of physical proof of purcha%e.cf. Carrerav. BayerCorp., 727 F.3d 300, 305-12 (3d
Cir. 2013) (adopting heightened ascertainability requirement and holding thavissfio\a
prospective class members do not satisfy the ascertainability requirgkhelfit)s v. Direct
Digital, LLC, 795 F.3d 654, 663-64 (7th Cir. 20X6dmparing casesjsuido v. L’'Oreal, USA,
Inc., 2014 WL 6603730, at *17 (C.D. Cal. July 24, 2014) (comparing cases). The Second Circuit
Court of Appeals has yet to weigh in on whether “heightened” ascertapabigquired.See
Jeremy M. Creelan & Kate T. Spelmascertaining the Requirements for Ascertainability
Under FRCP23 New York Law Journal, Oct. 1, 2015, at 4.

The decision to allow “self-identification” in place of proof of purchase has soewet
turned on whether the alleged misrepresentation was on all the products sold by thentlefend
during the relevartime period Seekbin, 297 F.R.D. at 567 (finding class of olive oll
consumers ascertainable through sddfatification where allegedly false labeling wasformly
presentacross the productiult v. J.M. Smucker Ca310 F.R.D. 59, 65-66 (S.D.N.Y. 2015)
(collecting and comparing cases from in and outside the Second Circuit whesebhesed
decision to allow selidentification on continuityf representations but finding class that did not
keep records not ascertainabla)t see Weiner v. Snap@everage Corp 2010 WL 3119452,
at *13 (S.D.N.Y. Aug. 5, 2010) (finding class of purchasers of beverage not asteetarhare

plaintiffs “offer[ed] no basis to find that putative class members will havenegta receipt,
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bottle label, or any other concrete documentation of their purchases of [the pfcxhpetially
as distinct from other Snapple products).

In the instant case, the court finds that the proposeceskassascertainableTheclass
definitions “identif[y] a particular group of individuals [who were] harmed in a particular way
(defrauded by labels and marketing materials) during a specific periodisufzarareas.”

Mullins, 795 F.3dat 660-61. The products at issue all contained a flushability reptaen on
their packagethroughout the class perio&ee, e.g., In re Scot®04 F.R.D. at 407 (classes
consisting of New York and California purchasers of EZ Seed packages containinigi&an t
claim . . . “sufficiently specific to satisfy the ascertainability requiremdaspite likely lack of
receipts).

Because it isinlikely that consumers will retain receipts, plaintiff may rely on affidavits
for those without receipt.Plaintiff may also identify some consumers glactronicpurchase
records, where possible. The court takes judicial notice of the widespread op/oéistine
computers in this district, as shown in jury selectioBslfiore Class Cert. Hr'g Tr. at 10:5-11:6.
It also appearkkely that Costco has very ddtd records about consumer purchasers because
eachCostco member is assigned a unique identification number that is linked to theirsparcha
SeeMartin Decl. | atf[18-10. To require receiptavould render class actions against producers
almost imposdile to bring.” Ebin, 297 F.R.D. at 567As one scholar noted:

[R]igorous insistence on prooff-purchases counterproductive. If
one’s goal is to ensure that compensation flows to injured parties,
the most important step we can takéo relax the filter that prevents
uninjured parties from obtaining compensati®roof-of-purchase
requirements may do a good job of keeping damages from the
uninjured, but courts’ extravagant concern with compensating the

uninjured does an equally effective job of keeping damages from the
truly injured.
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Myriam Gilles,Class Dismissed: Contemporary Judicial Hostility to Small-Claims Consumer
Class Actions59 DePaul L. Rev. 305, 316 (2010) (emphasis added).

F. Rule 23(b) Factors

After satisfying the requirements of Rule 23(a), “plaintiff must show thatléms are
among [one of] three types of class actions defined in Rule 230a)dbrese v. CSC Holdings,
Inc., 2009 WL 425879, at *5 (E.D.N.Y. Feb. 19, 2009) (internal quotation marks omittklg,
plaintiffs seek class certification under both 23(b)(2) (injunctive relief\){8) (money
damages). Belfiore Mem. in Supp. of Class Cert.C¥44090, Feb. 27, 2015, ECF No. 5&t
2; Kurtz Mem. in Supp. of Class Cert., 14-CV-1142, Feb. 27, 2015, ECF No. 81 at 3.

1. Rule 23(b)(2) Injunctive Relief

Plaintiffs are requesting an injunction to enjoin defendants from selling the gaduc
issue with the “flushable” representation its packaging. They want the products to ‘&ithe
relabeled or taken off the marketPeb. 2, 2017 Hr'g Tr. at 68:10-18eeFeb. 3, 2017 Hr'g Tr.
at 29:22-25 (“I want the misrepresentations taken off the labelX)Rule 23(b)(2) class is
appropriate only whensingleinjunction or declaratory judgment would provide relieéaxh
memberof the class Ault, 310 F.R.D. at 68 (emphasis added) (quobuoges 131 S. Ct. at
2557). “It does not authorize class certification when each individual class membdrbg
entitled to adifferentinjunction or declaratory judgment against the defendddukes 131 S.
Ct. at 2557emphasis in original)

“Individualized monetary claims are inappropriate in a class certified unitker R
23(b)(2); therefore, claims for monetary relief may not be certified under Z(b)(2), at least
where . . . the monetary relief is notidentalto the injunctive or declatory relief.” Ault, 310
F.R.D.at 88 (emphasis added) (quotibgikes 131 S. Ct. at 2557%ee alsdNationwide Life Ins.

Co. v. Haddock460 F. App’x 26, 29 (2d Cir. 2012) (summary order) (tjles merely
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‘incidental’ to the requested declaratory or mgtive relief, claims for individualized monetary
damages preclude class cécation under Rule 23(b)(2)"):[M]onetary relief is considered
incidental when it ‘flows directly from liability to the class as a whole on liens forming the
basis of the injunctive or declaratory relief and does not entail complex indizieldia
determinations.”Ackerman 2013 WL 7044866, at *16 (quotiigukes 131 S. Ct. at 2560)
(recommending certification of 23(b)(2) class based on premium price injurgdarhmending
denial of 23(b)(3) price premium class).

Some courts impose “two additional hurdles that plaintiffs must clear in tordertify a
(b)(2) class.’Laumann v. Nat'l| Hockey Leagu5 F. Supp. 3d 384, 395 (S.D.N.Y. 2015).

They are the “cohesive” and “necessary” requirements.

First, plaintiffs must demonstrate that the class is “cohesivinis
requirement is similar, conceptually, to the commonality
requirement under Rule 23(a$econdplaintiffs must demonstrate
that class certification is, in the first instanceecessary.Because
the relief available under Rule 23(b)(2) is injunetivand
declaratory—rather than monetarycertification is not always
required to secure the rights in question.
Id. (emphasis added).
These additionatase lawinterpretive requirements to Rule a8 unjustifiedin light of
the detailed legislative attentionRule 23, which does not contain them. In any event, the
requirements are met here.

a. Cohesiveness

The proposed classes are sufficiently cohesive betheskefendants, through their
labeling practices, “acted or refused to act on grounds that apply genethkydass, so that
final injunctive relief or corresponding declaratory relief is appat@respecting the class as a

whole” seeFed. R. Civ. P. 23(b)(2). Any “individualized issues as to liability or remedy” do not
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“destroy” the presumption that injunctive relief is appropri@@eelLarsen v. JBC Legal Grp.,
P.C, 235 F.R.D. 191, 197 (E.D.N.Y. 2006Ee alscAckerman2013 WL 7044866, at *17 I,
as plaintiffs allege, the name ‘vitaminwater’ is misleading to a reasonablgncenshen
equitable relief in the form of an injunction would be an appropriate remedy. fiotteere
respectfully recommend that the New York &@uliforniaclasses be cgfied as 23(b)(2)
injunctive classes”)The classes are also cohediyethe same rationale justifying a finding of

predominance See infraPart VIII.F.2.a

b. Necessity

A leading Court of Appeals decision the Second Circuit decision ats “necessity”
requirement i$salvan v. Leving490 F.2d 1255 (2d Cir. 1973Rather than establishing that a
plaintiff must prove that class certification is necessary to grant the relieeks, sh&salvan
decision merely held that it was “permissible” for a court to ammification if the “class action
designation is largely a formality” because it is clear that the relief will “rihedenefit not
only of the named plaintiff but of all others sinmliasituated.” Id. at 1261-62. Courts examine

four factors tceevaluate whewgertification is not necessary:

First, notwithstanding the presumption that government officials
will abide by a court’s decision as to similarly situated individuals,
an affirmative statement from the government defendant that it will
apply any relief across the board militates against the need for class
certification. Secongdwithdrawal of the challenged action or ron
enforcement of the challenged statute militates against the need for
class certificationThird, the type of relief sought can affect whether
class certification is necessary. Courts have found that where the
relief sought is merely a declaration that a statute or policy is
unconstitutional, denial of class certification is more appropriate
than where plaintiffs seek complex, affirmative relieFourth,
courts also consider whether the claims raised by plaintiffs are likely
to become moot, making class certification necessary to prevent the
action from becoming moot.
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Casale v. Kelly257 F.R.D. 396, 406-07 (S.D.N.Y. 20@8mphasis addedgiting Blecher v.
Department of Housing Pres. & De1994 WL 144376, at *4-5 (S.D.N.Y. Apr. 19, 1994)).

These four factors are not exhaustive; practical considerations about hifieatiert (or
its lack) will impact the administration of the case matier See Daniels v. City of New York
199 F.R.D. 513, 514-15 (S.D.N.Y. 20Qhplding that a stipulation thatéfendants. . . will
apply the [cpurt's declaratory and injunctive rulings . . . to all persons similarly situated to the
named plaintiffs” “does not obviate the need for class certification” becaugeagon could
allow for greater discovery, privileged communications between class tamasabsent class
members, and more complex affirmative relief).

The court has wide discretion in consideringfthe factorsin Casale These added on
requirements by courere a gloss on the language of Rule 23, wharitains precise details on
requirements Cf. Fed. R. Civ. P. 65(d) (contents of an injunction ord@grtifying a class
action in this case would not bemére formality: The factors do not weigh in favor of finding
that certification is not necessaryhe affirmative reliethe plaintiffs are seekirgprimarily
with respect to labeling-is relatively easyo fashion and appropriate.efification of the
classes is necessary.

c. Defendants Arguments Against Certification Pursuant to Rule
23(b)(2)

The defendants have made severgliments against class certification that are specific
to certificationunder Rule 23(b)(2). They argue that that the named plaintiffs lack standing
under Atrticle IIl to pursue injunctive relief, that Kurtz lacks standing to purguedtive relief
for products he did not purchagsbat any relief plaintiffs could obtain is moot, and that plaintiffs

have not made the requisite showing that they are entitled to injunctive relief.
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(1)  Atrticle Il Standing

Defendantargue that the named plaintiffs lastanding to pursue injunctive relief for a
product they will not re-purchase. For the reasons stated in the court's memoraadonthes
on the motion to dismiss, the court finds that plaintiff has Article 11l standinghésourt
wrote:

To hold [thatplaintiff lacks Article 11l standing] would denigrate the
New York consumer protection statute, designed as a major support
of consumers who claim to have been cheated. The only way a
consumer could enjoin deceptive conduct would be if he were made
awareof the situation by suffering injury. But once the consumer
learned of the deception, he would voluntarily abstain from buying
and therefore could no longer seek an injunction.
Belfiore, 94 F. Supp. 3d at 446f. Ries v. Arizona Beverages USA |.P87 F.R.D. 523, 533
(N.D. Cal. 2012) (“[W]ere the [c]ourt to accept the suggestion that plaintiffe meeognition of

the alleged deception operates to defeat standing for an injunction, then injunaiweoald

never be available in false advertising sasewholly unrealistic result.”).

Public policy, as well as precedent, supports this rulirRj@és SeeBelfiore, 94 F. Supp.
3d at 445 (collecting cases and denying motion to dismiss, pursuant to Fed. R. Civ. P. 12(b)(1),
for lack of subject matter jurisdictiorpei Rossi v. Whirlpool Corp2015 WL 1932484, at *3
(E.D. Cal. Apr. 28, 2015) (finding that consumers who purchase product at a premium based on
advertised specifications suffer an economic injury when tlogiyot fails to meet the advertised
specifications, and therefore possess Atrticle 11l standimg)see Elkind v. Revlon Consumer
Prod. Corp, 2015 WL 2344134, at *3 (E.D.N.Y. May 14, 2015) (collecting cases and granting
motion to dismiss claims for injunctive relief because plakatifisumer, unlikely to repurchase

product, cannot allege future hariv)achlan v. Procter & Gamble Co77 F. Supp. 3d 954, 960
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(N.D. Cal. 2015) (granting motion to dismiss claifosinjunctive relief because plaintiff lacks

Article Il standing to pursue claims based on flushable wipes he will not merelyain).

Defendants also challenge plaintiffs’ standing to seek injunctive relisgdban the
decision of the Court of Appeals for the Second Circuit in the cadsieosiav. Amazon834 F.3d
220 (2d Cir. 2016)Nicosiaconcerned plaintiff's purchase of a weight loss product (called “1 Day
Diet”) containing sibutramine, a controlled substance that had been removed frorarkies, on
the website of defendant Amazon.com, Inc. Plaintiff claimed violations of the ConBuoalelct
Safety Act (“CPSA”).

Amazon stopped selling the 1 Day Diet product. As of the filing of the plaintiff's
compliant, it continued to sell other weight loss products identified by the FD&rdaining
undisclosed amounts of sibutramine.

The plaintiff moved for a preliminary injunction requesting that: (1) remedial sotiee
sent to past purchasers of products containing sibutramine; and (2) measpuésnbplace to
prevent Amazon from unwittinglgelling other products containing sibutramine. The district court
concluded that the plaintiff lacked standing to seek an injunction because he “failedddguits
that would permit the plausible inference that [he is] in danger of being wrogged aNicosiag
834 F.3d at 238.

The Court of Appeals for the Second Circuit affirmed. It found that “[p]laintiit& la
standing to pursue injunctive relief where they are unable to estabiishl @ immediate threat’
of injury.” 1d. at 239 (citatioromitted). It explained:

Although past injuries may provide a basis for standing to seek
money damages, they do not confer standing to seek injunctive relief
unless the plaintiff can demonstrate that she is likely to be harmed

again in the future in a similar way. While “enhanced risk” of future
injury may constitute injuryn-fact in certain circumstances, such
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injuries are only cognizable where the plaintiff alleges actual future
exposure to that increased risk.

Id. (citations omitted). The court concluded that the plaintiff had not establishesditzobd of
future or continuing harm, because he did not show that he was likely to be subjecteceto furth
sales of Amazon products containing sibutramine:

Nicosiadid not establish a likelihood of future continuing harm.

Even assuming his past purchase4 @fay Dietresulted in injury

and that he may continue to suffer consequences as a result, he has

not shown that he is likely to be subjected to further sales by

Amazon of products containing sibutraminrAmazon has ceased

sellingl Day Dieton its website, anNicosiahas failed to allege

that he intends to use Amazon in the future todouyproducts, let

alone food or drug products generally or weight loss products in
particular.

Id. (emphasis in oginal).

Nicosiais distinguishable from the instant litigation. It is not applicable to cases &here
defendant continues to manufacture or sell the challenged preslodsieadingly labeled
While all the defendants have slightly altered the compaositidheir products since the actions
were filed 6ee suprdPars IV.C-E), the plaintiffs contend, with substantial justification, that
“essentially the technology and the product is the same” and “[t]heystibtbreak down in a
reasonable period of time.” Feb. 2, 2017 Hr'g at 71:13-16; Feb. 3, 2017 Hr'g at 33:10-12 (“This
product is still being sold, still being labeled as flushable, it’s still premium prdeeh it
shouldn’t be.”). Consumers are still at risk of purchasing a mislabeled prddpctctive relief

is appropriate.

(2) Class Standing

Kurtz has “class standing” to pursue injunctive relief for all the KimbetariCtlushable
products, including ones he did not purchésethe same reasoiss claim is typical See supra

PartVIIl.C.2. “[l]n a putative class action, a plaintiff has class standing if he plausilelyes
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() that he personally has suffered some actual injury as a result of the puiiiyal conduct

of the defendant, and (2) that such conduct implicates the strokc®ncerns as the conduct
alleged to have caused injury to other members of the putative class by thiesamiants
NECAIBEW Health & Welfare Fund v. Goldman Sachs & @83 F.3d 145, 162 (2d Cir. 2012)
(alterations, internal quotation marksdastations omitted) Though distinct from the adequacy
of representation inquiryd. at 158 n. 9)the class standing tesverlaps that and the typicality
inquiry because the “standard is satisfied” when the representative’s fhitigatentives are
sufficiently aligned with those of the absent class membétst’ Bd. of the Policemen’'s Annuity
& Ben. Fund of the City of Chicago v. Bank of N.Y. Mellib F.3d 154, 161 (2d Cir. 2014)
seeln re ICN/Viratek Sec. Litig1996 WL 164732, at *10 (S.D.N.Y. Apr. 9, 1996) (“The
typicality and ‘fair and adequate’ representation requirements are yichesigned to ensure
that the named plaintiffs have an incentive to represent zealously the othbers®f the

class.”).

In three recent cases, the Court of Appeals for the Second Circuit has defined the
boundaries of Rule 23 standing doctrine.NEBCA the court allowed a named plaintiff to sue
loan originators for making material misrepresentationteeoffering documerstof certificates
he did not purchadeecausall of therelevantoffering documents contained “similar if not
identical statements” that were alleged to be misrepresentatidiise originators “issued,
underwrote, and sponsored every” certificate from each of the trusts athdsGé, 693 F.3d at
162. It did not matter that the misrepresentasioray have appeared in differgaiices in the
differentoffering documents because “the location of the representations has no effgotem a

purchaser’s assertion that the representation was misleadich@t 162-63.Where the
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certificates were backed by other loan originators, the alleged injadeshe potential to be

verydifferent—and could turn on very different proofld. at 163.

In DiMuro v. Clinique Labs, LLC572 Fed. App’x 27 (2d Cir. 20143ummary order)
the court held thatlaintiffs who purchasethreeof theseven products that comprised the
“Repairwear’cosmetics product line did not have class standing to assert claims on behalf of
purchasers adll sevenproducts. The claims arose from allegedly faksed misleading
marketing of theoroducts. The court noted that in contradfiIECA where the “claim&rought
by a purchaser of debt from one offering would raise a set of concerns neatigabto that of
a purchaser from another offering,” the claim®iMuro involved seven “different products”
that have “different ingredients” and made “differedwertising claims.”Id. at 29 (internal
guotation marks and citationsnitted). The named plaintffclaims would not raise the “same
set of concerns” as claims concerning the other products because “[e]nticglg emidence will
... be required to prove that the 8me advertising statements for each of the seven different

Repairwear products are false and misleadind.”

Morerecently,in Ret. Bd. of the Policemen’s Annuity & Ben. Fund of the City of Chicago
v. Bank of N.Y. Mellgrv75 F.3d 154 (2d Cir. 2014he court differentiated the case fridECA
by noting that iINNECA the “absent class members’ claims were similar to those of the named
plaintiff in all essential respects. . [T]he named plaintiff had the right incentives . .cause
the proof contemplated for all of the claims would be sufficient simillt.’at 161. In contrast,
the named plaintiff's claims iRet. Bdturned on Countrywide’s actions in relation to different
loans being held by different trusts—“whether Countrywide breached its adigainder the
governing agreements . . . require[d] examining its conduct with respect toweachith. at

162. Therewas “no way in which answering these questions for the trusts in which Plaintiffs
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invested [would] answer the same questions for the numerous trusts in which they did not
invest.” Id. Though the court thought it might pessible for the plaintiff to litigate claims in
trusts they did not invest if{t]he core question is whether a plaintiff who lzapersonal stake
in proving her own claims against the defendant has a sufficiently personal aretestake in

proving other, related claims against the defenddik.at 163.

Theclaims in thanstant casearemuch more similar to the claims NECAthan the
claims inDiMuro or Ret. Bd.Like the representation at issueNECA a materially similar
“flushable” representation was made by Kimbetiark on the labels of all their flushable
products. The same proof, not “entirely unique evidence,” will be needed to show that the
representation was false or misleading because the producsdeadialljthe same advertising
claims andhe same ingredient<Cf. Dimuro, 572 Fed. App’x at 29The plaintiff is properly
incentivized by the “same set of concerns” to prove that defendant’s conduct wtsel bam
injury also caused injury to the other class members. He has standing to pigfier rel

purchasers of all the Kimberly-Clark products atéssu

3) Mootness of Injunctive Relief

Defendants also argugjunctive reliefmay be “prudentially moot” becautiee FTC has
already provided the plaintiffgith all the reliefthey could be accorded through an injunction.
Their arguments are premised on the FTC’s deagsiomnter into a consent order with Neak
and toclose its ivestigation of Kimberly€lark. Procter & Gamble claims that the FTC’s
interpretation of “flushable” in the NieBak Final Consent Order moots Belfioreggjuestor
injunctiverelief. Kimberly-Clark and Costcasserthatthe FTC’sactions amount to a tacit
approval from the FTC for the current Kimberly-Clark and Costco prodamdisthis tacit

approval obviates any need for an injunction impacting the current versions of their @roduct
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Without conceding that their products ever violated the law, defenplardisimthat the FTC’s
actions make clear that the products now on the maskgackagedefinitely do notcontravene
law. Another way to interpret Costco’s argument is that its agreement with the FTC to

substantiate its marketing claims means that injunctive relief is moot because it hatatuglu

ceased” any past illicit conduct.

“[1]f events so overtake a lawguhat the anticipated benefits of a remedial decree no
longer justify the trouble adecidingthe case on the merits, equity may demand not decision but
dismissal. When it does, we will hold the case ‘prudentially modlihzler v. Toyota Motor
Sales U.S.A., Inc681 F.3d 1208, 1210 (10th Cir. 2012). “Prudential mootness doctrine often
makes its appearance in cases where a plaintiff starts off with a vital complainéi a

coordinate branch of government steps in to promise the relief she skkks.”

In Winzler, the court dismissed the plaintiff’'s lawsuit as prudentially moot wihere
“precise[] relief” she was seekirgnotice to all owners of certain car models about a defect and
a fund to repair the defectsaras accomplished bjoyota notifyingthe National Highway
Transportation Safety Administratiarf the defect and “set[ting] into motion the great grinding
gears of a statutorily mandated and administratively overseen nagoahllprocess.ld. at
1211. The court decided that there was “not enough value left for the courts to add” when
considering the costs of continuing the litigatmetausehe court could “offer[] not even a
sliver of additional relief for Ms. Winzler and members of the class she sesizresent.”ld.
The court noted that “[t]hings might be different . . . [i]f the party seekingf dn show that
‘there exists some cognizable danger of recurrent violation,” some cogndaaiger that the
coordinate branch will fail and she will be left without a complete rgmield. at 1211-12
(quotingUnited States v. W.T. Grant €845 U.S. 629, 633 (1953)).
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“[F]Jactual changes made by a defendant after litigation has commenced cannoarender
case moot unless it is absolutely clear the defendant cannot resume théyatiégeding
conduct.” Clear Channel Outdoor, Inc. v. City of New Y,dR4 F.3d 94, 110 (2d Cir. 2010)
(citation omitted) “The heavy burden of persuading the court that the challenged conduct
cannot reasonably be expected to start up again lies with the party assertingssd6tiends
of the Earth, Inc. v. Laidlaw Envtl. Servs., If828 U.S. 167, 189 (2000) (internal quotation
marksomitted). “The voluntary cessation of allegedly illegal activity may render a oasot if
the defendant can demonstrate it} there is no reasonable expectation that the alleged
violation will recur and (2) interim relief or events ha@npletely and irrevocably eradicated
the effects of the alleged violationClear Channel Outdogi594 F.3dat 110(internal quotation

marks omitted).

The defendants’ arguments that injunctive relief is moot fail because thendtave
proven that the FTC’s actions (or inactions) grant pifférthe complete relief they are seeking
in the courts. Procter & Gamble’s contention that the FTC’s definition of flushedudiers moot
any claim by Belfiordor injunctive relief is rejected. The mere promulgation of an informal
definition of “flushable” does not provide the plaintiff witllequateelief. The FTC'’s
investigation of Procter &amble is ongoing-it is too soon to say whether Freshmagesn

meetthatvague definition.See supréart |I.B. Belfiore’s plea for injunctive relief is not moot.

Kimberly-Clark’s argument is also rejected. The letter the Commission sent to
Kimberly-Clark notifying itof the closure of its investigation expressly stated that the closure “is
not to be construed as a determination that no violation has occurred” and that the Gommissi
“reserves the right to take such further action as the public interest mayre@ee~TC

Closing Letter, 142V-1142, June 30, 2016, ECF No. 228-1. A decision not to order Kimberly-
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Clark to change its labeling does not indicate that the FTC approves of thedalréhat
plaintiffs’ pursuit ofmore detailedelief is imprudent SeegenerallyAult v. J.M. Smucker Co.
2014 WL 1998235, at *3 (S.D.N.Y. May 15, 2014) (“Where the FDA is unable to address a
potentially deceptive practice, state claims are one of the few means of safegoandinmers
and therefore should not be preempted by the FDA’s inactjah3. E.P.A. v. City of Green
Forest, Ark, 921 F.2d 1394, 1405 (8th Cir. 1990) (“[A]gency inaction is precisely the

circumstance in which private action is appropriate.”).

Costco, whose wipes are subject to the NRe&-FinalConsent Order, has the strongest
argument that Kurtz’'s claifor injunctive relief is moat The FTC investigated NieBak’s
products and labeling and entered into a consent order where Nice-Pak proroisigdtake
flushability claims it could substanteawith “competent and reliable evidenc&eeNice-Pak
Final Consent Order at Z'hemere existence of this thugharty agreemerdoes not render moot
the request for injunctive reliefA promise made to an administrative agency to do something—
or to refrain from doing something—does not assure that no violation has occurred or will occu
or that the effects of any past violation have been coeiplahd irrevocably eradicate&ee
Gropper v. Fine Arts Housing, Ind2 F. Supp. 3d 664, 670 (S.D.N.Y. 2014) (a restaurant’s
promises to retrofit its premises pursuant to a voluntary consent agreement dabhot m
plaintiff's claims because the agreement “consists largely of promisesibaegtaurant] will
fulfill in the futuré) (emphasis in original)see generally Kostok v. Thoma®5 F.3d 65, 66 (2d
Cir. 1997) (a promise by a defendant to grant the relief sought by the plaintificloe®ot a
lawsuit because “[i]f some impediment arises or some prolonged delay ensgiesting the
relief, the plaintiff “would be at square one”). There is too much money at stakaifarffd to

assume defendants will do “the right thing'anelabeling that might reduce sales and profits.
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Another factor negating the contention that Kurtz has been provided with the “complete
relief” he seeks is that the FTC’s consent order did not provide the relichtiadly seekinga
change in the label or removal of the product from the ma&kWUnited States v. Local 295 of
Int'l Bhd. of Teamsterd 991 WL 35497, at *2 (E.D.N.Y. Mar. 8, 1991) (finding that “relief
obtained in the Consent Judgment renders moot the injunctive relief sought in the present
complaint’because th&broad language [of the Consent Judgmentjudesthe relief sought
here”). Moreover, nothing in or subsequent to the consent order indicates tRatGhever
made adeterminationtiat NicePak’s products comply with the law. Even if the FTC had made
such a determination, it is not clear teath adegermination would necessarily moot plaintiff's
claim for injunctive relief. See Douglas v. Indep. Living Ctr. of S. California, 1565 U.S. 606,
613-14 (2012) (lawsuit seeking preliminary injunction of statetteat allegedly violated
Medicaid regulabns not mooted by decision tife Centers for Medicare & Medicaid approving
the state law because the “agency decision does not change the undeldgtagts/e question,
namely whether California’s statutes are consistent with a specific fedetatrstprovision;
and plaintiffs “continue to believe that the [state law] violate[s] the fégenaision, the

agency’s view to the contrary notwithstanding.”)

Costco’s argument is akin to the argument made by the defendatatenof La., ex rel.
Guste v. Fedders Cor®43 F. Supp. 1022 (M.D. La. 1982). In that case, the Louisiana
Attorney General brought suit against manufacturers umdaate law protecting consumers
from deceptive trade practicekouisiana law, like the New York lam the instant cases
allowed defendants to argue as a defense that their practices comply witleshencul
regulations of the FTCSee idat 1025; N.Y. Gen. Bus. Law § 349(d). One of the

manufacturers, Feddeisad reached a consent decree with the &ii€Cargued that “their
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activities are in compliance with the consent decree and thus with the Federal Tradession
Act (“FTCA"), and therefore the State cannot seek additional reliefdders 543 F. Supp. at
1025. The court held that this argem “is totally devoid of merjt declaring:
Far from representing a certification of Fedders’ innocence from
wrongdoing, the consent decree was a compromise of an action
begun with an FTC complaint charging Feddeith violations of
the FTCA. In order to avoid litigation of the dispute to its
conclusion, Fedders agreed to provide the extensive consumer
remedies which it insistently points to. Obviously, the consent
decree does not indicate that Fedders did ndateiche [consumer
protection law] with regard to the heat pumps covered by the decree,
and as to the various other products involved in the State’s
complaint the consent decree makes absolutely no reference.
Fedders’ undertaking of the remedial action called for under the

consent decree has no bearing on its culpability for other actions,
past or future.

Id. The same is true of Nigeak’s consent order with the FTC. Nice-Pak (and by extension,
Costco) agreed to the order without any definitive findings about the legalltg patckaging.
Costco’s “undertaking of the remedial action called for under the consent desee thearing
on its culpability for other actions, past or futuréd. Faintiff’'s bid for injunctive reliefhasnot

beenmooed

4) Entitlement to Injunctive Relief

Kimberly-Clark argue that Kurtz has not properly shahat he is entitled to injunctive
relief because he has not satisfied the familiar-fagtor test demonstrating: “(1) that [he] has
suffered an irreparable injury; (2) that remedies available at law, such as malagtages, are
inadequate to compensate for that injury; (3) that, considering the balancdstfipsubetween
the plaintiff and defendant, a remedy in equity is warranted; and (4) that the ptdykst
would not be disserved by a permanent injunctie@Bay v. MercExchange, L.L,&47 U.S.
388, 391 (2006).
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Plaintiffs do not need to mettis four-factor test at this stage of the litigatio8ee In re
Vitamin C Antitrust Litig.279 F.R.Dat111 (“[D]efendants have lifted the standard for granting
a permanent injunction and grafted it onto Rule 23’s standard for class cestificahis is
clearly improper”). Whether entry of a permanent injunction is appropriasediscision that
shouldbe made om full evidentiary record. It is inappropriate to consalethedetails of a
possible injunction prior to discoveny the instant casesAt the point ofclass certificationRule
23(b)(2) merely requires the court to determaieetherinjunctive relief may be appropriate if
plaintiff succeeds on the merits because “the party opposing the classedasraefused to act
on grounds that apply generally to the class.” Fed. R. Civ. P. 23(b)(2). Generallyawhere
deceptive practice misleadseasonable consumer, an injunction targetingniskading
conductis an appropriate remedyckerman 2013 WL 7044866, at *1'Ries 287 F.R.D. at
541; Jermyn v. Best Buy Stores, L.P56 F.R.D. 418, 434 (S.D.N.Y. 2009). The New York
General Busings Law explicitlyencouragemjunctive relief: “Any person who has been injured
by reason of any violation of this section may bring an action in his own name to enjoin suc
unlawful act or practice ..” N.Y. Gen. Bus. Law 8§ 349(bRlaintiffs have rade the necessary
showing at this stage of the litigation that injunctive relief may be apprepfitiey succeed on

the merits.

d. Certification of 23(b)(2) Classes is Granted

Certification of injunctive classes is merited. Rule 23(b)(2)’s rigorousirergents are
satisfied. As a threshold matter, an injunction prohibiting defendants frormtabieir
products as “flushable” and “safe for sewer and septic systems” would prosifteasolution,
applicable to each class member. Second, the proplzsedis cohesive, as demonstrategrg

Part VIII.F.1.a. Third, certification of an injunctive class is necessargemonstrateslpra
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Part VIII.F.1.b. The defendants’ arguments against certificatioresethlasses anot
persuasive See suprdart VIII.F.1.c.

Possible plumbingosts areelativelynominal and dmot thwart certification. The
monetary relief sought by some class membénsthe form of fairly nominal plumbing costs—
is not affected byhe injunctive relieSoughtare relativey small in numberand can be
separately tried for individuglumbing physical damage claims.

2. Rule 23(b)(3) Damages

In addition to meeting the threshold requirements of Rule 23(a), “a plaineifge
damages pursuant to Fed. R. Civ. P. 23(b)(3)] must establiphedgdminance-that the
guestions of law or fact common to class members predominate over any questatimg affe
only individual members; and (8uperiority—that a class action is superior to other available
methods for fairly and efficiently adjudicating the controversptinson 780 F.3d at 137
(emphasis addedgifing Fed. R. Civ. P. 23(b)(3)additional citation omitted).

a. Rule 23(b)(3): Predominance

“The Rule 23(b)(3) predominance inquiry tests whether proposed classes arerglyffic
cohesive to warrant adjudication by representatigknichem521 U.S. at 623. “Economies of
time, effort, and expense in fully resolving each plaintiff's claim wilydrd served, and the
predominance requirement satisfied, if the plaintiffs can shovetmaéeof the . . . questions can
be answered with respect to the members ofldms as a whole through generalized proof and
that those common issues are more substantial than individual dngsts 624 F.3d at 549
(emphasis addB (citation omitted). Although “predominance” is a “far more demanding
inquiry into the common issaavhich serve as the basis for class certification” than

commonality, it “doesiotrequire a plaintiff seeking class certification to pravat each
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element of her claim is susceptible to classwide pro8fkes780 F.3d at 81(emphasis in
original) (citations omittedjalterations omitted)

Defendants challenge predominanceseweralgrounds. First, defendants claim that
plaintiffs cannot prove the elements of a section 349 claimatasawidebasis because
determination of whether consumers wefaned by the “flushable” label requires an
individualizedinquiry into each purchaser’s experience. Some consumers, defendants contend,
have “consistently flushed without problem” and therefore could not “have been dedgved”
the “flushable” label. Pier & Gamble Mem. in Supp. of Mot. to Deny Class Cert.CY4-

4090, Feb. 27, 2015, ECF No. 60 at 28 alsKimberly-Clark Mem. in Supp. of Mot. to Deny
Class Cert., 14€£V-1142, Feb, 27, 2015, ECF No. 85 at 16 (“[T]he evidence shows that most
consumersvho have purchased flushable moist wipes received exacth-#atoist wipe that
was capable of being flushed through their toilets and plumbing systems. . . éose if t
consumers. . . paid a purported ‘premium’ because they were flushable, theydrdeeiud
value of that ‘premium,” and suffered no economic injury.”); Costco Mem. in Supp. of Mot. to
Deny Class Cert., 1&V-1142, Feb. 27, 2015, ECF No. 88 at 30 (“The evidence here strongly
suggests that the overwhelming majority of purchasers of Kirkland Signatsieble Wipes
used the wipes for whatever purpose they intended without experiencing any coomsljcatd
were fully satisfied that they got exactly what they paid for.”).

In so arguing, defendants analogize the instant cases to a number of distinguishable
cases. IVaccariello v. XM Satellite Radio, In@95 F.R.D. 62 (S.D.N.Y. 2013), the court
found that individual issues predominated in a putative class of purchasers dégaiki

service who alleged deception in the automatic renewal of their subscrifati@t.68. Divining
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which consumers stédred no injury (because they actually wanted their services renewed) meant
that individualized inquiries would trump common onés.

Vaccariellois inapposite. Unlikéhat case, where some consumers received the service
they wanted, in the instant case either all consumers purchased “flushablethaipesre, in
fact, “nonflushable,”—and of lesser value—or none did.

Other cases cited by defendants are distinguishable on the same gi9eddse
Canon Camerg237 F.R.D. at 360 (“[P]roof of malfunction is a prerequisite to any of plaintiffs’
claims, and yet they do not meaningfully contest that the class they seetfydikely consists
in overwhelming measure of owners of cameras that did not malfunction atRalgan 287
F.R.D. at 19 (“[T]he Plaintiffs need to demonstrate that the recalled Similac that the class
members purchased actually contained beetle parts. Yet, as the evidence discussed abov
indicates, less than 1% of all recalled Similac were even contaminated with bestlg; sae
also Janes v. Triborough Bridge & Tunnel AuB89 F. Supp. 2d 462, 466-68 (S.D.N.Y. 2012)
(re-defining the class because certain potential class members, such as those etessexd
did not have standing to pursue prospective injuncalief}; Green v. Green Mountain Coffee
Roasters, In¢.279 F.R.D. 275, 284-85 (D.N.J. 2011) (“[T]he complaint does not allege that all
individuals in New Jersey who purchased the Keurig Brewing Systeraselk@erienced the
defect. Plaintiff actually acknowledges that there are members in the puiasg who have not
yet [experienced the defect].”).

The instant cases asanilar to Ebin, 297 F.R.D., where plaintiff sought to certify a
damages class of purchasers of a product labeled “100% olive bithwas actually pomace.
Individualized inquiries were unnecessary. The product was not what it sagl itANa&lass

members, even those who “actively wanted to buy pomace instead of 100% pure olive oil”
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suffered an injury: they “paid too much for’itld. at 568-69see also In re Whirlpool Corp.
Front-Loading Washer Prods. Liab. Litigr22 F.3d 838, 857 (6th Cir. 2013) (“BecaafieDuet
owners were injured at the point of sale upon paying a premium price for the Dueigyasdle
even those owners who have not experienced a mold problem are properly included within the
certified class.”Yemphasis in originalert. denied sub nom. Whirlpool Corp. v. GlaZ84 S.

Ct. 1277 (2014)in re Avon 2015 WL 5730022t *4 (comparing cases where misrepresentation
was essentially uniform, leading to a finding of predominance, with those wineagerially

varied).

Here, if the products adsue are found to not be “flushable,” then all consumers were
injured by being overcharged. This question predominates. The question of whether the
products do not disintegrate “for some individuals goes solely to the merits; it helevance
to theclass certification issue.Rikos 799 F.3d at 519 (finding that where probiotic supplement
worked for some individuals goes to merits of plaintiff's claim and not to commonafity
Anonymous v. CVS Cor@28 N.Y.S.2d 333, 340 (N.Y. Sup. Ct. 2001) (firgdaismissal of the
8 349 putative class unwarranted even where some customers appeared not to suféerdnjury
continued to conduct business with defendant).

Procter & Gamble contends that determining whether the “flushable” label was
“material” to anindividual consumer’s decision to purchase the flushable wipes will require
individualized proof. Procter & Gamble Mem. at 29.

Defendanimproperly analogizes telcLaughlin v. Am. Tobacco C&22 F.3d 215 (2d
Cir. 2008), a fraud-based RICO case invalvallegations of misrepresentation of “light”
cigarettes as healthier alternatives to “fldvor” cigarettes. There, the Court of Appeals for the

Second Circuit found that common issues did not predominate because proving reliance, a
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element o2 RICO claim, would require individualized inquiriedd. at 223. McLaughlinis not
controlling here. Unlike RICO claims, “individualized proof of reliance is not secgsfor 8
349 claims. Guido v. L'Oreal, USA, Inc2013 WL 3353857, at *12 (C.D. Cal. July 1, 2013)
see also Ackerma013 WL 7044866, at *2 (collecting cases holding that § 349 does not
require reliance)hut cf. Haynes276 F.R.Dat 80(dicta positing that § 349 claims may require
individualized proof of reliance).

The question of whaer the “flushable” label wamaterialto a reasonableonsumer’s
decision to purchase “is an objective inquiry that focuses on that packa@ngid, 2013 WL
3353857, at *12 (holding that the New YdBeneral Business Lavequires applying objectively
reasonable average consumer standard based on commonlproo8cotts304 F.R.D. at 409
(holding that “the materiality of an alleged misrepresentation [underYelvGeneral Business
Law] is judged according to an objective standa(ditation omittel). This classwide inquiry
issue predominates over individual issues.

To adoptMcLaughlinhere would conflate “reliance” and “causation,” which the New
York Court of Appeals has “cautioned again&ddriguez 300 F.R.D. at 147 (citation omitted)
(caus#on under 8§ 349 requires “nothing more . . .than . . . plaintiff suffer a loss because of
defendants’ deceptive act”).

Costco points t@Veiner v. Snapple Bev. Coigs “directly on point.” Costco Mem. in
Supp. of Mot. to Deny Class Cert., CA~-1142, Feb. 27, 2015, ECF No. 88 at 31. Weinet
the court held-in the context of analyzing a motion to certifiyjust enrichmentlaims—that
“[individualized inquiries would be required to determine, for instance, whether class members
were fully informed about the inclusion HICFSin Snappléeverages, whether they believed

HFCS to be natural, and whether they continued to purchase Sdapplte their beliefs
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concerning HFCS.” 2010 WL 3119452, at *11. Common inquiries concerning Kurtz’s unjust
enrichment claindo not predominate over individual inquiriéSee infraPart.VIII.F.2.c.

Finally, Costco argues that individual proof is needed to connect thehgse of the
wipe and injury related to the ‘flushable’ representation.” Costco Mem. in Supp. ofoMot. t
Deny Class Cert., 1€V-1142, Feb. 27, 2015, ECF No. 88 at 30-32. To make this argument,
Costco relies o®scar v. BMW of N. Am., LLLQ012 WL 2359964 (S.D.N.Y. June 19, 2012).
In Oscar, the court held thatetermininghow a reasonable consumer’s decision to purchase a car
at the listed price would have been affected by disclosures about issues witsthagia
“personal—not common—inquiry.ld. at *5. “[T]here are simply too many other variables in
play to permit [the] conclusion [that further disclosures would have been germaoehas
entire class of consumersld. The plaintiff inOscarmade no attempt to isolate the price
premium attributable to the vehicle’s tires; he merely noted that there $236Q0 price
difference between the car he bought and a different model of the same car egditigaidis
car “came equipped with sigreant standard equipment lacking” in the other mottélat *4.
As explainednfra, plaintiffs have put forth an acceptable methodology to isolate the price
premium attributable to “flushable” and can rely on the full penalties of New ¥ G&heal
Business Law 88 349 and 350.elRince orOscaris misplaced.

Thedefendants challenge Mr. Weir's premium damages model as insufficient taséstabl
classwide injury or causation. Procter & Gamble Opp. Kimberly-Clark Mem. in Supp. of
Mot. to Deny Class Cert., 1@V-1142, Feb, 27, 2015, ECF No. 85 at 21-25, 27-31; Costco
Mem. in Supp. of Mot. to Deny Class Cert.,@¥-1142, Feb. 27, 2015, ECF No. 88 at 30-32;
35-41. The model is sufficient for certificatioBeethe extended discussion of hedonic

regressionsupraat Part VI.A.
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It is common sense that “flushability” is a valuable characteristic that prednctrde
on their labels with the expectation that it will allow them to extract a higher price for the
product. Internal company documents mdkclear that flushability is theison d'étrefor this
market niche As one KimberlyClark presentation aptly put it, “The label says itallhe
reason the category exists is because the product is moist & flushidblez'Weir Expert
Report at 110. Testimony from company executives confirms that they believe flushabiity i
important attributéor consumersSee idat 11 1114, Belfiore Weir Expert Report at § 9.

All three companies have expended significant resources to imigsovipe’s
“dispersibility"— the chief characteristic by which the FTC purports to measure flushability.
SeeNice-Pak Final Consent Order at 3 (evaluating a wipe’s flushability on whetltsperses
in a sufficiently short amount of time after flushing. . &inphasis added). It is impossible to
accept the argument that these companies would make this investment to gailowee impr
flushability without expecting a reasonable financial return.

Plaintiffs need not provexactly whatheir damagewill be. See McLaughlin522 F.3d
at 229 (“[T]he district court is quite correct that damages need not usually be tateohsith
precision.”) (internal quotation marks and alteration omitte@ornicastheld that a model for
determining classwide damages religzbn to certify a class under Rule 23(b)(3) must actually
measure damages that result from the class’s asserted theory of injuhg Baurt did not hold
that proponents of class certification must rely upon a classwide damagesomeiabnstrate
predominance.”Roach v. T.L. Cannon Cor 78 F.3d 401, 407 (2d Cir. 2015) (citi@@mcast
133 S. Ct. at 1433). IRoach the Court of Appeals for the Second Circuit held that a district
court’s decision to not certify a class “[b]ecause the district court conctialadges were not

capable of measurement on a classwide bamiglonly because the district court concluded
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damages were not capable of measurement on a classwide.bagés not required Byomcast
[and] was contrary to the law of this Quit.” Id. at 409 (emphasis in original).
“[lIndividualized damages determinations alone cannot preclude certification Rokke
23(b)(3).” Id.

In the instant cases, once the injury is established, precise statut@getacan be
calculated on alasswide basis. New York General Business Law 8§ 349(h) provides for
statutory damages of $50 to each class member for each time defendant violatadtthbyst
sale. New York law does not require that the injury must be proven with a speeifjee of
certitude; a plaintiff is only required to show “that plaintiffs paid more thag would have for
the good [because of] the deceptive practices of the deferskdiets.” Orlander, 802 F.3d at
302. “A plaintiff must allege that, on account of atarially misleading practice, she purchased
a product and did not receive the full value of her purchask.The single question of whether
plaintiffs paid more than they would have for the gbedause ofhe deceptive préices of the
defendantsellersin labeling their products as “flushable” predominates over any individualized
damages inquiries.

Mr. Weir’s report—which proposes using “hedonic regression” to calculate how much, if
any, of the price of the wipes products are attributableetéfhishable” representatieris
adequate for class certificatio®ee, e.g., In re Scot®04 F.R.D. at 418nodel sufficient at the
class certification stage where Mr. Weir identified the “statistical methodblegwould use
and described that “metholdgy in detail”);cf. Carpenters Pension Trust Fund of St. Louis v.
Barclays PLC 310 F.R.D. 69, 99 (S.D.N.Y 2015) (only “minimal scrutiny” of the damages
model is required for class certification (citi@@mcast Corp.133 S. Ct. 1426)). This matter is

fully discussedupraat Part VI.A.
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In the alternative, two survey techniques are suggested on behalf of pleomiféasure
how consumers value product attributes: contingent valuation and conjoint andbsiBelfiore
Weir Expert Report 14, n. Kurtz Weir Expert Report I 20, n. 14. “Properly developed
survey evidence is admissible subject to arguments regarding its walghtodative value.”
Schwab v. Philip Morris USA, Inc449 F. Supp. 2d 992, 1245 (E.D.N.Y. 2006). Both of these
techniqus are adequate for proving classwide causatidhe certification stagend have
previously been approved in consumer class actiensliablenethodologiesvailablefor
calculatingthe price premium attributable to a product characteri§e=Mill er v. Fuhu Ing.
2015 WL 7776794, at * 21 (C.D. Cal. Dec. 1, 2015) (citing cases where contingent valuation was
used to calculate a price premiyrm re ConAgra Foods, Inc90 F. Supp. 3d 919, 1026 (C.D.
Cal. 2015) (citing cases where conjoint analysas wsed to calculate a price premjum

Dr. Ugone provides cogent criticisms of plaintiffs’ proposed proof of dam&ges.
Ugone Decl. Il at 1 3@3. But plaintiffs appear able to demonstrate that they paid for
something they did not get—"“flushaltyli as they reasonably defined the term and the value of
what they were denied. Under New York General Business Law 88 349 and 350, this is enough.
The objection that poor survey design may bias the results is premature. “[E|@@8rvey’s
methodology . . . generally bear upon the probative weight to be afforded to the survey, rather
than its admissibility.”U.S. v. American Exp. G&2014 WL 2879811, at *10 (E.D.N.Y. June
24, 2014). The criticism that future surveys are unable to ascertain past prodgts/abte
persuasive. “[U]sing current research results to draw inferences abocbpsistner behavior is
a regular practice in litigation . . [The expert’s] proposed use of future survey data does not
make [the] methodology unsound or uleato satisfyComcast’ In re Conagra90 F. Supp. 3d

at 1028.
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The instant cases’ battle of experts on price differentiargelybeside the point. Once
an injury is established, statutory damages can be precisely calculatadHhalass member.
New York General Business Law § 349(h) provides for statutory damages of $50 tesac
member for each time defendant violated the sta@@feGuidg 2014 WL 6603730, at *18
(affirming thatclass memberare entitled to $50 statutory damages under § 349(h) even though
the amount “grossly outweigh[ed]” the actual purchase price).

As already shown, this case is not barred¥gyrexaUFCW Local 1776 v. Eli Lilly &

Co, 620 F.3d 121, 133 (2d Cir. 201(®ee suprdart 11.D.2. There, the Second Circuit Court of
Appeals held that certification of a putative class based on an “excess prigé toestituted

an “abuse of discretion” because the damages model was “not susceptible to geheradiz

with respect taeither but-for or proximate causationd. Zyprexais distinguishable on two
grounds. First, in that case the issue was whether plaintiffs demonsgiatade an element

not required under New York General Business Law 8 3 supr#&art VII.C. Second, in
Zyprexa(as distinct from the instant case), the persons who purportedly relied on the
misrepresentations (the doctors) were distinct from those who weredijldtarmed (the payors
of a premium).Zyprexa 620 F.3d at 133.

Defendants alsorgue that, for those class members who experienced plumbing
problems, individualized issues as to the causes of those problems will pregorfiratter &
Gamble Mem. at 3Kimberly-Clark Mem. in Supp. of Mot. to Deny Class Cert.,(¥-1142,

Feb, 27, 2015, ECF No. 85 at 25-27; Costco Mem. in Supp. of Mot. to Deny Class CEN-, 14-
1142, Feb. 27, 2015, ECF No. 88 at 32-35. Individualized issues of physical plumbing damages
will be tried on an individual basis, not as part of the class action. Anytiabtexcoveries from

plumbing damages caused by defendants’ wipes are likelyde benimisascomparedo the
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classrecovery See suprdart VIII.D. These individual physical damages are not covered by
the class certificatiah
b. Rule 23(b)(3): Superiority

Rule23(b)(3) permits class certification only where a class action is “superaihéer
available methods” of adjudication. Fed. R. Civ. P. 23(bR&mirez v. Dollar Phone Corp.
668 F. Supp. 2d 448, 468 (E.D.N.Y. 2009). To qualify, a class action must be arguably the most
“fair [] and efficient[]” method of resolving the dispute. Fed. R. Civ. P. 23(b)(B)e class
action device is particularly wedluited in situations wher'plaintiffs are allegedly aggrieved by
a single policy of defendant[] . sincemany nearly identical litigations can be adjudicated in
unison.” Poplawski v. Metroplex on the Atl., L2012 WL 1107711, at *11 (E.D.N.Y. Apr. 2,
2012) (citingln re Nassau County Strip Search Cagk&l F.3d 219, 228 (2d Cir. 2006)).

Courts will consider four noexclusive factors:

(1) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(2) theextent and nature of any litigation concerning the controversy
already begun by or against class members;

(3) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and

(4) the likely difficulties in maaging a class action.
Fed. R. Civ. P. 23(b)(3)(AYB).
“[T]he [c]ourt has discretion to consider other relevant factors . . .[which may include]:
consideration of the alternative methods of adjudicadivailable for the claims, comparison of
the fairness to all whose interests are implicated between any alternativel$raatidaa class

action, and a comparison of the efficiency of each method in adjudicating the.tlaim
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Morangelli, 275 F.R.D. at 116 (quoting 1 Joseph M. McLaughlin, McLaughlin on Class Actions
§ 5:63 (6th ed. 2010)).

Courts in thicircuit have considered the availability of npudicial alternatives, such as
a refund program for consumers, as an alternative method of adjudicaééene.g., Patton v.
Topps Meat Co., LL2010 WL 9432381, at *10 (W.D.N.Y. May 27, 2010) (report and
recommendation) (collecting cases and recommending a finding that ongoind pebgram is
a superior method of adjudicatiof; In re Scotts304 F.R.D. at 415-16 (finding class action
superior to “No Quibble Guarantee” refund program).

The first factor weighs in favor akertification “The policy at the very core of the class
action mechanism is to overcome the problem that small recoveries do not providettgen
for any individual to bring a solo action prosecuting his or her riglasithem521 U.S. at 617.
“In a consumer class action of this type involving the purchase of a relativepemsve . . .
product, injured consumers are extremellkahy to pursue their claims on an individual basis.”
Johnson v. Gen. Mills, Inc275 F.R.D. 282, 289 (C.D. Cal. 2011).

The second factor also weighs in favor of certification. While the court isdinetr
there are many pending suits around the countrgezomg thes@ushable productst is not
aware of any other class actions brought on behalf of New ploxdhasers The court has
suggested on numerous occasions that the parties consolidate these actions vsitmitther
actions making their way through the courts. The parties have shown no interest irodoing s

The third factor also weighs in favor of certifiica. The class representatives are
residents of New York, the putative class members are New York purchasers ofinetr
and this court sits in New York. Defendants have not brought to the court’s attentiohe@my ot

forum that may be more approgefor a class of New York purchaserSee Rodrigue00
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F.R.D. at 142 (“The fact that a significant number of class members aredacdhis

jurisdiction makes this forum somewhat more appropriate than others for the litightie
parties’ contoversy. Significantly, [defendant] does not argue that any other forum would be
more appropriate.”).

The fourth factor also weighs in favor of certification. Defendantmageability
concernsare premised othe predominance of individualized issaesiclass membership being
unascertainable Those issuesave already been sufficiently addresabdve. See supr&ars
VIII.B -E.

Defendants argue that their refund programs are a supegtbod of adjudication. They
believe these programs are sugebecause refunds provide faster compensation with lower
transaction costs than a class action. “Where available refunds afford clalssrsam
comparable or even better remedy than they could hope to achieve in courtaatadassould
merely diverta substantial percentage of the refunds’ aggregate value to the class.lawyers
[T]he court [should] ensure that a putative class action is groundedrealisticprospect of a
remedy that clasmemberscould not otherwise obtain.In re Aqua Dots Products Liability
Litig., 270 F.R.D. 377, 383 (N.D. Ill. 201Q)ut see554 F.3d 748, 752 (7th Cir. 2011) (affirming
district court’s denial of class certification, but rejecting the rationéildrapon by the district
courtbecause “Ru 23(b)(3) was drafted with the legal understanding of ‘adjudication’ in mind:
the subsection poses the question whether a single suit would handle the dispute better tha
multiple suits. A recall campaign is not a form of ‘adjudication’ under the coremttte.y
(internal citation omitted).The remedy available for plaintiffs in a class actiestatutory
damages of $50 or $5@@r purchase-is amore effectivaemedy for most class members than

a simple refund of their purchase pricgee Leonard v. Abbott Laboratories, (2012 WL
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764199, at *27 (E.D.N.Y. Mar. 5, 2013 (Plaintiffs were able to prove injury, but their
damages were less than the statutory minimum [amount of damages], theytilidwéckestitled
to the minimum amount of statutory damagesThough defendantrguethat their refund
programs will also sometimesimbursethose complaining of plumbing problentise uncertain
prospect of some class members recovering money for plumbing damages—whkedi is be
ade minimissum—does not make the refund program superior to a class action. Additibnally,
is not well advertised that the companies are willing to reimburse consume ngnii
expenses incurreallegedlydue to use of theproducts; any potential recovery of plumbing
damageshat could inure to class members through a refund program is thesefoesvhat
illusory, as compared to a class action remesge In re Scott804 F.R.D. at 416 (“If
consumers do not realize the No Quibble Guarantee exists, it cannot be a superaiivaltier a
class action.”).

Defendants also argue that a class action is not a superior method of adjudicatime bec
the FTC is actively engaged in addressing the issues raised in the |AWbeite administrative
agenciedhave yeto take definitive remedial meares, some courtsly on that fact to deem
class actioa superior.See, e.g., Bryad29 F. Suppat 318-19. In Bryan, class members
allegedthat defendants violated the Interstate Land Sales Full Disclosure ActS1G.18 1703,
when they inducethe plaintiffs to purchase worthless land through fraud and
misrepresentations. An FTC complaint was lodged but the statusr @hproceedings was
unclear. It was not known whether the FTC had the power to seek refumdsners of the
proposed clasgnd in any eventhe agency had not takeffirmative steps towards procuring
anyrefunds. The court deemed a class action superior because “[tlhe poghkdilihe FTC

may at some future tingecure refunds for the class is not an adequate readenyta@lass
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determination in this case, which seeks present and independent delieft"318-19 (emphasis

added).

The rationale oBryanapplies hereThe instant actions were stayed to give the FTC the
opportunity to definitively adjudicate the claimeade by plaintiffs.It is now clear that thETC
does not intend to act on the court’'s recommendatsaeluly 27, 2016 FTC LetterThe
Commission has not given any indication that it intends to pursue refunds evenittibagh
reason to believe thfNice-Pak, the manufacturer of Costco’s wipes] has violated the Federal
Trade Commission Act.’'SeeNice-Pak Final Consent Order at Eor largely the same reasons
plaintiffs’ requests for injunctive relief are not prudentially moesolution by the FTC is not
now a superior method of adjudicatioBee suprdart VIII.F.c.3. The mere “possibility” of an
FTC proceeding does not outweigh the “economies of time, effort, and expenseédafigrd

class action Bryan 429 F. Supp. at 318.

Like other consumer class actions where common issues predominate, class actions in the
instant cases are superior to other available methods for fairly and effieiéptdicating the
controversy.See, e.glIn re Scotts304 F.R.D. at 41€bin, 297 F.R.D. at 568n re Whirlpool

722 F.3d at 861.

¢c. Common Law Claims

The preceding 23(b)(3) analysis focused on plaintiffs’ statutory claimsz Kisd
alleges common law claims of negligent misrepresentation, breach of waemashtunjust
enrichment. Kurtz’s negligent misrepresentation and breach of warramg ckquire proof
thatherelied on the “flushable” representation on the defendants’ packaugshathat

reliance caused his injunBeesupraPart VII.B.1;VII.B.2. For thesenonstatutey claims,
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common questions of law or fact do not predominate over individual questions because
individualized proof is necessary to demonstrate each purchaser’s relianceratades’

alleged misrepresentationSee McLaughlin522 F.3d at 223.

Kurtz’'s own purchasing history demonstrates that individualized inquiry intoeheeat
of reliance is necessannder the common law. After a clogging incident, Kurtz continued to
purchase flushable wipes despite believing the wipes were not flusisd#esuprdart 1V.B.
Arguably, he did not reasonably rely on the flushability representation (though it &y ha
affected the price he paidjter he no longer believed the wipes were flushable. Certification of

a class on these twammmon law claims igiappropriate.

Plaintiff's unjust enrichment claim is duplicativela claims under the New York
General Business LawCorsellg 967 N.E.2d at 1185To the extenthatthese claims succeed,
the unjust enrichment claiis duplicative; if plaintiff[s] aher claims are defective, an unjust
enrichment claim cannot remedy the defectdJuplicative unjust enrichment claims must be

dismissed.ld. Kurtz’s unjust enrichmentlaim is therefore dismissed.

IX.  Appointment of Class Counsel

Wolf Popper Belfiore’s counseljs appointed class counsel for the class brought by

Belfiore. Counsel is competent and able to represent the Gasssupré&art VIII.D.1

Robbins Geller, Kurtz’'s counsea$ appointed class counsel for the two otedsought

by Kurtz. Cousel is competent and able to represent the class.suprdart VIII.D.2.

X. Conclusion

TheseNew York centeredlass actions are not complexdifficult to administer

Defendants sold products purported to be “flushable.” Whether a reasonable congander re
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this representation as materially misleading is a comuoestionthat will drive theresolution
of the litigation. If the representation is misleading, wheghglaintiff would have paid less for
the product absent the “flushable” representation is a common quigstionll control.

Plaintiffs have shown that proposed methodologasprobablybe used to learn
common answers to common questioRfaintiff Kurtz may not be a perfect representative of
the class, but the law does not require him to be; he is moradegunate. If need be, the court
can modify this order to modify the classplace Kurtz as a class representative, and replace
counsel.SeeGen. Telephone Co. of Southwest. v. Fald&7 U.S. 147, 160 (1982) (“Even after
a certification order is entered, the judge remains free to modify it ingtiteof subsequent
developments in the litigation.”).

In theBelfiore action (14€V-4090), a class is certified as: “All persons and entities who
purchased Charmin Freshmates in the State of New York between May 23, 2011 and March 1,

2017.” Resent intiff and counsel shall appear for the class. Fed. R. Civ. P. 23(g).

In theKurtz action (14€V-1142), the following two classes are certified: (1) “All
persons and entities who purchased Kimberly-Clark Flushable Products in thef Stave York
betweerFebruary 21, 2008 and March 1, 2017”; and (2) “All persons and entities who purchased
Kirkland Signature Flushable Wipasthe State of New Yorketween July 1, 2011 and March
1, 2017.” Certification of a national class action is denied. Present plaintiff anccshbals
appear for both classes. Should certification of both classes be affirmed ol ngpeaurt will
consider requiring separate plaintiffs and separate counsel for each os#es.cl&or purposes
of an interlocutory appeal, there is no conflict between the two classes népddsg Kurtz and

his counsel. Fed. R. Civ. P. 23(g).

130



An appeal under Rule 23(f) is recommended before the parties and court engage in
further expensive, time consuming discovery and address other matters such as notice, new class

representatives, and new counsel. See, e.g., Rule 23(c)(d)e)(g)(h).

This memorandum and order does not become cffective until April 10, 2017.

SO ORDERED.

A /7%/%.%#

ack B. Weinstein
Senior United States District Judge

Date: March 27, 2017
Brooklyn, New York
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