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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK
TALIYAH TAYLOR ,
Petitioner,
MEMORANDUM & ORDER
—against-
SABINA KAPLAN, Superintendent 14-cv-1402(ERK) (LB)
Respondent.

KORMAN, J.

After a stay to allow her tgeekrelief underN.Y. CRiM. PROC. LAW § 440.10,Taliyah
Taylor moves to amend her 2014 petitiona writ of habeas corpiis addseveral nowexhausted
claims. The Richmond County Btrict Attorney has respondeahd asked that | clarify which
claims areproperlybefore the court before @ddressethe merits Because | write primarily for
the parties, | assume familiarity with thelevantfactual and procedural backgrd Taylor's
motion is granted in part and denied in part, and the district attorney is directed to respond to
Taylor’s remaining claims on the merits.

DISCUSSION

Legal Standard

For purposes oamendmenthabeagetitionsare treated identically tany other civil
pleading.28 U.S.C. 8242 (“[An application for a writ of habeas corpus] may be amended or
supplemented as provided in the rules of procedure applicable to civil actissesal’yo Littlejohn

v. Artuz, 271 F.3d 360, 363%4 (2d Cir. 2001). “[T]he standard for granting or denying a motion
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to amend is thus governed by Federal Rule of Civil Procedure 1bi@lejohn, 271 F.3d at 363.
Rule 15(a)in turn, directs that a civil party may amend its pleadhith leave of court, and that
such leave should be freely given. Nevertheless, leave to amend is properly demethevhe
proposed amendment would be futif&arcia v. Superintendent of Great Meadow Correctional
Facility, 841 F.3d 581, 583 (2d Cir. 2016).

Il. Taylor's Claims

A. Ineffective Assistance of Counsel

Although Taylor’s original petition allegethat her trialawyerwas ineffectivein several
respectsher proposed amendments go further. Liberally construed, Ground Four of the 2014
Petition asserted that Taylor's counsel was ineffective in three ways: He (1) didesanpra
defense based on her mental illness; (2) failed to object to, or even review, theftdpglor's
phone calls fronRiker’'s Islandwith which the district attorney ptmed to attack any claim of
insanitythat Taylordid make; and (3) did not introduce evidence@ftain911 calls made on the
night of October 18th, 2006.

Ground Two of Taylor's amended petition significantly expands the scope of her
ineffective assistamxclaim, alleging the following eleven instances of deficipatformance:

a) Counsel usurped Taylor’s decistomaking authority by abandoning
his planned insanity defense when Taylor wished to continue with
it.

b) Counsel made the decision to abandon the itysdafense without
taking enough time to consult experts or Taylor herself about the
significance of the jailhouse phone calls.

c) Counsel failed to move for a mistrial when the district attorney
disclosed the existence of the Riker’s Island tapes in tbdlenof

trial.

d) Counsel failed to present a defense based on Taylor's mental iliness.
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e) Counsel failed to move to suppress the Riker’s Island tapes, and to
ask for a continuance longer than one day to review them.

f) Counsel failed to present defense withesses

g) Counsel coerced Taylor not to testify on her own behalf

h) Counsel did not renew his pteal motion for a change of venue
away from Richmond County, or adequately question potential
jurors as to their prior exposure to information about the case.

i) Coune®l did not introduce evidence that Taylor was voluntarily
intoxicated in order to negate the district attorney’s claim that she

acted with depraved indifference to human life.

j) Counsel did not object foarticularaspects of the district attorney’s
summaton.

k) Counsel did not argue, in his own summation, that thedeewe did
not show that Taylor gssessed the requisit@ns rea of depraved

indifference at the same time as she sped down the wrong side of
the street, without lights, and killed a pedestrian.

| recount each of Taylor'sllegationsso that theanalysis which follows is comprehensible.
Neverthelesspro se pleadings are to be construed liberally, anolareseriatim recitationis not

an especially useful way to understahdseclaims. Rather than eleven scattered points of poor
performance;Taylor’s petition is besframedas making out five distinct claims regarding her
lawyer’s actions at different stages of her trighch depends, at least in part, on allegations not
raisedin the 2014 Petition.

Taylor’s firg point,thatthat her attorney’s pretal performance was deficient because he
failed to adequately respond to significantpre-trial publicity surrounding her case, is properly
before the courtSee Amended Petitin at Ground2(H). This claim was absent from the 2014
petition Nevertheless, it was properly presented on direct review to both the Appellaiemi
and the Court of Appeals. And although its factual predicates appear on the facealfréxeord,

Taylor alsoraised it on collateral review, presentitp both the Supreme Court and the Appellate
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Division. Moreover, the district attornéyas made no objection to reaching the merits of this claim.
It has not identified anprocedural bar that would k@doing soan exercise in futilityor any
prejudice it would suffer from the delay in adding the claim.

Second] read Taylor's2014 andAmended Petitiosito claim that her lawyer’s decision
to changehis defense strategy after learning of the Riker's Island tapes deniedfdtivef
representationSee Amended Petition at Grounds 2(8fF), (I); 2014 Petition at Ground Four
(alleging decision not to introduce 911 tapé&siythermore, thiast state court to consider Taylor's
claims, in denying her apphtion under 8 440.10, also treated Taylor’s allegations as making out
a single claim for ineffective assistance based on her attorney’s “actionthaftevelation of the
tapesand his subsequent decisions after his review of the tapesision & Order Denying
§ 440.10 Motion, ECF No. 29-11, at 11.

This claim is likewise, in its entirety, properly before the coOnce the tapes were
revealed, Taylor's lawyer took a day to review them. He concluded that they wouldlle fas
planned insanity defense. Once the trial judge overruled his objection to admittinghithem
decided against asking for a mistrial, or persisting in a futile defense Rafeer, he relied
exclusively on the evidence of Taylor’'s drinking and drug use that had been developed during the
district attorney’s casm-chief, and argued that her intoxication negated or mitigated the depraved
indifference necessary to make her guilty of murder. Taylor contendsngtaad, her lawyer
should have demanded a longer continuance, wexdiethe tapes along with medical experts,
moved for a mistrial based on the tapes’ late disclosure-dntiwere denied—pressed onward
with a defense cadmsed on insanity.

Five specificallegations underlie this second claim of ineffective assistaiuee of

them—failure to seek a longer continuance, Amended Petition at Groundf&(ie to present
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a defense casé. at Ground Zt), (I); 2014 Petition at Ground Four (alleging decision not to
introduce 911 tapesand failure to present an insanigfense Amended Petitiorat Ground
2(D)—appear in th2014 Petition, so no amendment is needed. Moreover, the district attorney has
expressly acquiesced to adding ancthfailure to exercise adequate diligence in making the
decision to abandon the insanity deferideat Ground 2(B).

The district attorneyloes object, however, to Taylor's new contentioat her attorney
should have moved for a mistrial when the Riker’s Island tapes were disclosed iiddie onh
trial. To be sure, thargumentvas never presented to the New York courts on direct appeal; as
the district attorney points out, it first appeared during thé®10 proceedings, in Taylor’s peost
hearing brief. And perhaps the state court woulceHzeen entitled, as the district attorneyesrg
me now to rejectit as procedurally defaulted. But rather than rest its decision on a state procedural
bar, the last state court to consider whether Taylor’s lawyer should have demanidethadid
so on the meritsSee Decision & Orer Denying $40.10 Motion, ECHNo. 2911, at 12 (“[The
lawyerdid] not ask for a ‘mistrial’ as he was convinced that such a motion would not have been
granted’). By doing so, “it remove[d] any bar to fedei@urt review that might otherwise have
been available.Ylst v. Nunnemaker, 501 U.S. 797, 8011991);see also Beverly v. Walker, 118
F.3d 900, 902 (2d Cir. 199Tholding that failure to comply with state procedural rule does not
bar habeas review when the state court “rulefsjthe merits . . without commenting on the
apparent default”). This claim has now been fully exhaustexligh state collateral reviewand
there is no further procedural bar to reaching its merits.

Taylor’s third claim is that her lawyer’s decision to abandon the insdafgnse, when
she wished to proceed with it, amounted to ineffective assistance because &dukarp

constitutional right to chart her own defenSee Amended Petitiorat Ground2(A). This claim
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did not appear in the 2014 Petition, and adding it now would be futile. Taylor never presented it
on direct appeal, and tH&440.10judge ruled that it was procedurally barred as a reSesdt.
Decision & Order Denying 840.10 Motion, ECF No. 291, at 4.The procedural bar on which
the state judge reliedll.Y. CRIM. PROC. LAW § 440.1@2)(c), provides that a New York coumtst
deny a motion under 440.10 when the trial recorcbntainedenough facts to have allowed
presentation of the claim on direct appeal, but the movant unjustifiably failed to étereg.
Taylor’s trial lawyer was careful to allovinis clientto speak on the record to preserve her
objectionsto his decision to discard the insanity defense against her wishes. As the state judge
noted: “The issue as to who had the ultimate authority to abahdtastefense was placed on the
record and thus was subject to direct appeal.” Decision & Order Denyifg.80 Motion, ECF
No. 2911, at 4.The Second Circuit has held that “[w]here the basis for a claim of ineffective
assistance of counsel is well established in the trial record, a state coiatiser@n subsection
(2)(c) provides an independent and adegpeateedurabar to federal habeas revigviviurden v.
Artuz, 497 F.3d 178, 196 (2d Cir. 2007), and Taylor has shown neither foausar prejudice
from her experienced appellate counsel’s decision not to pursue this claim onedireat r

Fourth, Taylor contends that her attorney was ineffective because hedcheraeot to
testify in her own defens&e Amended Petitiomt Ground2(G). The distrct attorney concedes
rightly, that this point has been properly presented to every state court that would. hear i
Neverthelessfurther proceedings othis claim would be futile as wellThe trial record flatly
contradicts Taylor’'s assertion that she wasrced not to testify. The judge informed Taylor that
she had an “absolute right to testify should [stedire to do that,” Trial Tr. 557:224, and asked
her whether she wanted to, although her lawyer would not be calling any other defenssewitne

Taylor replied “No. Makes no senséd. at 558:25-559:1. Indeed, wting the hearing on Taylor’s
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8 440.10 motion, the state judge made a finding of fact that Taylor decided of her cwam vt
to testify, based on her judgment that it “didn’t makgsense” to do so. Hrg. Tr. 83:84:1.That
finding wasnot unreasonablé&ee 28 U.S.C. 8254(d)(2).So even if Taylor's claim of coercion
was not frivolous on its face, it would still be barred by AEDPA on account of thecsiatiés
factual finding.

Fifth and finally, Taylorargueghat her lawyer'®xecution of his chosen trial strategy was
inadequatepointing tohis failure to object to particular aspects of the district attorney’s closing
argument, and his failure to argue that the prosecution failed to provieathat hadthe requisite
mental state oflepraved indifferencat the time sheommitted the charged ac&e Amended
Petitionat Grounds 2[}HK). Taylor's 2014 Petition did not assert any ineffectiveness based on
her lawyer’s performancguring summations—either his own or the district attorney’s. Although
the district attorney does not object to adding either claim, amendment is opdy ps to one of
them. Taylor asserted on direct review that her trial counsel was ineffegtiweue of failure to
object tothe district attorney’s closing argumefit.so doing, she exhausted her state remedies.
Taylor did not, however, present any claim respecting her own lavaygusnenuntil she moved
to vacate her conviction unded80.10.The contents of that summation, of course, were clearly
preserved in the trial record. The state judge did not specifically addresktmsrcruling on
Taylor's 8440.10 motion, but on these facts, there is little doubt that he included it in writing that
“other claims made by [Taylor].. could have been raised on direct appedl and citing
8 440.10(2)(c)Decision & Order Denying 840.10 Motion, ECF No. 221, at 1415. For the
same reasons discussed above, Taylor’'s claim based on her own counsel’'s inadeyuateon

is barred by her procedural default, and allowing an amendment to add it would be futile
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B. Due Process Violations in the Coursestdite Collateral Review

The Second Circuit has clearly foreclosed Taylor's second proposeddgi@urelief.
Taylor’s allegations that she was denied due process with respect td4@d8 challeng&dol]
not state a claim that is cognizable under federal habeas reViewd'v. Lord, 648 F.3d 129, 131
(2d Cir. 2011)per curiam)No further discasion is necessary.

CONCLUSION

Accordingly, Taylor's motion to amend her petition for a writ of habeas corpuansegr
in part and denied in part. The district attorney is directed to respond to the folloaimg on
the merits:

e Ground (1) of the 2014 Petition as supplemented by Taylor's
description of the same claim in Grau (1) of the Amended
Petition;

e Grounds (2), (3), (5), (6), (7), and (8) of the 2014 Petitiomt

e Taylor's daim that her counsel was ineffective, based on the
following failings alleged in a liberal reading @round (4)of the
2014Petition,andGround (2) of the Amended Petition:

1. Failure to respond to piteial publicity by not making a
renewed motion for a change of venue and conducting an
inadequateoir dire.

2. Deficient performance irevaluating, responding to, and
changing his strategy to account fbe district attorney’s
disclosure of th&iker’s Island tapes.

3. Failure to object to certain aspects of the district attorney’s
summation.

SO ORDERED.

Brooklyn, New York

March 17, 2017 tdward R. Kormoawn
Edward R. Korman
United States District Judge
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