Taylor v. Kaplan Doc. 42

UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK
TALIYAH TAYLOR ,
Petitioner,
MEMORANDUM & ORDER
—against-
SABINA KAPLAN, 14-cv-1402(ERK) (LB)
Respondent.

KORMAN, J.

Taliyah Taylor was convicted, in Richmond County Supreme Court, of depraved
indifference Secon®egree MurdeunderN.Y. PENAL LAw 8§ 125.25(2) Reckless Endangerment
in the First Degree undé!.Y. PENAL LAW 8§ 120.25and Operating a Motor Vehicle While Under
the InfluenceunderN.Y. VEH. & TRAF. LAwW § 1192(4).The Appellate Division affirmed her
convictionson direct reviewPeople v. Taylqra8 A.D.3d 593 (2012), as did the New York Court
of Appeals,People v. Heidger22 N.Y.3d 259 (2013)n 2014, she filed a petition for a writ of
habeas corpus. Because that petition contained unexhausted claims, Judge Byedie sta
proceedings to allow Taylor to pursue a motion to vacate her conviction NNeZRIM. PROC.
LAW 8§ 440.10. The Supreme Court denied Taylor’s § 440.10 motion, ECF No. 29 Ex. 11, and the
Appellate Division denied leave to appeal, ECF No. 29 Ex. 17. | subsequently allowedtdayl
amend her original 2014 petition in order to add clanisausted in the £40.10 proceedingSee
Memorandum &80rder Granting in Part and Denying in Part Motion to Amend Petition, ECF No.

33 (March 17, 2017). In the same Memorandum & Qrdgirectedthe district attorney to respond
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on the merits to eight of Taylor's asserted grounds for habeas fdligge claimsre nowfully
briefedand ready for decisioiBecause Taylor is proceedipgo se | read her papers liberally,
Williams v. Kullman 722 F.2d 1048, 105@d Cir. 1983) and sincd write for the parties, |
generally assume familiarity with the facts of this c&®se the following reasons, Taylor’s petition
for a writ of habeas corpus is denied.
l. I nsufficiency of the Evidence

At Ground One of her 2014 petitidas supplemented by her amended petitidaylor
claims that the evidence presented radr trial was insufficient to prove that shected with
“depraved indifference to human lifeasthe statute of conviction requireSeeN.Y. PENAL LAW
§ 125.25(2)Her basiarguments that, during the events at issue, she wasiaha state of drug
induced psychosis as to be unaware of the fact that she was actually. @wifefleral habeas
review, a petitioner pressing a sufficienafythe-evicence challenge that has already failed in state
court bears a double burden. First, the petitioner must show that the evidence wagicoaby
insufficient—that viewed in the light most favorable to the prosecution, no rational trier of fact
could have found the elements of the crime beyond a reasonable Jhukson v. Virginiag43
U.S. 307, 319 (1979). And second, she must show that the state coudndewgecting her
challenge were more than merely wrotjg] federal court may not overturn state court decision
rejecting a sufficiency of the evidence challenge simply because the federalisagrees with the
state court. The federal court instead may do so only if the state court decision veéisebpje
unreasonable.Cavazos v. Smittb65 U.S. 1, 2 (2011) (per curiartihternal quotation marks
omitted)

Under New York law, “depraved indifference is a culpable mental stateest understood
as an utter disregard for the value of human-iéewillingness to act not because one intends

harm, but because one simply doesn’t care whether grievous harm results orcoots@intial
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evidence can be used to establish the necessary menPeaealé v. Heidger22 N.Y.3d 259,
2745 (2013) (citations and internal quotation marks omitt®djh the Appellate Division and
the Court of Appeals held that the evidence of Taylor's mental statenaaghto support her
conviction.ld. at 27778; Taylor, 98 A.D.3d at 594The Court of Appeals summarized the trial
record as follows:[Taylor] buckled her seat belt and set out to drive as fast as she could go. She
proceeded at speeds in excess of 80 miles per hour on a local road, without lightss antthe
wrong side of the street. Her statements to police revealed that she had perceived@ahteas
the obstacles in her path, notably the pedestrian victim prior to striking hinorsdy¢havior was
obviously frenzied, but it is also clear that she was aware of her surrouhéiegigen 22 N.Y.3d
at 277-78.

Those findings have ample support in the record. And to the extent that the ewflence
Taylor’s intoxication and “frenzied” behavior might suppodiféerentconclusion, | “presume. .
that the trier of fact resolved any such conflicts in favor of the prosecution, andefersto that
resolution.”"Wheel v. Robinsqr4 F.3d 60, 66 (2d Cir. 1994) (internal quotation marks omitted).
At the very least, th€ourt of Appeals’s determination that “the jury could have concluded that
[Taylor] recklessly engaged in conduct thatated a grave risk of death to others, with an utter
disregard for whether any harm came to those she impériegs in no way objectively
unreasonableSee Heidger22 N.Y.3d at 278.
. Incorrect Jury Instructions

At Ground Three of the 2014 petition, Taylor argues that she was denied due pragess by
jury instruction that mischaracterized the meaning of “depraved indifferemziEr New York
law. To win reliefon this theory, Taylor must show that 1) the chargeiwd&act incorrect as a

matter of state law, and 2) that the error effectively resulted in the distoictey being relieved
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of its burden to prove each element of the offense beyond a reasonableS#mubYalker v.
Graham 955 F. Supp. 2d 92, 111-12 (E.D.N.Y. 2013) (Chen, J.).

Taylorcannot prevail on this clailmecause thre was no error of New York lawthejury
instructionsgave the correct definition of depraved indifferer8mce its decision iPeople v.
Feingold 7 N.Y.3d 288, 294 (2006), the New York Court of Appeals has interpreit2d.85(2)’'s
reference to “circumstances evincing a depraved indifference to human lifetutcerpgpof of a
“culpable mental stateFeingoldoverruledPeople v. Registe60 N.Y.2d 270, 278 (1983), under
which “[tlhe concept of depravenhdifference . . function[ednot] as amens realement, but to
objectively define the circumstances which must exist to elevate a homiaidenfroslaughter to
murder.” Taylor's argument that the trial judge instructed the umder theRegisterstandard
rather than thé-eingold one is belied by the record. In both his original charge, and a second
charge on depraved indifference given at the jury’s request, the trial jlebgly @xplained that
depraved indifference refers the defendant’s state of mind. Taylor’s focus on the judde’s
use of the phrase “underrcumstances evincingepraved indifferencels unavailing. Not only
was that language drawn directly from the text @2§.25(2), even if it were not, it coulcrdly
havenullified the judge’srepeated, unambiguousistructionsto make a finding about Taylor’s
mental state
I11.  Ineffective Assistance of Counsel

Ground Four of Taylor's 2014 petition, as amended, arguesh#ratrial counsel was
constitutionally ineffective.Here, Taylor again bears the burden of overcoming our double
deference to the state proceedir#ge, e.gCullen v. Pinholster563 U.S. 170, 190 (2011). First,
we defer to counsel’s reasonable decisions made in the chuepeesentatioriThere is a strong

presumption that counsel's conduct fell within the wide range of professionakassisiio
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overcome thapresumption, a petitioner must . show that counsel's performance was deficient
by demonstrating that the mgsentation fell below an objiee standard of reasonableness [,
and] that counsel's deficient representation was prejudiciaby establishing that there is a
reasonable probability that, but for counsel’s unprofessional errors, the resultppbteeding
would have been differentWeingarten v. United States- F.3d — 2017 WL 3178548, at *3 (2d
Cir. 2017) (citations and internal quotation marks omitt8erondwe defer to the state court’s
view of counsel’s decisionsinlesghat view rets on either an unreasonable application of clearly
established federal law, or an unreasonable determination of theéSkee28. U.S.C. § 2254(d).

| previously narrowed the scope of Taylor’'s ineffective assistance claimet® asserted
failings on thepart of her lawyer: 1) failing to respond to firal publicity by conducting an
inadequateroir dire and by not making a renewed motion for a change of venue; 2) failing to
adequately evaluate and respond to, and changing his trial strategy in réactloa district
attorney’s disclosure of the Rikeisland tapes; and 3) failing to object to certain aspects of the
district attorney’s summatiotseeMemorandum & Order Granting in Part and Denying in Part
Motion to Amend Petition, ECF No. 33 (March 17, 2017).

Responding to Prévial Publicity

Before trial, Taylor's counsel moved for a change of venue out of Richmond County, in
light of the victim’s prominence in the Staten Island legal commamtythe significant preial
publicity that surroundedhe case as a resulfhat motion was denied without prejudice to
renewing it after the close ofoir dire. Taylor argues that her lawyer conductedrar dire
inadequate to determine if potential jurors had been tainted by media coymragee record
reveals no such deficiency. The trial judge asked each potential juror about their @xposur

coverage of the caseonly one responded that he had read any such accountewaasl promptly
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excused as a resultaylor’'s counsel could hardly have been faefive simply for failing to repeat
guestions that the judge had already asked.

By the same token, trial counsel’s decision not to renew his motion for a change of venue
was perfectlyeasonable. Motions for a change of venue are granted sparingly in New York, and
given the realities of the jury pool revealed durira@r dire, the facts of this case presented
exceptionally weak grounds for one. Indeed, the New York Court of Appeaksffiraged the
denial of a change of venue under circumstances indicating a much greater riskrofisgsipte
media influence. In one recent cagdield no change of venue was needed when more than half
the venire“came to court with an opinion as to [the] defendant’s guilt or innocence,vout “
dire successfully culled out jurors who magve been biased by pretrial publicity?&ople v.
Cabhill, 2 N.Y.3d 14, 41 (2003). Given that background, no reasonable attorney could have
expected such a motion Bucceedwhere only a single potential juror had been exposed to
reporting on the case, and was dismissed as a reaillire to make a frivolous motiaioes not
constitutaneffective assistanad counselUnited States. Boothe994F.2d 63, 69 (2d Cir. 1993)

Responding to the Rikers Island Tapes

At trial’s outset, Taylor’'s counsel had planned to present an insanity defensegdhgin
Taylor suffered from paranoid schizophrenia and that her condition prevented her from
appreciating the nature and consequences, or the wrongfulness, of her conduct. Befteagbe de
case began, however, the district attorney disclosed that it had obtaineaf {alp&se calls Taylor
had made from Rikers Island. The contents of those tapes suggested that Taylogmrag fe
mental illness and had inappropriately coached potential witnesses to giverafsvorable to

her planned defense. The district attorney provided the tapes to Taylor's lamgyangdeated it
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planned to use them to impeach Taylor’'s withesses and rebcliaima of insanity. Taylor raises
five objections to her attorney’s performance from that point forward. None haite mer

First, Taylor argues that her counsel should have sought more thardayuoentinuance
to review the tapes. This clailms no basiin fact At Taylor's 8440.10 hearing, her lawyer
testified that he was able to review all of the tapes during that time, and the statmadéga
finding of fact to the same effect that is now entitled tpresumption of correctneaader 28
U.S.C. § 2254(e)(1).

Second, Taylor contends that her counsel failed to adequately consult with fyggesti
experts as to whether the tapes would change their opinions of Tayloral imeadth. The record
on to what degree Taylor’s lawyer made such consultations is unclear, but eramgdbat his
performance was deficient in that regatide record cannot support a finding that it actually
prejudiced Taylor's defense. Taylor's counsel did not abandon his planned insanity defense
because he believed thhkttapes would cause his experts to change their opinions, but because
he concluded that they would cause the jumgtrardthose experts’ testimoras worthlessThere
is no likelihood that any amount of consultation with medical experts would have changed his
mind on that score.

Third, Taylor asserts that her lawyer should have moved for a mistrial orotiredg that
the district attorney should have disclosedekistence of the tapes at an earlier time. Passing over
whether her counsel shouldfad have made such a motion, Taylor has not shown any prejudice
flowing from that decision. For one thing, it is highly unlikely that such aanatiould have been
granted. The tapes at issue werelaflor's ownwords Any prejudice she suffered from her
lawyer’s late discovery of those statements could have been averted if shveattidaim honestly,

and it is faintly absurd to imagine the trial judge would have granted aaiésra consequence
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of her failure to do so. Indeed, as the district attorney points out, the judge had alreadwydeni
motion to take the comparatively mild step of suppressing the tapes. Moreover, evenistadla
been moved for and granted, Taylor’s counsel testified at44€©.80 hearing thahe strategy he
pursued after learning of the tapes was the same one he would have pursued at daecond tr

Taylor’s fourth and fifth points relating to the Rikers Island tapes candugped together;
since the claim that her attorney was ineffective for failing to put on a defemse@ndshe claim
that he was ineffective for failing to put on an insanity defense, are furittiahentical. In
Taylor's 8440.10 proceedings, the state judge held that Taylor’s lawyer’s decision to praiteed w
an intoxication defense based solely on cesamining the district attorney’s witnesses was a
“reasonable, strategatecision”that “fell within the parameters of meaningful representation.”
ECF No. 29 Ex. 11 at 14. And even if counsel had pressed onwards with an insanity defense, the
§440.10 judge also held that the ultimate outcome of the trial would have beeméklsat 13.
Given the contents of the tapes, which would have had a “substantial, deleterious, idhgt dea
impact on the credibility of” Taylor’s insanity defeng#, the § 440.10 judge’s conclusions were
far from unreasonable.

Responding to theiBtrict Attorney’s Summation

Finally, Taylor argues that her attorney should have objected to seveiahpat the
district attorney’s closing argument. Passing over the finer questions ofiexheny of the
identified statements bore objecting toydrether failing to do so fell below an objective standard
of reasonable performance, certainly they were not (either individuallyuroulatively) so
egregious as to have probably affected the jury’s ultimate verdict. At theeasty the 340.10

judge’s holding that this claim lacked merit was not an unreasonable application af fader
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V. Incompetence to Waive Miranda Rights

Ground Six of Taylor's 2014 petition claims that the admission of her-goossdt
statements to the police violated thetfrihmendment because, at the time she made them, she
was incompetent to knowingly and voluntarily waive her right to remain shéthe suppression
hearing the district attorney had the burden of establishing that Taylor had made saolea w
Berghus v. Thompkinss60 U.S. 370, 382 (2010} introduced testimony from the two aférs
who questioned Taylor in the hours after the crash, as well as one of the respondingdaMis
officer testified thateread Taylor a form set of Miranda warningsat she acknowledged each
one, and that she voluntarily answered questidaseover, thégovernment’s evidence of waiver
was uncontradicted because [Taylor] did not take the stand at the suppression. heaweg
though [s]he might have done so without risk that anything [s]he said could later be aisst ag
[her] at trial.” See United States v. Male Juvenil@l F.3d 34, 42 (2d Cir. 199{®iting United
States v. Mullen$36 F.2d 997, 1000 (2d Cir. 1976)).

Based on the testimongt the suppression hearing, the trial judge found that Taylor
appeared to understand the questions she was being asked and answered them wtdhiont hes
The trial judge acknowledged some testimony that Taylor had appeanedantgo be “dazed,”
“incoherent” or staring off into space, but ultimately concluded that there was “no evidérate” t
she was “intoxicated to the degree of mania or of being unable to understandrivegra€fher]
statements.ECF No. 6 Ex. 2 at 194:2@5; compare Mincey v. Arizond37 U.S. 385, 408101
(1978) (finding statements involuntary when the defendant was “on the edge of conscipusness
That finding is entitled to a presumption of correctness on habeas review, 2838122%2(e)(1),

andthere is no evidence, let alone claad convincing evidence, that the trial judge got it wrong.

Paged of 11



V. Blind Evidentiary Rulings

GroundFive of Taylor’'s 2014 petition appears to argue that the trial judge denied her due
process by ruling on the admissibility, and commenting on the contethsg, Rfkers Island tapes
without knowing what was in them. That claim is flatly contradicted by the trialdmighsn which
the trial judge made clear that he had reviewed transcripts of the pottithestapes which the
district attorney had indicaddat would introduce if Taylor presented an insanity defense. ECF No.
6 Ex. 15 at 530:420.In her latest Memorandum of Law supporting her petition, Taylor also argues
that the trial judge’s decision that tRekers Island tapewere admissible (althougihgy were
never actually presented to the jumyiplated her rights to confrontation and against-self
incrimination. In addition to lacking substantive merthe Fifth and Sixth Amendments do not
prohibit the admission ofa defendant’'s own necoerced, noitestimonial statementsthis
argument is procedurally barrbdcause it has beeaised for the first time in habeas proceedings.
VI.  Excessive Sentences

Grounds Two, Seven, and Eight of the 2@®ition all challenge Taylor'sentences as
excessive or disproportionate. Because each of her three sentences is withevéme statutory
range under New York law, this claim is not cognizable in habeas proceédinigs.v. Keane
969 F.2d 1381, 1383 (2d Cir. 1992). And even if it were, the New York caffishancesof
Taylor's sentencestwenty years to life for murder, one to three years for driving under the
influence, and two and 1/3 to seven years for reckless endaggferwere not unreasonable
applications of the Supreme Court’s Eighth Amendmentsibns.

CONCLUSION

The petition for a writ of habeas corpu©ENIED.
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SO ORDERED.
Brooklyn, New York
August 15, 2017 tdward R. Kormown
Edward R. Korman
United States District Judge
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