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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ACRANOM MASONRY, INC.,
Raintiff, MEMORANDUM & ORDER
- against - 14-CV-1839 (PKC)
WENGER CONSTRUCTION CO., INC,,
Defendant.
________________________________________________________________ X

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiff Acranom Masonry, Ing;*Acranom”) brings this action against Defendant Wenger
Construction Co., Inc. (“Wengergeeking compensation for wotkat Acranom performed, as a
subcontractor to Wenger, on anstruction project commissioned lilye New York City School
Construction Authority (SCA”). Before the Court is Defidant's motion for partial summary
judgment. For the reasosiited below, Defendant’s motion isugted in part andenied in part.

BACKGROUND
|. Relevant Facts$
A. Pre-Contract Communications
In February 2011, Wenger submitted a bidtite SCA for a contract to complete a

construction project at a publicheml in Brooklyn, New York (the “@®ject”). (Affidavit of David

! The facts recited in this section are tak@m the parties’ Local Rule 56.1 submissions
and the record evidence citeathin. (Def.’s 56.1 Stmt., DkB3; Pl.’s 56.1 Response, Dkt. 40)
Where a party’s Rule 56.1 Statement is cited aatketis no contrary evidea in the record, the
Court deems that fact to be undisputed andtheldn Unless otherwise noted, a standalone citation
to a 56.1 Statement denotes that the Court heraelé the underlying factuallegation undisputed.
Any citation to a party’s Rule 56S3tatement incorporates by refece the documents cited therein
unless otherwise noted. Wherdéexant, however, the Court maytecdirectly to the underlying
document.
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Wenger (“Wenger Aff.”§, Dkt. 32-9, { 3; Dkt. 32-10 at 7Vhile that bid was pending, Wenger
solicited price quotes from subcaenttors for the completion of cam masonry work within the
scope of the Project. (Def.’s 56.1 Stmt., Dkt. 33, 1 2; Pl.’'s 56.1 Response, Dkt. 40, 1 2.)

Acranom submitted a price quote to Wenger for the masonry work on or around March 29,
2011. GeeDkt. 32-12.) On March 30, 2011, evidentlyesfa phone call with a representative of
Wenger, an Acranom project manager, AmhdStewart, sent Wenger an email to update
Acranom’s price quote to reflect the following adaiis: (i) “Paint removahnd gr[a]ffit[i] paint
cost 212,000”; and (ii) “Brick replacemes® per ft 18000 x 65 equals[] 1,170,000.” (Dkt. 32-12
at ECE 2.)

On or around April 18, 2011, the SCA offidialawarded the Project to Wenger.
(Dkt. 32-10 at 7.) The SCA andlenger entered into a contrgthe “Prime Contract”) that
established, among other things, the scope @fttoject, the terms and conditions of Wenger’s
completion of the Project, and a contractef $4,269,000. (Dkt. 32-10; Dkt. 39 at ECF 50-111.)
Two days later, on April 20, 2011, Wenger's PresidBravid Wenger, sent a letter to Acranom,
notifying Acranom that “Wenger W proceed with drafting a edract for the work based upon
your March 29, 2011 quote . . . and subseghtamth 30, 2011 e-mail confirming the 18000 square
foot brick removal/replacement provision unit costedf sq.ft. The total contract cost will be
$1,960,000.00.” (Dkt. 32-13.)

On May 2, 2011, Acranom project managertfomy Stewart sent an email to David

Wenger regarding the cost of a performance bond for the work that Acranom would perform for

2 David Wenger is the Prig&nt of Wenger. (Wenge\ff., Dkt. 32-9, { 1.)

3 “ECF” refers to the pagination generated by the Court's CM/ECF system, and not the
document’s internal pagination.



Wenger. (Dkt. 32-18.) In the email, Stewart estiathat “the cost of the Bond for 100% of the
contract value . . . is $23,769.1d()

B. The Subcontract

On or around May 5, 2011, Wenger andra&wmom entered into a subcontract
(the “Subcontract”) under which Acranom undertéolperform certain obl@tions, including the
completion of certain masonry work, in exchamgea total price 0$1,960,000. (Dkt. 32-14.)

Article 1 of the Subcontract incorporates certain terms of the Prime Contract between
Wenger and the SCA:

The [Prime Contract], with the Plar&pecifications, Special Provisions, Addenda,
and all other documents by reference fioigma part of the [Prime Contract]
between the [SCA] and [Wenger] are headier collectively referred to as the
“General Contract”, which is made a phéreof, and are deemed attached hereto.

[...]

[I]t is agreed that the [Prime Contradk so defined shall bdeeld and taken as a
part of this Subcontra@h every particular.

(Dkt. 32-14 (Subcontract) Art. 1.)

Article 2 of the Subcontract defines the scopéhefwork that Acranom agreed to perform
under the Subcontract. Speciflga Acranom agreedo “furnish all n€essary management,
supervision, labor, materials, tools, supplies, papgint and/or any other act or device required to
diligently and fully perform and complete” the work set forth on Rider A of the Subcontract.
(Dkt. 32-14 (Subcontract) Art 2.) Rider A ofetfSubcontract, in turrprovides that Acranom
would be responsible for “[flurnishing and instélba of all labor, materials, tools, accessories,
equipment and appliances to perform the MagoBxterior Paint Removal, Graffiti Resistant
Coatings, Membrane Waterproofing work as mbrty described in [certain] Drawings . . .

prepared by School Construction Authority.” k{D32-14 (Subcontract) 44-17.) Rider A lists



more than 20 such drawings, one of which corsta “provision” for the “replacement of bricks
per face brick replacementtdd - approx. 18,000 SF.” (Dk82-11 (Drawing No. T003.00).)

Rider A also contains a section titled “Unitd&s, Allowances, Alternates and Provisions.”
(Dkt. 32-14 (Subcontract) 47.) That section states relevant part:

No Provision is authorized to be comanted or be performed. In order to
commence performance of any Provisi@ubcontractor must receive a written
construction authorizationgsied by a corporate princgl[sic] as well as comply
with SCA provision proceduresnd requirements [sic].

[...]

The following provisions are included the base contract cost: Removal and
replacement of bricks per face replaesindetail — Approximately 18,000 square
feet.

(Id.) But that section does not specify a unit@fiar the brick removal and replacement, nor does
any other provision of RideX or the Subcontract.Sge generallipkt. 32-14 (Subcontract).)

Article 3 of the Subcontract specifies the total price of the contract, providing that
“[Wenger] agrees to pay [Acranom] for the wat&scribed [in Article Zand Rider A], the total
price of $1,960,000.” (Dkt. 32-14 (Subcontract) Af) Article 3 also contemplates, however,
that there could be adaitias or deductions to the scope andguof the Subcontract: “Payment of
this amount is subject to additions deductions within the provams of this Subcontract and of
the other documents to which tl8sibcontract is subject.ld)

Article 4 of the Subcontract specifies, amongest things, the method and timing of
Wenger’'s payments to Acranom under the Subcontiaatelevant part, #provision states that,
“[Wenger] will pay [Acranom] within fifteen (153lays after [Wenger], as a condition precedent,
receives payment from the [SCHJr [Acranom’s] items of worlon the quantities paid for by the
[SCA] and on the basis and in thenner stipulated in the [Prin@@ontract], (which [Acranom]

shall accept as agreed) and on thedaf ninety-five (95%) percent the value of Subcontractor’s



items of work at the prices stijated.” (Dkt. 32-14 (Subcontracfrt. 4.) The provision also
states that “[Wenger] reserves the right to esgint checks and/or direct checks to [Acranom]
and/or its vendors, suppliers or subcontractorgny of [Acranom’s] creditors having potential
lien rights against the work.” (. 32-14 (Subcontract) Art. 4.)

Article 19 of the Subcontract addresses the gy of “extra” work by Acranom beyond
the scope of the Subcontract:

It is expressly understood that the amolateinabove stated for performance of
the work herein, represents the full consadien to be paid for the said work and

in no event shall there be any claims for “extras” or time delays against [Wenger],
unless [Wenger] agrees, writing, to pay an extra amnt. Any deviation from

the foregoing provisions shall be nuidavoid. Any changes, modifications or
extension of the work to be performbdrein may only be done by written order
executed by [Acranom] and by an officer of [Wenger].

(Dkt. 32-14 (Subcontract) Art. 19.)
Article 20(a) of the Subcontract addresses the possibility of a disagreement between
Wenger and Acranom about work performed by Acranom during the Project:

When work is required to be done but gfaties cannot agree whether it is extra
work or contract work or cannot agreetbe value of the work ordered to be done,
[Acranom] shall perform the work withodelay upon written @ler from [Wenger]

In the event [Acranom] proceedgh work under this Article without an
agreement that the work is in fact exand/or an agreement on the value of the
work to be done, [Acranom] shall keepmplete and acceptable time and material
records of its actual costsperforming said work and @sent said records to a duly
authorized representative of [Wenger]audaily basis for signature. [Wenger] is
to be provided with the all originals [sic]Failure to strictly comply with this
provision will constitute a waiver @ny claim on account of such work.

(Dkt. 32-14 (Subcontract) Art. 20.)
Article 20(b) of the Subcontract addresses the rignof certain types of damages claims

that Acranom may makender the Subcontract:



[Acranom] shall make all claims for neges because of any claimed default,
breach, delay, interference, act or omis©bfiWenger] in writhg within five (5)

days after the occurrence of such aciooission. If [Acranom] fails to make
written notice of claim within the time spéed, stating the nature of the claim, the
costs associated with the claim, the wdetayed and its scheduled effect on the
work to be subsequently performed, such failure shall constitute a waiver of the
claim and preclude recovery.

(Dkt. 32-14 (Subcontract) Art. 20.)

Article 27(B) of the Subcontract sets forth certd®pecial Conditions,” including the
following: “1. This order supeesles all prior estimates and/or proposals. 2. [Acranom] to
provided [sic] acceptable 100% Payment & Performance Bonds (prerequisite for payment).” (Dkt.
32-14 (Subcontract) Art. 27(B).)

Article 29 of the Subcontract contains thelldaving choice-of-law provision: “any
interpretation of this Contrashall be governed by the Lawstbke State of New York.” (Dkt.
32-14 (Subcontract) Art. 29.)

Article 31 of the Subcontract contaitise following merger clause:

This writing comprises the full and entiagreement betweendlparties affecting

the work provided to herein. No other agreement or understanding of any nature
concerning the same has been enteredantwill be recognized. [Wenger] has
made no inducements or representatibtmgAcranom] whatsoever except as
expressly stated in this Sudsdract. No oral modificadn of this Subcontract shall
have any force or effect.

(Dkt. 32-14 (Subcontract) Art. 31.)
C. Changes to the Scope of the Project
With the Project underwaythe SCA and Wenger began tecliss the removVaf certain

work from the scope of the Proje¢iVenger Aff., Dkt32-9, 1 9.) As a re#tof those negotiations,

4 The parties do not indicate whesork on the Project began.
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on October 5, 2012, the SCA and Wenger executedgeh@rder No. 4, which amended the Prime
Contract by eliminating certain brick removabameplacement from the scope of work. (Dkt. 32-
15 at ECF 2-3.) The effect of Change Oder 4 was to eliminate approximately 15,900 square
feet of brick replacement from the scope of thgydat. (Dkt. 32-15 at EE2-3; Dkt. 32-16.) To
account for the elimination of that work, Change Order No. 4 also called for a “credit” to the SCA
in the amount of $558,700¢., the amount due to Wenger under the Prime Contract was reduced
by $558,700. (Dkt. 32-15 at ECF3.)

On or around October 8, 2012, Wenger trarnsaito Acranom a written Change Order
form bearing Wenger's letterhead (“Octoli#&r 2012 Change Order”). The October 8, 2012
Change Order purported to make the followingpthfication” to the Subantract: “Deletion and
addition of all labor, materials, tools, accessomregiipment and appliances as indicated in NOD
00004, for deletion of 15,900 SF of brick replacemsater Contract Provision #1.” (Dkt. 32-16.)
The Charge Order specified that the “Total Cost of work” for the Change Order was negative
$540,000, which signified a “credit” Menger in the amount of $540,000d.) Near the bottom,
the Change Order stated: “SIGN BELOMD RETURN BOTH COPIES FOR SIGNATURE.”
(Id.) An Acranom representative signed thadber 8, 2012 Change Order on October 11, 2012
and returned the order to Alex Cardinale, aggbmanager at Wenger. (Dkt. 32-16; Wenger Aff.,
Dkt. 32-9, 1 10.) Cardinale then forwarddee Change Order to David Wenger, Wenger's
President. (Wenger Aff., Dkt. 32-9, § 10.) ViitAWenger did not sign éhOctober 8, 2012 Change
Order because he believed that Wenger’s crfedielimination of 15,900 square feet from the

scope of Acranom’s brick removal work shotid calculated based on the $65-per-square-foot

5 This reduction represented a price of $35.I4speare foot of brick replacement work.
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unit price that was quoted by Acranom projeetnager Anthony Stewart in his March 30, 2011
email, rather than the effiaee rate of $35 per square fdatthe Change OrderId()

Sometime later during the Projédtyenger and the SCA amenilthe Prime Contract to
eliminate another 1,800 square feet from thekbmgmoval work on the Project. (Wenger Aff.,
Dkt. 32-9, 1 11see alsdDkt. 32-17 at ECF 2.) Based oretremoval of that 1,800 square feet,
the SCA received a credit of $63,252, which amounted credit of $35.14 per square foot
eliminated. (Dkt. 32-17 at ECF 2.) Wenger nowrokathat, “[a]t the agreegtice of $65/SF, this
meant that Wenger was entitled to a . . . itfg@dm Acranom)] for$117,000.” (Dkt. 32-9, 1 11.)

D. Payment and Performance Bond

Contrary to the requirements of Article 27(B)@ the Subcontract, Acranom did not provide
Wenger with payment and performance bonds gooentry into the Subcontract. (Pl.'s 56.1
Response, Dkt. 40, 1 11.) vanom also did not provide Wengeith payment and performance
bonds at any time during the course of thejdet. (Pl.’s 56.1 Reponse, Dkt. 40, 1 11.)

E. Purported “Extra” Work by Acranom

Acranom claims to have completed numerous items of “extra” work on the Project for
which it was never compensated. Acranom astsatsfor each item aéxtra work, it prepared a
Proposed Change Order (“PCQ”) for submission to Wenger.

PCO #5. Acranom asserts that, in or aroundgfat 2012, Wenger instructed Acranom to
“perform emergency cleanup of materials Ibft another subcontractor” and “rebuild three

masonry arches . . . [that] hfluieen] destroyed by the excavatisumbcontractor.” (Affidavit of

6 The exact date is unclear from the record.

” Acranom argues that as “substitution forltoed, [it] agreed to allow Wenger to withhold
additional amounts otherwise due to Acranomwork performed on the Project, above the 5%
retainage permitted in the Subcontract, from eagchemmonthly requisitions as security, payable
upon completion of the work.” (Monarca Aff., Dkt. 39, 1 42.)
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Salvadore Monarca (“Monarca Aff.8)Dkt. 39, 11 61-63.) Accoig to Acranom, “[a]lthough
these arches were not part of Acranom’s initial scope of work, Wenger verbally directed Acranom
to rebuild the destroyed arches in thedito avoid delays to the Project.td( 64.) Acranom
generated a written change order, dated August 30, 2012, summarizing the work performed and
reporting a total cost of $7,921(Dkt. 39, Ex. 16, at ECF 175-7BCO #5).) At some point no
later than March 4, 201*8,Acranom sent a copy of PCO #5 to Wengeéd. § ECF 176 (March
4, 2013 Email from Monarca to R. Manacasge alsdMonarca Dep?!! Dkt. 32-6, at 151:4-23.)
Wenger has not paid Acranom any distinct amount for the work described in PCO #5.
(Monarca Aff., Dkt. 39, 1 67.)

PCO #6. Acranom asserts that it performed certauctwork” that was beyond the scope
of the Subcontract “as directedtime field by the [SCA] with t& full knowledge and consent of
Wenger.” (Monarca Aff., Dkt. 39, 11 69-70.) Anmn generated a written change order, dated
August 30, 2012, summarizing the wgrérformed and reporting a tbtast of $6,584. (Dkt. 39,
Ex. 17, at ECF 178-80 (PCO #6).) #dme time prior to October 19, 202\ cranom sent a copy
of PCO #6 to Wenger.SeeDkt. 39, Ex. 18, at ECF 182 (Octold, 2012 Letter to SCA); Dkt. 39,
Ex. 17, at ECF 179-80 (March 2013 Email Thread)enger sought payment from the SCA for

work covered by PCO #6, among other thingsQatober 19, 2012 (Dkt. 39, Ex. 18, at ECF 182

8 Salvadore Monarca is a principalfatranom. (Monarca Aff., Dkt. 39, { 3.)
® The PCO costs stated in this Order are rounded dowe toetirest dollar.
10 The record is unclear as to when exagityanom sent a copy of PCO #5 to Wenger.

11“Monarca Dep.” refers to the transcripttbe deposition of Salvatore Monarca taken on
January 5, 2016. (Dkt. 32-6.)

12The record is unclear as to when exagityanom sent a copy of PCO #6 to Wenger.
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(October 19, 2012 Letter to SCA)), but Wenger maispaid Acranom any sfinct amount for the
work described in PCO #6. (Monarca Aff., Dkt. 39,  104.)

PCO #7. Acranom asserts that it performedraut installation that was beyond the scope
of the Subcontract “at Wenger'srpal field directive.” (Monara Aff., Dkt. 39, {1 73.) Acranom
generated a written change order, dated August 30, 2012, summarizing the work performed and
reporting a total cost of $2,114. KD39, Ex. 19, at ECF 184 (PCO #7)here is no documentary
evidence in the record that Acranom sent Weagmpy of PCO #7 or any other document related
to Acranom’s purported performangéthe work described in PC&7. In his affidavit, Acranom
principal Salvadore Monarca asgsethat Acranom “provided itsosts [for PCO #7] to Wenger
after the work was completed,” but the affidavit slo@t specify when, how, or in what form that
information was transmitted to Wenger. (MawAff., Dkt. 39, § 74.) Wenger has not paid
Acranom any distinct amount for the work déised in PCO #7. (Monarca Aff., Dkt. 39, 1 104.)

PCO #8. Acranom asserts that, upon Wenger'sdion, Acranom “install[ed] brick in
the lower level after the basemeavindows were infilled and waterpofed.” (Monarca Aff., Dkt.
39, 1 75.) Acranom generated a written chamgier, dated August 30, 2012, summarizing the
work performed and reporting a total cos$df351. (Dkt. 39, Ex. 20, at ECF 186 (PCO #8).) At
some time prior to October 19, 20%2Acranom sent a copy of PCO #8 to Weng&eeDkt. 39,

Ex. 18, at ECF 182 (October 19, 2012 Letter ttAB®/onarca Aff., Dkt. 39, 1 77.) Wenger
sought payment from the SCA for work cowktey PCO #8, among other things, on October 19,
2012 (Dkt. 39, Ex. 18, at ECF 182 (October 19, 2012ekeo0 SCA)), but Wenger has not paid

Acranom any distinct amount for the work ddised in PCO #8 (Monarca Aff., Dkt. 39, 1 104).

B The record is unclear as to when exagityanom sent a copy of PCO #8 to Wenger.
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PCO #9. Acranom asserts that it “performed extra work to level off window[-]sills at
basement level with mortar and brick” and ‘tga¢d a rubble wall after demolition at water main
installation.” (Monarca Af, Dkt. 39, 11 79-80.) Acranom geated a written work authorization
form, dated February 20, 2013, summarizing thekweerformed, but witout reporting a total
cost. (Dkt. 39, Ex. 21, at ECF 1900P #9).) The form stateddahAcranom was “authorized to
perform this additional work, which Acranom Btary, Inc. will be compensated for,” and was
signed by Chris Carpentieri, a Wenger represemat{iflonarca Aff., Dkt. 39, { 81; Dkt. 39, Ex.
21, at ECF 190.) Wenger has not paid Acranom distinct amount for the work described in
PCO #9. (Monarca Aff., Dkt. 39, 1 104.)

PCO #11. Acranom asserts that it performed ‘f@xtvork to remove and replace brick
damaged by another subcontmacat an entrance door atethdirection of Wenger's field
personnel.” (Monarca Aff., DkB9, 1 82.) Acranom generated atten work authorization form,
dated February 28, 2013, summarizing the workgoeréd, but without repting a total cost.
(Dkt. 39, Ex. 22, at ECF 192 (PCO #11).) The form stated that Acramas “authorized to
perform this additional work, which Acranom Btary, Inc. will be compensated for,” and was
signed by Chris Carpentieri, a Wenger represemtat{iMonarca Aff., Dkt. 39, { 83; Dkt. 39, EXx.
22, at ECF 192.) Wenger has notdoAcranom any distinct amount for the work described in
PCO #11. (Monarca Aff., Dkt. 39, 1 104.)

PCO #12. Acranom asserts that Wenger “falcAcranom to remove caulking on the
Project, which should have been performed lgydbdmolition subcontractor, as this work was not
within Acranom’s scope of w&r’ (Monarca Aff., Dkt. 39, 1 86.)Acranom generated a written
change order, dated July 14, 2084mmarizing the work performexhd reporting a total cost of

$36,282. (Dkt. 39, Ex. 24, at ECF 197 (PCO #12).ntTnder, PCO #12, specifies a total cost of
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$36,282, but does not identify wh the associated work occurradhat employees did the work,

or how many man-houssere involved. Id.) There also is no documentary evidence in the record
that Acranom sent Wengerapy of PCO #12 or any otheélocument related to Acranom’s
performance of the work described in PCO #12hitnhaffidavit, Monarca asserts that Acranom
“provided Wenger with its costs associatednwWPCO #12] on July 14, 2014.” (Monarca Aff.,
Dkt. 39, 1 87.) Wenger has not paid Acranamy distinct amount for the work described in
PCO #12. (Monarca Aff., Dkt. 39, 1 104.)

PCO #13. Acranom asserts that Wenger “forced Acranom to perform additional work to
clean the [P]roject . . . which Acranom performedorder to avoid delays to the Project.”
(Monarca Aff., Dkt. 39, 11 88-90.Acranom generated a writtenartge order, dated July 14,
2014, summarizing the work performed and répgra total cost 0$28,603. (Dkt. 39, Ex. 25,
at ECF 199 (PCO #133}) That order, PCO #13, specifies tataost of $28,60associated with
180 hours worked by a “Mason” and 180 hours worked “Laborer,” but it does not identify
when the work occurred or which employees did the wold.) (There also is no documentary
evidence in the record that Acranom sent Weagmpy of PCO #13 or any other document related
to Acranom’s performance of the work descrili@d®CO #13. In his affidavit, Monarca asserts
that Acranom “provided Wenger with its costssociated with [PCO #13] on July 14, 2014.”
(Monarca Aff., Dkt. 39, § 91.) Wenger has paid Acranom any distinct amount for the work

described in PCO #13. (Monarca Aff., Dkt. 39, 1 104.)

14 PCO #13 contains a reference to “OrvilePlatt High School,” which was not the SCA
site where Acranom performed work under Sw@bcontract. (Dkt. 39, Ex. 25, at ECF 199.)
Acranom asserts that this reference is a “typpfgical error resulting from Acranom’s use of
standardized forms.” (Momnea Aff., Dkt. 39, 1 92.)
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PCO #14. Acranom asserts that it “incurred addiid labor costs as a result of having to
work through winter months, whiatas the result of deja to the Project not caused by Acranom.”
(Monarca Aff., Dkt. 39, 1 93.) Acrem also asserts that thesstsavere increased somehow by
Wenger's failure to “adequately heat the spémeenable Acranom to perform efficiently.”
(Monarca Aff., Dkt. 39, 1 94.) Acranom generhtecost summary, daté-ebruary 6, 2013, that
summarizes the “added labor costs resulting fldenger’s failure to prode the contractually
required ‘heat’ to the projeétwhich Acranom assessed at $77,099. (Dkt. 39, Ex. 26, at ECF 201
(PCO #14).) The record does not indicate whethevhen this cost summary was transmitted to
Wenger. Wenger has not paidrAnom any distinct amount foregtwork described in PCO #14.
(Monarca Aff., Dkt. 39, 1 104.)

F. Partial Payments and Partial Lien Waivers

Over the course of the Project, Wengeréssaight checks to Aanom totaling $540,102.
(Wenger Aff., Dkt. 32-9, 1 22; Pl.’s 56.1 Respori3kt. 40,  42.) Upon reqati of each of these
payments, Acranom signed a separate “Partial @aand Release of Lig’ which, in relevant
part, provided:

For and in consideration of the supaid by Wenger] . . . the undersigned
[Acranom] does hereby waive and releadiens, demands, claims or rights of
lien of the undersigned [Acranom] . . . o tlmonies or other consideration due or
to become due from Wenger Constructiam,dnc., [and] [tlhe [SCA] . . . for [the
Project] on account of labor or matds or both furnished, on account, for the
premises known as PS 86 of which the usdmed [Acranom] ishe Supplier or
Subcontractor or Consultant as per [Bgbcontract] and change orders on said
premises.

In addition, the undersigned [Acranom] doeereby forever release, waive, and
discharge Wenger Construction Co., Incndp[t]he [SCA] . .. from any and all
causes of action, suits, debts, accouwtdmages, encumbrances, judgments, claims
and demands whatsoever, in law or ggwhich the undeigned and/or its
successors and/or assignees ever hawrhas against Wenger . . . by reason of

13



delivery or materials and/d¢ine performance of work relag to the construction of
the Project, but only for materialsidered and work performed . . . .

The undersigned [Acranom] hereby acknalges that it has received partial
payment, less retainage, . . . for all wpeeformed in conndion with the Project
(payment on acct) and the umsigned hereby affirms th#ttere are noutstanding
claims against Wenger . . .@onnection withthis Project.

(Dkt. 39, Ex. 12, at ECF 130, 135, 142, 150, 157, 163, 165.) Acranom signed the last of these
releases on June 20, 2013. (Dkt. 39, Ex. 12, at ECF 130.)

G. Payments to Third Parties

In addition to the payments that Wengerdmao Acranom, Wenger also made the
following payments, totaling $56,022.92, to certainAcranom’s suppliers and creditors on
Acranom’s behalf: (1) $45,268.72 to the Masonders Trust Fund; (2) $7,591 to RKL Building;
(3) $3,062 to Glenwood Mason Supply; and§491.20 to E&E Equipment. (Def.’s 56.1 Stmt.,
Dkt. 33, 11 17-20%%
Il. Procedural History

Acranom commenced this amti on March 21, 2014. (Dki.) After the close of
discovery, the parties appearkd a pre-motion conference moerning Wenger’s intention to
file a motion for summary judgemt and a motion for leave @mend its answer to add a
counterclaim against Acranom based on evéms had occurred durg the pendency of the
litigation. (Dkt. 25.) Withthe Court’s leave, Acranom filesh amended complaint (“Amended
Complaint”) on July 152016, and Wenger filed amended answer, witts new counterclaim,

on July 29, 2016. (Dkts. 26, 270n November 21, 2016, Wengded the present motion for

15 Acranom does not dispute that Wenger made these four paymé&esPl.(s 56.1
Response, Dkt. 40, 11 17-20.)
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partial summary judgment on rde issues related to Plaffis claims in the Amended
Complaint. (Dkt. 32.)
LEGAL STANDARD

Summary judgmenis appropriate where the submissiamishe parties, taken together,
“show(] that there is no genuirgispute as to any material fagshd the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 5&agAnderson v. Liberty Lobby, In&77 U.S.
242, 251-52 (1986) (summary judgment inquirywsether the evidencpresents a sufficient
disagreement to require submissiona jury or whether it is sone-sided that one party must
prevail as a matter of law”). A dispute of factgenuine” if “the [record] evidence is such that a
reasonable jury could return a verdict for the nonmoving pafynderson477 U.S. at 248.

The initial burden of “establishing the absentany genuine issue of material fact” rests
with the moving party.Zalaski v. City of Bridgeport Police Dep®13 F.3d 336, 340 (2d Cir.
2010). Once this burden is met, however, the dushifts to the nonmoving party to put forward
some evidence establishing the existence of a guestfact that must besolved at trial Spinelli
v. City of N.Y,.579 F.3d 160, 166-67 (2d Cir. 2009¢e alsdCelotex Corp. v. Catretd77 U.S.
317, 322-23 (1986). A mere “scintilla of evidence” in support of the nonmoving party is
insufficient; “there must be evidence on whittte jury could reasongbfind for the [non-
movant].” Hayut v. State Univ. of N.Y352 F.3d 733, 743 (2d Cir. 2003) (quotation omitted;
alteration in original). In other words, “[tjh@nmoving party must come forward with specific
facts showing that there isggnuine issue for tridl. Caldarola v. Calabrese?98 F.3d 156, 160
(2d Cir. 2002) (quotation omitted; emphasis in original).

In determining whether a genuine issue of &asts, the court must resolve all ambiguities

and draw all reasonable infaes against the moving partylajor League Baseball Props., Inc.
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v. Salvino, InG.542 F.3d 290, 309 (2d Cir. 2008). The Calsb construes any disputed facts in
the light most favorable to the nonmoving par8eeAdickes v. S.H. Kress & C&98 U.S. 144,
157-59 (1970). However, “the mere existenceanhealleged factual dispatbetween the parties
will not defeat an otherwise properly suppdrtaotion for summary judgment . . . Anderson
477 U.S. at 247-48 (emphasis in original).
DISCUSSION

In its motion for summary judgment, Wenger afles Court to rule as a matter of law that
(1) Wenger is entitled to a credit of $1,150,000dmination of face brick removal work from
the Subcontract, (2) Wenger is entitled toradit of $23,769 for Acranom’s failure to provide
payment and performance bonds as required bgdheontract, (3) Acranom’s claims for extra
work denominated as PCOs ##5, 6, 7, 8, 9, 21,138, and 14 are barred by the Subcontract and
fail as a matter of law, and (4) Wenger isitted to a credit of $596,125.86 for payments made to
Acranom or third parties on behalf of Acranonihe Court addresses each prong of Wenger’s
motion in turn.
I.  Wenger’s Credit for Elimination of Face Brick Removal from the Subcontract

As initially executed, the Subatract required Acranom to perform, among other things,
“approximately 18,000 [square feet]” of face Briemoval and replacement. During the course
of the Project, however, Wenger and the SCAcéwamended the scope of the Project to
eliminate face brick removal, resulting in tkémination of 17,700 square feet of face brick
removal. To account for the elimination of thabrk, the SCA received a combined credit of

approximately $621,952 on the Prime Contféctn its motion, however, Wenger seeks a much

16 The SCA received a credit of $558,700 for thmi@ation of 15,900 square feet of face
brick removal, as documented@hange Order No. 4. (Dkt. 32-15 at ECF 3.) The SCA received
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larger credit from Acranom under the Subcontre@pecifically, Wenger seeks a credit under the
Subcontract equal to the square footage of face brick removal eliminated from the Project
(17,700 ff) multiplied by a unit price of $65 per sgaafoot, which amounts to a credit of
$1,150,000. (Def.’s Br. (Dkt. 41) at 5.)

Under New York law,” a court must construe a writtagreement according to its plain
and ordinary meaning and in a manner that gimesning and effect to all of its provisions.
Orchard Hill Master Fund Ltd. v. SBA Commc’ns Cog80 F.3d 152, 157 (2d Cir. 2016). Where
a written agreement appears to comprise thegsacomplete agreement on a matter, the parol
evidence rule bars consideration of any extciesiidence that would “alter add a provision to
[the] written agreement.Schron v. Troutman Sanders LL986 N.E.2d 430, 433-34 (N.Y. 2013).
In such cases, extrinsic evidence may be corsidenly to cure ambigties that are apparent
from the face of the contrackee Bailey v. Fish & Neav@68 N.E.2d 956, 959 (N.Y. 200 Bank
of N.Y. Trust Co. v. Franklin Advisers, In¢26 F.3d 269, 276 (2d Cir. 2013e also W.W.W.
Assocs., Inc. v. Giancontie$66 N.E.2d 639, 642 (N.Y. 1990) (‘ik well settled that extrinsic
and parol evidence is not admissible to create an ambiguity in a written agreement which is
complete and clear and unambiguous on its face.” (quotation omitted)). “Whether a contract is
ambiguous is a question of lawd be decided by the courBailey, 868 N.E.2d at 959.

Here, the Subcontract contains a broad mectrse, which states that the Subcontract
“comprises the full and entire agreement betwiberparties” concerning Acranom’s work under

the Subcontract, and that “[nfither agreement or understandwwfgany nature concerning the

a credit of $63,252 for the later elimination of drest1,800 square feet of face brick removal.
(Dkt. 32-17 at ECF 2.)

17 As previously noted, the Subcontracthoice-of-law provisionspecifies that the
Subcontract “shall be governed by the Laws ef$itate of New York.” (Dkt. 32-14 (Subcontract)
Art. 29.)
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same has been entered into dt lae recognized.” (Dkt. 32-14 (Sutwetract) Art. 31.) This clause
“require[s] full application of the parol evidencdaito exclude any extrinsic evidence that would
“alter or add a provision to a written agreemer&chron 986 N.E.2d at 433-34. Accordingly, to
assess the first prong of Wenger's motiares-Wenger’s claim for a $1,150,000 credit for the
elimination of 17,700 square feeft face brick removal from thecope of the Project—the Court
first considers the plain meaning of the Subragitand considers extrinsic evidence only as
necessary to cure ambiguities thatapparent from the face of the Subcontract.

A. Contract Ambiguity

A contract is ambiguous “if it is reasonably seystible of more than one interpretation . . .
[as] determin[ed] by referee to the contract alone Burger King Co. v. Horn & Hardart Co.
893 F.2d 525, 527 (2d Cir. 1990). To determinestiver the Subcontract is ambiguous as to
Wenger’s credit for the eliminated face brickmoval work, the Court has considered the
Subcontract as a wholgiving its terms their plain and ordinary meaning.

The Court’s analysis begins with Article 3tbe Subcontract, which states that “[Wenger]
agrees to pay [Acranom] for theork described [in Article 2 ahRider A], the total price of
$1,960,000.” (Dkt. 32-14 (Subcontraétrt. 3.) In addition to statig a “total price” for the full
scope of work defined in the Sundract, Article 3 also contemplattsat there could be additions
or deductions to both the scope and price of the@uitact: “Payment of this amount is subject to
additions or deductions within tipeovisions of this Subcontract aatthe other documents to which
[the] Subcontract is subject.1d() Article 3 of the Subcontradbes not indicate, however, which
“provisions of [the] Subcontract” or what “othdocuments to which thiSubcontract is subject”

establish the method for adjusting the Subcongracice based on chamgt its scope.|d.)

18



Acranom urges the Court to find thissaver in Article 4of the Subcontracf In relevant
part, Article 4 states that, “[Wenger] will pay [Aarom] within fifteen (15) days after [Wenger],
as a condition precedent, receives payment treSCA] for [Acranom’s] items of work on the
guantities paid for by the [SCA] and on the baand in the manner stipulated in the [Prime
Contract], (which [Acranom] shizaccept as agreed) and on thsibaf ninety-five (95%) percent
of the value of [Acranom’s] items of work Hte prices stipulated.(Dkt. 32-14 (Subcontract)
Art. 4.) Acranom argues that Article 4 “unaigioously provides” that “Wenger was obligated to
pay Acranom for the work it performed basedtlo® lump sum Subcontract price from the funds
it received by the Owner.{Pl.’s Br. (Dkt. 38) at 4-5%f The flaw in Acranom’s argument is that
Article 4 is ambiguous as to thegper measure of “the value of¢flanom’s] items of work at the
prices stipulated.” One reasonabi¢erpretation of this phrase ikat it refers to the value of

Acranom’s items of work at “the prices stiptédd” between the SCA and Wenger. Alternatively,

18 Neither party has put forward any evidenor argument concerning what “other
documents to which the Subcontracsubject,” if any, are relevatd adjusting the Subcontract’s
price based on changes to its scope. (Dkt. 32-Gdo@tract) Art. 3.) Under general principles
of contract interpretation, howevehe Court finds that Article 8'reference to “other documents
to which this Subcontract is subject” must tlead together with thether provisions of the
Subcontract, including the merger clause ®eth in Article 31, which provides that the
Subcontract “comprises the full and entire agreeinibetween the partiegnd that “[n]o other
agreement or understanding of amture concerning the same hasib entered into or will be
recognized.” See Orchard Hill830 F.3d at 157 (“[A] contract shoulet construed so as to give
full meaning and effect to all of its provisiongduotation omitted)). Reading Article 3 together
with Article 31, the Court finds #t Article 3's reference to “other documents to which this
Subcontract is subject” must refer to documetitat are expressly incorporated into the
Subcontract—+e., the Prime Contract and the other doemts that are incorporated into the
Subcontract via Article 1 dhe Subcontract. (Dkt. 324 (Subcontract) Art. 1.)

19 The Court notes that, as an initial matteiisifar from clear how, if at all, Article 4
applies herei.e., to work that wasot performed by Acranom, because it was removed from the
Project’s scope, and for whidenger is seeking a credit., an adjustment to the Subcontract
price. The Court, however, defers ruling on thsie, which the parties have not fully briefed.
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this phrase could refer to the value of Acranoit®ms of work “at the pces stipulated” between
Wenger and Acranom. Neither party has poirtteénother provision ofhe Subcontract that
resolves this ambiguity, and the Court has found none.

As a fallback, Acranom argues that Wengen'edit for the elimination of face brick
removal from the Project must be determingdrsuant to the ‘[Prime] Contract’ between Wenger
and the [SCA]” because the Prime Contract wasrpaated into the Subcontract via Article 1.
(Pl.’s Br. at 5;see alsdkt. 32-14 (Subcontract) Art. 1 (“Thefifhe Contract] . . and all other
documents by reference forming a part of the [Prime Contract] between the [SCA] and [Wenger]
are hereinafter collectively referréa as the ‘General Contract’, wh is made a part hereof. . .

.").) Acranom points, in particular, to Artee7 of the Prime Contract, which provides:

The SCA shall determine the amount of aajustment to the Contract price by
Change Order, including a Unilateralddor Allowance Change Order, based on
one or more of the following methods sedgtby the SCA, in its sole discretion:

Accepting a lump sum amount agreed upon by both parties.

(Dkt. 39, Ex. 4 (Prime Contrgctat ECF 72 § 7.01.) Theo@rt finds, however, that these
provisions of the Prime Contract, like Articles 3 and 4 of the Subcontract, do not
unambiguously specify how to compute Wenger's credit forelimaination of brick
removal work from the Project; instead, thedress one permissible method for the SCA
to adjust the contract price of the Primen@act. It is ambiguoyfiowever, whether these
provisions apply only to the $Cs credits under the Primeddtract, or also apply to
Wenger's credits under the Subcontract by vidiihe Subcontract’s incorporation of the
Prime Contract as “a part [offhe Subcontract itself. (DkB2-14 (Subcontract) Art. 1.)

In addition to the provisions on which Acranasiies in its memoradum, the Court also

considers the significance of a provision contained in Rider A of the Subcontract. Rider A contains
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a section titled “Unit Prices, Awances, Alternates and Prawiss.” (Dkt. 32-14 (Subcontract)
at 17.) That section s&#, in relevant part:

No Provision is authorized to be cormanted or be performed. In order to
commence performance of any Provisi@ubcontractor must receive a written
construction authorizationgied by a corporate princgl[sic] as well as comply
with SCA provision proceduremnd requirements [sic].

[...]

The following provisions a included in the base mimact cost: Removal and
replacement of lmks per face replacesnt detail — Appsximately 18,00@quare feet.

(Id.) Both parties agree that this section of the contract doespecify a unit price for the
“Provision” of the Subcontract calling for éhremoval and replacement of approximately
18,000 square feet of face brickDef.’s Reply (Dkt. 35) at 3; Pk'Br. at 5.) Nonetheless, the
Court observes that this section of the contraay be relevant to tarpreting the ambiguities
identified above in Articles 1 @anh4 of the Subcontract. For &xple, by stating that “No
Provision is authorized to be commencedperformed . . . [withouth written construction
authorization,” this seaih appears to make Acranan’face brick removal work a
provisional—t.e., contingent—part of the Subcontract. tBas noted above, Article 3 of the
Subcontract specifies a “total price” that asss Acranom’s performance of all of the work
described in Rider A, including the prowsial work, and neither Article 3 nor Rider A
specifies the value of the Subcontratthoutthis provisional work.Thus, even assuming that
Rider A unambiguously designates theckmremoval workas provisional—+e., contingent—
the Subcontract nonetheless fadsspecify unambiguously the mhm@d by which to determine
the price of Acranom’s partial perfmance of that provisional work.

In summary, the Court finds that Articlly Article 3, Article 4,and Rider A of the
Subcontract are potentially relentao the determination of Wenge credit for the elimination of

17,700 square feet of face bricknteval from the scope of the Project. However, due to
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ambiguities in those provisions, as described apthe Court is unable to determine the proper
method for calculating Wenger’s credit withaainsideration of drnsic evidence.

B. Extrinsic Evidence

Having found material ambiguities in the Sabhtract, the Court may consider extrinsic
evidence to cure those ambiguities, excepte&insic evidence cannot be introduced to “alter
or add a provision to a written agreemengthron v. Troutman Sanders LL$86 N.E.2d 430,
433-34 (N.Y. 2013). The admission of extrinsic eviketo cure ambiguities in a complete written
agreement is an act of contract interpretation, not contract reform&emCollins v. Harrison-
Bode 303 F.3d 429, 433-35 (2d Cir. 2002m. Home Assur. Co. v. Merck & C829 F. Supp.
2d 436, 444 (S.D.N.Y. 2004). The decision to ademirinsic evidence does not give a court
unlimited discretion to “add or excise terms” froin@ agreement, “nor [talistort the meaning of
those used and thereby makeeav contract for the parties undie guise of interpreting the
writing.” Bailey v. Fish & Neave868 N.E.2d 956, 959 (N.Y. 2007) (quotation omitted). Rather,
the court considers the extrinsic evidence for the limited purpose of resolving a specific ambiguity
in the written agreementSee Tom Doherty Assocs., Inc. v. Saban Entm’t, ®#cF.3d 27, 36
(2d Cir. 1995) (“Extrinsic edence is admissible only to resolve conflicting, plausible
interpretations that straddle the ambiguity of a word.”).

Here, Wenger points to three pieces of estarevidence to support its proposal to use a
unit price of $65 per square foot to calculateciedit for elimination of brick removal from the
Subcontract. First, in a pedntract email dated March 3B011, an Acranom project manager
provided a price quote to Wenger that was dasge among other things, a unit price of $65 per
square foot for 18,000 square feet of face brigkagement. (Dkt. 32-12 at ECF 2.) Second, in a

letter dated April 20, 2011, David Wenger notifiddranom that Wenger would “proceed with
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drafting a contract for the wotkased upon [Acranom’s] March 28)11 quote . . . and subsequent
March 30, 2011 e-mail confirming the 18000 squan# brick removal/replacement provision unit
cost of 65/ sq.ft.” (Dkt. 32-13.Yhird, according to Wenger, “Acranom’s corporate designee . . .,
Salvatore Monarca, readily conceded at his depaditiat Acranom’s regular practice is to credit
a customer for omitted work based on the bid value of the work.” (Def.’s Br. at 6.)

The problem with Wenger’'s proposed extrinsidence is that it deenot address any of
the contract ambiguities, described above, fivavent the Court from determining Wenger’s
credit based solely on the terms of the Subcontr&ee Saban Entm'60 F.3d at 36 (extrinsic
evidence is admissible only to cure specific agulties in a written agement). The proposed
evidence does not provide any information on plagties’ intentions as to the incorporation
provisions of Article 1 of theSubcontract, nor does it elucidathe meaning of the payment
provisions of Articles 3 and 4 of the Subcawntr Indeed, the disconact between Wenger’'s
extrinsic evidence and the Subaaat’'s ambiguities is not surprising, given that Wenger does not
acknowledge that any suelmbiguities exists. See generallipef.’s Br.; Def.’s Reply.)

Wenger, however, argues that its proffeeadrinsic evidence should be considered “to
complete” the Subcontract on a “critical’” questmmwhich the Subcontract is “silent.” (Def.’s
Reply at 3.) Wenger argues that “[w]here . . . l@dweontract is incomplete, extrinsic evidence is
admissible to complete the writing if it is apparérom an inspection ahe writing that all the
particulars of the agreement are not presewt that the evidence offered does not vary or

contradict the writing.”(Def.’s Reply at 3% In other words, Wenger does not seek to introduce

20 The Court rejects Wenger’s suggestion fdatv York law allows a court to consider
extrinsic evidencevhenevera contract is “silent” as to a ‘itcal” issue (Def.’s Reply at 3), as
directly contrary to the most badienet of the parol evidence rulée; extrinsic evidence may
not be used to “alter or add a piien to [the] written agreement3chron 986 N.E.2d at 433-34;
see also In re World Trade Cti754 F.3d 114, 123 (2d Cir. 2014) (noting that, under New York
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extrinsic evidence to resolve anlaiguity in the Subcontract, but rathto fill a gap that exists in
the Subcontract on a critical issuéd.

To be sure, the Second Circuit statednime World Trade CtrDisaster Site Litig(“In re
World Trade Ctr’), that “an omission as to a materissiie can create an agplity,” which may be
resolved by extrinsic evidence, hare the context within the docent’s four corners suggests that
the parties intended a result not expresshedtat754 F.3d 114, 122d Cir. 2014) (quotingdart
v. Kinney Drugs, In¢.67 A.D.3d 11541156 (N.Y. App. Div. 2009)j* However, even assuming

the validity of this exception—which has noebeadopted by the NeWork Court of Appeals—

law, “[c]ourts should be ‘extremehgluctant[]’ . . . to imply a terrthat ‘the parties have neglected
to specifically include™, and “‘courts may not lmpnstruction add or excisgerms, nor distort the
meaning of those used and thereby make a cawract for the partge under the guise of
interpreting the writing™ (quotiny/t. Teddy Bear Co. %38 Madison Realty Co307 N.E.2d 876,
879 (N.Y. 2004) an®eiss v. Fin. Performance Cor@64 N.E.2d 958, 961 (N.Y. 2001)Yjerizon
N.Y. Inc. v. Vill. of Westhampton Beadto. 11 Civ. 252, 2014 WL 2711846, at *9 (E.D.N.Y.
June 16, 2014) (declining to “read provision into partiesfranchise documents) (quotitg re
World Trade Ctrand collecting New York cases).

21 The Court inn re World Trade Ctralso cited three New York cases for the proposition
that, “in limited circumstances a court may suppliyissing term in a contract.” 754 F.3d at 122.
The cases cited make clear, however, thatcttmimstances in which a court may “supply a
missing term” in a contract are, indeed, veryited, and none of those cases suggests that the
Court should “supply” a re-pricing mechanism to Swécontract if one isot established within
the four corners athe SubcontractSee Haines v. City of N,Y364 N.E.2d 820, 822 (N.Y. 1977)
(where a contract required théyCof New York to provide continuing maintenance to a nearby
municipality’s sewage system, but did not in@wa duration term, theddrt could “inquire into
the intent of the parties andmply the missing term if a duration [could] be fairly and reasonably
fixed by the surrounding circumstarscand the parties’ intent”)n re Bond & Mortg. Guar. Co.
196 N.E. 313, 315 (1935) (where a contract autledria mortgage guarantor to act as a bank’s
agent, the bank could terminate the agreement notwithstanding the absence of a termination clause
when the guarantor became insolvent and haddtinistration transferred to the New York
superintendent of insurance for rehabilitatial®myn v. Searingl22 N.E. 706, 710 (N.Y. 1919)
(declining to “read [the agreement] in ligbt the purposes and objecto be accomplished,”
because “nothing can be added to or read i®@gneement unless there be ambiguity which gives
play for judicial interpretation,and “[w]e find no such ambiguity”).

22 1Indeed, the New York Court of Appeals hggsceed the idea thaixtrinsic evidence may
be considered whenever a court finds a coveragéngawritten contract, holding that, in general,
“[a]n omission or mistake in a contract,” suchtlas failure to “address [a] contingency . . . does
not, of itself, create an ambiguityReiss v. Fin. Performance Corg64 N.E.2d 958, 961 (N.Y.
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the Court cannot find, as a matterlaiv, that the Subcontract’s “foeorners” “suggest[] that the
parties intended a resulbt expressly stated” in the SubcontraFor one thingthe Subcontract
expressly states that it “comprises the full and emiyreement between the parties” and “supersedes
all prior estimates and/or proposals,” which ucdés the notion that the parties intended for
Acranom’s pre-contract price quote to becarporated into the Subcontract. (Dkt. 32-14
(Subcontract) Art. 27(B), Art. 31Further, as explained aboveetBourt is unable to determine,
based on the present record, Weetthere is in fact a “silenceh the Subcontract that could
potentially be filled by extrinsievidence of an agreement to @ws&65 unit price to account for
reductions in the scope of Acranom’s face loriemoval work. Indeeddepending on how the
factfinder resolves the ambiguitidescribed above in Article 1, Art&c3, Article 4, and Rider A of
the Subcontract, the factfinder may conclude theaSilocontract, or “[an]other document][] to which
the Subcontract is subject,” establishes a methodltolate Wenger’s credir elimination of face
brick removal from the Subcontract. In shahe Court finds that Wenger’'s proposed extrinsic
evidence is not admissible, at least at this stageyre a supposed “silence” in the Subcontract.
Nonetheless, looking ahead to trial, the Galiscerns two narrow paths by which Wenger

may be able to introduce itsgffered evidence. The first ais through Article 4 of the

2001);see also Vill. of Westhamptdaz014 WL 2711846, at *9 (collecirNew York cases). As
the Honorable Denny Chin once explained, basddmgsettied New York law, unless a written
agreement’s silence on a matter resdie contract “[un]intelligible”—e., unless the silence
itself causes the written terms of the agreeneriie ambiguous—a court cannot use extrinsic
evidence to “supply[] a term” to fill the silenc&irschten v. Research Inst. of Am., [fdo. 94
Civ. 7947, 1997 WL 739587, at *1(&.D.N.Y. Sept. 24, 1997gccord Trs. of Southampton v.
Jessup 65 N.E. 949, 951 (N.Y. 1903) Ah ambiguity, in order to authorize parol
evidence . . . must arise out of words used indtrgract]. Such an ambiguity never arises out of
what was not written at all, but only out of wiveas written so blindly and imperfectly that its
meaning is doubtful.”)Nissho Iwai Eur. PLC v. Korea First Bank82 N.E.2d 55, 60 (N.Y. 2002)
(“[Als with all written agreements, . . . ambiguiipes not arise from silence, but from ‘what was
written so blindly and imperfectly #t its meaning is doubtful™” (quotingessup65 N.E. at 951)).
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Subcontract. As noted abowgrticle 4 provides, among othéhings, that Wenger would pay
Acranom for “items of work . . . on the bas$ ninety-five (95%) percent of the value of
[Acranom’s] items of worlat the prices stipulatetl (Dkt. 32-14 (Subconéct) Art. 4 (emphasis
added).) To the extent the phrase “at the pritigsilated,” which th€ourt finds ambiguous, is
proved to refer to prices “stipulated” betwaatenger and Acranom, Wenger would be permitted
to introduce evidence of the prices “stigigld” between Wenger and Acranom, which may
potentially include the extrinsic evidence thatiWer offers here. Th€ourt does not consider
the evidence at this stage, howgwvhere the record evidence isufficient to resolve the facial
ambiguity in Article 4 in Wenger's favor.

The second potential path for Wenger’'s esidnevidence is based on the background
principles of common law that maotentially come into play ithis action, depending on the
evidence produced atal. Given the Subcordct’s failure to unambigualy establish the method
by which to compute Wenger’s ciedor the elimination of facdorick removal work from the
Project’s scope, the Court or a jury may find that parties simply did not reach a meeting of the
minds as to that methodn that scenario, the Court or a jumpuld need to determine whether, in
the absence of a mutual agreetreemcerning the method for conmg Wenger’s credit, the parties
can nonetheless be said to have reached agream all material tersof the SubcontractSee
Madeira v. Affordale# Hous. Found., Inc469 F.3d 219, 252-53 (2drC2006) (“Few principles are
better settled in the law of contradhan the requirement definiteness. Ian agreement is not
reasonably certain in its material terms, thene lba no legally enforceable contract.” (quoting
Cobble Hill Nursing Home, Inov. Henry & Warren Corp.548 N.E.2d 203, 206 (N.Y. 1989)).
Although a ruling on that issue pemature at this time, the Cowbserves that the method for

computing Wenger'’s credit appears to be an intggudlof the price term of the Subcontract, which
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is presumably a materisdrm of the agreementee Tufano v. Morrj286 A.D.2d 531, 534 (N.Y.
App. Div. 2001) (“It is well settledhat the price to be paid undercontract is a material term.”
(quotation omitted)). Thus, if the parties are deieechto have failed to reach an agreement on the
method for computing Wenger’s credit—which segurassible given the cemt record—they might
not have an enforceable contract at 8&e KJ Roberts & Co. v. MDC Partne5 F. App’'x 6, 7
(2d Cir. 2015) (affirming dismissal of breach oht@ct claim because “the parties never agreed to
a material term . . . namely, th&djustments’ to be aplied in order to calculate [an] incentive
payment”). In that scenario, extrinsic evideniceluding potentially theextrinsic evidence that
Wenger has offered here, mightdmmitted in order to salvageetiSubcontract based on a mutual
mistake not to include a price-adjustment unit preesN.Y. First Ave. CV3nc. v. Wellington
Tower Assocs299 A.D.2d 26, 205-06 (N.Y. App. Div. 2002Barash v. Pa. Terminal Real Estate
Corp, 256 N.E.2d 707, 712 (N.Y9XO0), or to resolve Acranomtdaims against Wenger in non-
contract terms, such ggantum meruibr unjust enrichmensee Hudson & Broad, Inc. v. J.C. Penny
Corp., 553 F. App’x 37, 4Gt1 (2d Cir. 2014).

C. Summary

The Subcontract does nahambiguously specify the metth by which to calculate
Wenger’s credit for the eliminatmoof 17,700 square feet of fabeack removal from the scope
of the Project. Several provisions of the Suiicact—namely, Article 1Article 3, Article 4,
and Rider A—are potentially relevant to this issbut the extrisic evidence that Wenger seeks
to introduce is insufficient to cure the ambiguitieshose provisions as a ther of law. Further,

the extrinsic evidence is not admissible to auseipposed “silence” ithe Subcontracseparate
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and apart from a contractuaimbiguity that appears from the face of the Subcontfact.
Accordingly, the Courtannot find as a matter ¢hw that Wenger is éiled to a credit of
$1,050,000 for the elimination df7,700 square feet of brickmeval from the scope of the
Subcontract, and therét prong of Wenger'miotion is denied.
Il.  Wenger’s Credit for Acranom’s Failure to Provide Payment and Performance Bonds
Wenger asks the Court to rule that Wengenistled to a credit of $23,769 for Acranom'’s
failure to provide payment and performartoends as required by the Subcontract. Article
27(B)(2) of the Subcontract pralgs that “[Acranom was reqeul] to provide[] acceptable 100%
Payment & Performance Bonds (prerequisite payment).” (Dkt. 32-14 (Subcontract)
Art. 27(B).) Acranom conceddhat, contrary to this req@ment, Acranom did not provide
Wenger with payment and performance bonds prior to entry into theo@udct. (Pl.’s 56.1
Response, Dkt. 40,  11.) Acranom also didprovide Wenger with payment and performance

bonds at any time during the course of the Project. (Pl.’s 56.1 Response, Dkt. 44, { 11.)

23 Moreover, even if the Court considereeé tiarch 30, 2011 emnlathe April 20, 2011
letter, and Monarca’s deposgiti testimony, the Court would hgrant summar judgment to
Wenger on the first prongf its motion. The Mech 30, 2011 emnl and April 20, 2011 letter
both specify a unit price of $&6r the initial price qute that Acranom sertb Wenger before
the Subcontract was exded. But that unit pce assumed a masonrybjoonsisting of 18,000
square feet of brick removand neither documensipecifies whether ankdow that unit price
would change if the s@re footage of Acranom’s wonkas decreased. Likewise, neither
document suggests &hthe unit priceof $65 would be used tmake adjustments to the
Subcontract price. Monarca’'smiesition testimony is sufficient as wellgiven that Monarca
testified, at most, that Acranom®rmal practice is to adpt its fees based anunit price, but
never testified that the pg’'s agreement in this sa worked in that wayFinally, al of this
extrinsic evidence would, in any event, needbéoconsidered alongside the evidence Acranom
offers to show that, when the SCA eliminafede brick removal fnm the Project, a Wenger
representative prepared a wnittdocument, dated October 8, 20%&ting that Wenger’s credit
for the work reductiorwas only $540,000, which assumed at ymice much lowe than $65.
(SeeDkt. 32-16 (October 012 Change Order).)

24 Acranom argues that as “substitution fbe bond, [it] agreed to allow Wenger to
withhold additional amounts otherwise due to Acnma for work performed on the Project, above
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In their memoranda, the parties argue mainly about whether Wenger waived the payment
and performance bond requirement through its condimtf.’s Br. at 8; PIs Br. at 9-11; Def.’s
Reply at 5-7.) But these arguments are befidgoint. Even assuming that Wenger retains a
right to enforce the bond requirement, Wengarttion for a credit of $23,769 has no grounding
in the law. To be sure, a breach-of-coatr@efendant may claimecoupment or setdff for the
plaintiff's breach of the contracin which the plaintiff suesSee Bendat v. Premier Broad. Grp.,
Inc.,, 175 A.D.2d 536, 538-39 (N.Y. Apmiv. 1991). “[H]owever, ‘a party must have a legally
subsisting cause of action upon which it coalaintain an independent claim.Id. (quoting
Telmark, Inc. v. C&R Farmd4.15 A.D.2d 966, 967 (N.Y. App. Div. 1985)). Among other things,
this means a defendant may recover a setoff foaiatgf's breach of contract only to the extent
that the defendant sustained damagesrasult of the plaintiff's breactSee Baskin-Robbins Inc.

v. S&N Prinja, Inc, 78 F. Supp. 2d 226, 231 (S.D.N.Y. 1999). Here, Wenger has not articulated,
let alone proved, that it sustained any damagasesult of Acranom’s faure to provide payment
and performance bonds as required by the SubcorRtraacicordingly, theCourt denies Wenger's

motion for a credit of $23,769 based on thgrpant and performance bond requirement.

the 5% retainage permitted in the Subcontracinfeach of the monthly requisitions as security,
payable upon completion of the Wwdr (Monarca Aff., Dkt. 39, 1 42.)

25The Court construes Wenger’s motion fécedit” in the amounbf $23,769 as a motion
for a setoff under New York common law becaWgenger does not point to any mechanism in
the Subcontract that would enable Wenger to olatdoredit” or any othemonetary offset based
on a breach of Article 27(B)(2). Wenger also does not direct the Court to any authority at common
law for recognizing a claim for‘@redit” in this context.

26 Wenger contends that it should receive a ciadimount equal to the premium cost that
Acranom was quoted for the original Subcontradgte. But Wenger does not suggest that
Acranom was obligated to transmit the bond premio Wenger, nor does Wenger assert that,
when Acranom failed to obtathe bond, Wenger used its own funds to cover the failure.
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lll.  Acranom’s Claims for Extra Work

Wenger asks the Court to dismiss all of Aw®’s claims for extra work denominated as
PCOs ##5, 6, 7, 8, 9, 11, 12, 13 and E4r the following reasons, tl@ourt grants this prong of
Wenger’s motion in its entirety.

A. Relevant Contract Provisions

Wenger claims that all of Acranom’s claifies extra work are barred by Article 19 of the
Subcontract. Article 19 pwides, in relevant parthat the Subcontractipe “represents the full
consideration” for Acranom’s wk under the Subcontract, than“no event shall there be any
claims for ‘extras’,” and that “[a]lny changesyodifications or extension of the work to be
performed herein may only be done by written omleecuted by [Acranom] and by an officer of
[Wenger].” (Dkt. 32-14 (Subcontt§ Art. 19.) According to Wager, Article 19 bars any claim
for extra work that was not expressly authoribgd written order executed by Acranom and an
officer of Wenger. (Def.’s Br. @; Wenger Aff. Dkt. 32-9, 1 10.)

The bar on extra work imposed by Article 19usalified by Article 20(a), which provides
a procedure for addressing disagreements detwWenger and Acranom about “extra” work
performed by Acranom during the Project. ltevant part, Article 20(aprovides that Acranom
was not barred from recovering for extra workfpened on the Project, so long as Acranom kept
“‘complete and acceptable time and material records of its actual costs in performing said work and
present said records to a dulytaarized representative of [Wenger] on a daily basis for signature.”
(Dkt. 32-14 (Subcontract) Ar20.) Reading Article 19 and 20(together, the Court finds that
Article 20(a) covers Acranom’s claims for extwork to the extent that Acranom and Wenger

disagreed then, and disagree naWwput whether the work that famom performed qualifies as
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“extra” work, as opposed to work within the scopéh&f Subcontract. Of course, this means that
Article 20(a) applies to the bulk of Aanom’s claims, as discussed below.

Article 20(b) of the Subcontract is alsdeeant to Acranom’slaim for extra work
based on PCO #14. That provisistates, in relevant part, that Acranom waives the right to
recover on any “claim[] for damages becausie any claimed default, breach, delay,
interference, act or oission of [Wenger],"unless Acranom gave agigate written notice of
the claim to Wenger “within five (5) days aftéhe occurrence of such act or omission.”
(Dkt. 32-14 (Subcontract) Art. 20.)

B. Application to PCOs

With the exception of PCO #14, which relatesa claim for damages based on project
delays, all of Acranom’s claintsased on “extra” work are subjéotthe record&eping and notice
requirements of Article 20(a). der those requirements, to harey claim of recovery for extra
work, Acranom was obligated to keep “completel acceptable time and teaal records of its
actual costs in performing said wkcand present said records tdwy authorized representative
of [Wenger] on a daily basis for signattiréDkt. 32-14 (Subontract) Art. 20.)

The Court finds as a matter of law that Ai@0(a) of the Subcontiabars Acranom from
recovering on PCOs ##5, 6, 7, &, nd 13. For each of those PCOs, Acranom has failed to
adduce any evidence that it sent Wenger a copy diiesand material records “on a daily basis”
for Wenger’s signatureSee suprgsummarizing record evidence related to Acranom’s PCOs).

However, the Court finds that the Subcontract does not bar Acranom’s extra-work claims
based on PCOs ##9 and 11. For each of tho§&sP&cranom generated a written form stating
that Acranom was “authorized to perform this additional work, which Acranom Masonry, Inc. will

be compensated for[,]” and each of those ®mas signed by Chris Carpentieri, a Wenger
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representative. (Monarca AfDkt. 39, 1 81; Dkt. 39, Ex. 21, at ECF 190; Monarca Aff., Dkt. 39,
1 83; Dkt. 39, Ex. 22, at ECF 192.) Accordingdi;Os ##9 and 11 are not subject to Article 20(a)
because Wenger conceded, in a writing sighgda Wenger representative, that the work
performed thereunder by Acranom was “extra” work.

This leaves PCO #14, under which Acran@®eks to recover $77,099 in “added labor costs
resulting from Wenger’s failure farovide the contractually requirdaeat’ to the project.” (Dkt.
39, Ex. 26, at ECF 201.) The Court finds that #lem is barred by Article 20(b) because
Acranom has not submitted evidence showing th@biided Wenger written notice of this extra-
work claim “within five (5) daysafter the occurrencef such act or omission.” (Dkt. 32-14
(Subcontract) Art. 20(a).) Acranom also hasef@ito identify any provision of the Subcontract
that Wenger breached by allegedly failing to pdevi‘water, electrical service and heat” for
Acranom’s workers.

C. Partial Lien Waivers

As an additional ground for dismissal of theéraxwork claims, Wenger contends that each
of Acranom’s claims for extra work is barred by amenore written release¢Def.’s Br. at 9-17.)
Over the course of the Proje®Venger issued eight checksAoranom for aotal of $540,102.
(Wenger Aff., Dkt. 32-9, 1 22; Pl.’s 56.1 Respori3kt. 40, 1 42.) Upon rega of each of these
payments, Acranom signed a separate “Partial @aand Release of Lig’ which, in relevant
part, stated that “[Acranom] dséhereby waive and release all . . . claims . . . on the monies or
other consideration due or b@come due from Wenger Constian Co., Inc., [and] [tjhe [SCA]

... for [the Project] on account of labor or mietis or both furnished, on account, for the premises

27 However, as explainedfra, Acranom’s extra-work claims based on PCOs ##9 and 11
must be dismissed pursuant to the partiah lwaivers that Acranomigned upon receipt of
payments from Wenger duringetltourse of the Project.
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known as PS 86 of which the undersigned [Aora] is the Supplier or Subcontractor or
Consultant as per [the Subcontract] and change orders on said premises.” (Dkt. 39, Ex. 12, at ECF
130, 135, 142, 150, 157, 163, 165.) The last of thésases was signed by Acranom on June 20,
2013. (Dkt. 39, Ex. 12, at ECF 130.)

“A release is a contract, and its constion is governed bgontract law.” Kulkarni v.
Arredonda & Co, 151 A.D.3d 705, 706 (N.Y. App. 2i2017) (quotation omittedyccord Bihag
v. A&E Television Networks, LL®69 F. App’x 17, 18 (2d Ci2016) (“Under New York law,
general releases are governedpowciples of contract law.”).Accordingly, “a release that is
complete, clear, and unambiguous on its face mushfmced according to the plain meaning of
its terms.” Kulkarni, 151 A.D.3d at 706 (brackets and quotation omitted).

Applying these principles, the Cddinds that each of the partial lien waivers is a complete,
clear, and unambiguous release of all claimsdmnpensation for work performed on the Project
before the date of the releaseéjether the work was under thaldsontract or “change orders.”
(Dkt. 39, Ex. 12, at ECF 130.) The cases citedbganom on this point (Pl.’s Br. at 17-20) are
easily distinguishable. In many thiose cases, the language usatiéreleases iquestion, unlike
the language in the partial lien waivers herd, midt clearly and unambiguously cover “all . . .
claims . . . on the monies or other consitteradue” for work performed on the project.
See Navillus Tile v. Turner Constr. C8.A.D.3d 209, 210-11 (N.YApp. Div. 2003) (releases
were “expressly limited . . . to the extent of, and as covered by, payastnédly received byhe
[subcontractor]” (emphasis in originalfprange Steel Erectors, Inc. v. Newburgh Steel Prods.,
Inc., 225 A.D.2d 1010, 1011-12 (N.Y. App. Div. 1996)l¢ases were limited acknowledgement
of “partial” payment and “renounce[d] only plé&ififis claims ‘upon the land and or buildings’ of

the project”). The other cases declined to esd@grartial waivers where éhparties’ course of

33



conduct demonstrated that the esles were not intended to extirgjuthe subcontraat's right to
receive additional payments for wordvered by the scope of the releasBse W. End Interiors,
Ltd. v. Aim Constr. & Contracting Corp286 A.D.2d 250, 252 (N.YApp. Div. 2001); Apolio
Steel Corp. v. Sicolo & Massaro, In300 A.D.2d 10211021-22 (N.Y. Ap. Div. 2002);
Macquesten Gen. Contracting, Inc. v. HCE, k28 F. App'x 782, 7885 (2d Cir. 2005).
However, those cases lend no support to Aama here, where Acranom has failed to adduce
evidence showing that WengerdaAcranom both intended for Aanom to receive additional
payments for work performed prior to the exemu of each of the partial releases. Acranom’s
conclusory assertion that Wengeutinely “approved change ordeie work performed in prior
months, including . . . prior [to &) execut[ion] [of a] partial liemwaiver” (Monarca Aff., Dkt. 39,
99) is not substantiated by anything in the reemd, standing alone, is insufficient to overcome the
plain terms of the written releaseSeeFed. R. Civ. P. 56(e) (@stropposing summary judgment
“must set forthspecific factsshowing that there is a genuirssue for trial” (emphasis added));
Patterson v. Cty. of Oneid875 F.3d 206, ZL(2d Cir. 2004) (No[] . . . genuine issue [is] created
merely by the presentation of assertions that@nelasory.”). Acranom ab cannot overcome the
plain terms of the releases bas® Wenger's conduct in July 201geé€Monarca Aff., Dkt. 39, §
101), given that Acranom had not sigreeghartial waiver for that periodSee suprglast waiver
signed June 20, 2013). Thus, each of Acranom’s “extr&” claims that accrued prior to June 20,
2013—.e, PCOs ##5, 6, 7, 8, 91, and 14—is barred by one or more partial lien waivers.

D. Summary

In summary, all of Acranom'’s claims for eatwork fail as a matter of law on one or more
grounds, as more fully explained above. Acaogti, the Court grants thkird prong of Wenger’s

motion in its entirety.
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IV. Wenger's Credit for Payments Made

Wenger also seeks a summangigment finding that Wenger entitled to a credit of
$596,125.86 for payments made to Acranom or thadies on behalf of Acranom. The Court
easily grants this prong of Wenger’'s motiodcranom does not dispute that Wenger made
payments to Acranom under the Subconttatzling $540,102. (Wenger Aff., Dkt. 32-9, T 22;
Pl.’s 56.1 Response, Dkt. 40, 1 42.) The redorther shows that Wenger made the following
payments to third-party creditors of Acranom:

e Payment to the Mason Tenders Trust Fund in the amount of $45,268.72.
e Payment to RKL Building in the amount of $7,591.00.

e Payment to Glenwood Masomily in the amount of $3,062.00.

e Payment to E&E Equipment in the amount of $101.20.

(Def.’s 56.1 Stmt., Dkt. 33, 11 17-20.)

Acranom does not dispute the fact that Wengade each of these payments. (Pl.’s 56.1
Response, Dkt. 40, 11 17-208cranom’s only counter to Wenge motion for a credit for these
payments is the assertion, stated in Acrandruile 56.1 Response and Monarca’s affidavit, that
“Acranom did not authorize paymemtsany entity other than Acramofor Acranom’s work.” (Pl.’s
56.1 Response, Dkt. 40, Y1 17-20; MaaaAff., Dkt. 39, § 104.) Tdt assertion does not raise a
triable issue of fact as to wther Wenger's payments to Acranom’s third-party creditors was
authorized. The record shows that Wenger’'s maymto third-party editors of Acranom was
authorized under the Subcontractjetiprovided, in relevant part, that “[Wenger] reserves the right
to issue joint checks and/or direct checks tdbd@®ntractor and/or its vendors, suppliers or

subcontractors, or any of Subcontractor’s creditors having potential lien rights against the work.”
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(Dkt. 32-14 (Subcontract) Art. 4% Tellingly, Acranom did not even attempt to address this
provision of Article 4 in its memoralum opposing summary judgmengeé generallyl.’s Br.).)

Accordingly, the Court grants Wenger’'s motion for a credit under the Subcontract for
payments made to Acranom and orra@wm’s behalf, as summarized abéVe.

CONCLUSION

For the foregoing reasons, the Court grangsairt and denies in part Wenger’s motion for
summary judgment. Th@ourt denies Wengs motion for a finding tht Wenger is entitled to a
credit of $1,050,000 for the eliminaih of 17,700 square feet of kicemoval from the scope of the
Project. The Court denies Wemgemotion for a credit of $23,788ased on Acranom’s failure to
provide payment and performance bonds as regoyréae Subcontract. €Court grants Wenger's
motion for summary judgment disssing Acranom'’s claims for estwork denominated as PCOs
##5, 6, 7, 8, 9, 1112, 13, and 14. The Cdugrants Wenger’'s motion for a credit under the
Subcontract for payments made to Acraraord on Acranom’s behalfotaling $596,124.20.

O ORDERED.

/s/ Pamela K. Chen

RamelaK. Chen
UnitedStateistrict Judge

Dated: Brooklyn, New York
September 29, 2017

28 Acranom also expressly authorized Wenigemake payments on Acranom’s behalf to
E&E Equipment, RKL Building, and the Bricklaye Union, in a letter dated November 27, 2013,
a copy of which was attached to Acranom’s own dainpin this action. (Dkt. 1 at ECF 8-9.)

2% The Court calculatethat Wenger’s credit for these payments is $596,124.20, which it
reaches by adding the total of direct paymemasle to Acranom ($540,102) with the payments of
$45,269.00, $7,591.00, $3,062.00, and $1012€e supra.This calculation is $1.66 lower than
the calculation Wenger submitted in its motion papers. Given that these calculations relate merely
to a credit under the Subcontract and will not ltaauhe exchange of money between the parties
as a result of this Order, the@t trusts the parties to determa the correct amount of Wenger’'s
credit for payments already made and appat tlorrect amount going forward in the litigation,
subject to a separate motimnlimine to resolve any disagreement on this issue.
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