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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ANTHONY BRIAN MALLGREN,

Aaintiff, MEMORANDUM & ORDER
14-CV-2184MKB)

V.
PAGE BURKHOLDER, NIGHAT Y. SINDHU,
GARY CLEMUK, SHARON GREENE, and
JOHNDOES,

Defendants.

MARGO K. BRODIE, United States District Judge:

On August 5, 2014, the Court dismissed a safg€omplaints filel by Plaintiff Anthony
Brian Mallgren, proceedingro se and granted him leave to fitesingle Amended Complaint in
the above-captioned action regarding the cistamces of his involuntary commitment in a
psychiatric facility. Plaintiff wa also directed to show causbyhe should not be barred from
filing future complaints seeking to proceledorma pauperisvithout leave of the Court.
Plaintiff filed an “Affirmation Showing Caues” dated August 23, 2014 which was received by
the Court on August 28, 2014. The Court reedif?laintiffs Amended Complaint, dated
September 1, 2014, on September 4, 2014.

For the reasons discussed below, PldistAmended Complaint is dismissed and
Plaintiff is hereby enjoined from filing new actions seekimgprma pauperistatus without
leave of the Court.

. Background
Plaintiff's extensive litigation history isscounted in thi€ourt’s July 25, 2014

Memorandum and Order Mallgren v. N.Y. State Office of Atty. Gen., etldb. 14-CV-2187,
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2014 WL 3882468 (E.D.N.Y. July 25, 2014) (grantugguntary dismissal). He has filed a
number of actions in Federistrict Court relating tdis January 17, 2014 involuntary
commitment to South Beach Psychiatric @enincluding the above-captioned action. The
Court’s August 5, 2014 Memorandum and Order ig #ttion recounts thedtory of Plaintiff's
numerous actions relating to the circumstmof Plaintiff's hvoluntary commitmentSee
Mallgren v. Burkholder, et gINo. 14-CV-2189, 2014 WL 3845223 (E.D.N.Y. Aug. 5, 2014)
(“August 5, 2014 Order”).

In the August 5, 2014 Order, the Court fouhdt Plaintiff's dlegations regarding
involuntary commitment, involuntammedical treatment and the conditions of his confinement,
failed to state a plausible violation of the Unit&tdtes Constitution by a state actor, such that
Plaintiff would be entitled toelief under 42 U.S.C. § 1983. Furthermore, the Court found that
Plaintiff's allegations regardintipe confidentiality of his medicaécords failed to state a claim
under the Health Insurance Portability and Actability Act. In light of Plaintiff’'spro se
status, the Court granted Plafihteave to amend his Complaint to state a § 1983 claim in the
first-filed action, No. 14-CV-2189. Plaintiff vganstructed that this Complaint would
completely replace all prior Complaints, and wasaléd (1) to include all of the allegations he
wished to pursue relating to his involant commitment and treatment at South Beach
Psychiatric Center, and (2) to naindividual defendants who coulg held personally liable for
any alleged deprivation of his cditstional rights. Plaintiff was also ordered to show cause why
he should not be barred from filing future complaints seeking to pracdedna pauperis
without leave of the Court.

On August 28, 2014, Plaintiff filed a one-gatAffirmation Showing Cause” with the

Court. Plaintiff states that he has “litdecess to legal research materials and [is] still



substantially under the effectspdverty,” and requests that tBeurt “delay the injunction until
the conclusion of these cases [challengingcthitions of his involuntary commitment.]”
(Docket Entry No. 11, at 1.) He provided no additional informatiaesponse to the Court’s
order to show cause.

On September 4, 2014, the Court received Plaintiffs Amended Complaint. The
Amended Complaint names as defendants ses&i@lmembers at the South Beach Psychiatric
Center, where Plaintiff has beawoluntarily committed since January 17, 2014. However, the
Amended Complaint does notinde any allegations against any of the named Defendants.

The Amended Complaint first renews Plaintifiseviously dismissed claim related to his
medical records. Plaintiff states that he wasluntarily committed to South Beach Psychiatric
Center on or around January 17, 2014. (DoEkety No. 12 (“Amend. Compl.”), at 3.)

Plaintiff alleges that he submitted a requesttoew his records to Lori Abondolo in January,
2014, but that his request has not yet been fulfillédl) (The Amended Complaint asks: “Is it a
violation of the due process@ equal protection clauses oétRourteenth Amendment of the
United States Constitution to not fulfill a regti¢o review and challenge the accuracy of
materials contained within rets, pursuant to New Yordental Hygiene Law § 33.16?"Id at

2.) In two of Plaintiff’'s prior complaints, he tialleged that he had nio¢en allowed to review
and amend information contained in his medieabrds. (Docket Entry No. 1 (“Compl.”), at 3;
Mallgren v. Burkholder, et alNo. 14-CV-2188, Docket Entry No. 1, at 3.) However, in another
filing, he acknowledged that tltwcuments were delivered ham, but described them as
“seemingly insufficient/deficient.” Mallgren v. SindhuNo. 14-CV-2735, Docket Entry No. 1,

at 3.) Moreover, Lori Abondolo is not namedaadefendant and none of the named Defendants

are alleged to have been invalvie Plaintiff's requesfor review of his patient records.



The Amended Complaint’s second claim waspret/iously raised imny of Plaintiff's
prior complaints. Plaintiff implies an allegy®ue Process violatidoy asking, in the Amended
Complaint: “Is it inhumane, Youngberg v. Romé57 U.S. 307 (1982), to not allow persons
that have been involuntargi€] committed to pursue a formal education?” (Amend. Compl. at
2.) Plaintiff now alleges that his request &mcommodations to allow him to pursue outside
educational opportunities saot been fulfilled. Id. at 4.) He claims #t he has been approved
for Pell grants and academic loans, he has fododational institutions ith on-line coursework
and he “has inquired about purchasalaptop for such a course.ld.) Plaintiff does not state
whether he submitted formal requests for access to online coursework or what response he
received. He does not identify any staff memsldesm whom he requested assistance or who
denied his requests.

[I. Discussion
a. Standard of Review

A complaint must plead “enough facts to statdaim to relief that is plausible on its
face.” Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007). “A claim has facial
plausibility when the Plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedAshcroft v. Iqgbgl556 U.S.

662, 678 (2009). Although all allegations containethancomplaint are assumed to be true, this
tenet is “inapplicable téegal conclusions.’ld. In reviewing goro secomplaint, the court must

be mindful that the Plaintiff's pleadings shouldhedd “to less stringent standards than formal
pleadings drafted by lawyersMughes v. Rowel49 U.S. 5, 9 (1980) (internal quotation marks
omitted);Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (noting that even aftewsmbly the

court “remain[s] obligated to construge secomplaint liberally”). Nevertheless, the court



must screen “a complaint in a civil action in whig prisoner seeks redress from a governmental
entity or officer or employee of a governmergatity” and, thereafter, “dismiss the complaint,
or any portion of the complaintif it is “frivolous, malicious, offails to state a claim upon which
relief may be granted.” 28 U.S.C. § 191%&g Abbas v. Dixod80 F.3d 636, 639 (2d Cir.
2007). Similarly, the court is required to dismsss® spont@nin forma pauperisaction if the
court determines it “(i) is fviolous or malicious; (ii) fails tetate a claim on which relief may be
granted; or (iii) seeks monetamglief against a defendant who is immune from such relief.” 28
U.S.C. § 1915(e)(2)(BYabbas 480 F.3d at 639.
b. Possible Section 1983 Claims

Plaintiff’'s vague invocation of due processlallegations regardirlgperty restrictions
and other alleged deprivationstos civil rights fail to stata claim under 42 U.S.C. § 1983. In
order to sustain a claim for relief under 42 \@.8 1983, a plaintiff mustllege (1) that the
challenged conduct was “committed by a person actiatgr color of state law,” and (2) that
such conduct “deprived [the plaintiff] of rights, privilegesjmamunities secured by the
Constitution or laws of the United StateCbrnejo v. Bell592 F.3d 121, 127 (2d Cir. 2010)
(quotingPitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)). Section 1983 claims generally
must be brought against theliniduals personally responsitfier the alleged deprivation of
constitutional rights, not againthe government entities or ageseiwhere those individuals are
employed. Plaintiffs seeking to recover mpaamages “must plead that each Government-
official defendant, through the official’s owndividual actions, has violated the Constitution.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). Because Pldihtf not alleged any claims against
any individual Defendants, to the extent he a@smpting to do so, Plaiffthas failed to state a

§ 1983 claim.



i. Involuntary Commitment

Plaintiff submits to the Court that he wafdliv]ed] of life, libety and property without
due process of law.” He reiterates severagsitihroughout the Amended Complaint that he was
involuntarily committed. As the Court outlin@dthe August 5, 2014 Order, New York State’s
Mental Hygiene Law governs the involuntarynmoitment of persons suffering from mental
illness. SeeN.Y. Mental Hyg. Law 8 9. It provides process through which a patient has the
right to contest involuntary comtment through a state court hearird),88 9.31, 9.39(a), and
provides a process through which a patient’s medezairds may be sealed if the court finds that
the he was illegally detained,. 8§ 33.14. The Second Circuitdfs] held that section 9.39
facially satisfies Fourteenth Amdment due process requirement®livier v. Robert L. Yeager
Mental Health Ctr, 398 F.3d 183, 188 (2d Cir. 2005) (citiRgoject Release v. Prevo3®22
F.2d 960, 972—-74 (2d Cir.1983¥geBryant v. Steele-- F. Supp. 2d ---, ---, 2014 WL 2475608,
at*12 (E.D.N.Y. June 3, 2014) (“New York's oaélrstatutory schemgoverning involuntary
commitments has been held to ‘faciallyisfy] Fourteenth Amendment due process
requirements.” (quotinglivier, 398 F.3d at 188)).

Plaintiff failed to allege any wiation of this statutory schentieat rises to constitutional
dimension — or any violation dhe statutory scheme whatsoevar.light of the fact that
Plaintiff has not alleged any vation of this law, or submitteany further detail about his
involuntary commitment, Plaintiff has failed $tate a claim upon which relief can be granted.

ii. Educational Opportunities

Plaintiff suggests that he is subjectedntaumane conditions of confinement because his

requests for “accommodations to pursderamal education while involuntangic] committed”

were unfulfilled. Persons who are subject tolaemmitment in mental health facilities are



protected from inhumane conditioatconfinement by the Due Rress Clause dghe Fourteenth
Amendment.Youngberg v. Romed57 U.S. 307, 321-22 (1982) (“Persons who have been
involuntarily committed are entitled to mazensiderate treatment and conditions of
confinement than criminals whose conditi@i€onfinement are designed to punishCgiozzo
v. Koreman581 F.3d 63, 72 (2d Cir. 2009) (“Claimg fiteliberate indifference to a serious
medical condition or other seriougeht to the health or safety afperson in custody should be
analyzed under the same standard irrespectivehether they are bught under the Eighth or
Fourteenth Amendment.”$3roves v. DavisNo. 11-CV-1317, 2012 WL 651919, at *3
(N.D.N.Y. Feb. 28, 2012) (applying the Eighth Andment standard tbe Fourteenth
Amendment claims of a plaintiff subject to idwntary civil commitment in a mental health
facility). A claim for inhumane conditions of confinement may assert a constitutional
deprivation where it alleges “uncgtened and serious deprivatiomisbasic human needs” or
denial of “the minimal civilizedneasure of life’secessities.’"Rhodes v. Chapmad52 U.S.
337, 347 (1981). Prisoners and detainees havgtitationally protected rights to receive
adequate food, clothing, shelteredical care, and securitfzarmer v. Brennan511 U.S. 825,
832 (1994). However, “Plaintifisave no eighth amendment right. to. educational activities.”
Griffin v. Coughlin 742 F. Supp. 1006, 1017 (N.D.N.Y. 1990) (citRigodes452 U.S. at 348;
Peterkin v. Jeffes855 F.2d 1021, 1029-30 (3d Cir. 1988)).

Plaintiff has not establishethy constitutional right tpursue educational opportunities
during his involuntary commitmen®laintiff has not alleged th#te ability to seek “formal
education” or access a laptop are among thetitatin@nally protected rights guaranteed by the

Eighth or Fourteenth Amendments. As he hdedao allege a “serioudeprivation of basic



human needs” that would suggest @lation of his constutional rights,see Rhodeg152 U.S. at
347,this claim is dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii).
c. Medical records

Plaintiff suggests that hisobrteenth Amendment rightgere violated because his
request to review and challenge the accuradysomedical records was not fulfilled. Plaintiff
has not identified any constitutional right to inspect or challenge his medical records. As the
Court previously explained its August 5, 2014 Order, a federal law, the Health Insurance
Portability and Accountability Act (“HIPAAY established standards and promulgated
regulations designed to protebe privacy and accuracy ofdividually identifiable health
information. 42 U.S.C. 88 1320d - 1320d-8. T®he=gulations provide a process by which
individuals may request amendments to the carmtetheir records and &lish procedures for
accepting or denying the requested amendment. 45 C.F.R. § 164.526(b)-(d). As stated in the
August 5, 2014 Order, HIPAA regulations are eoéable by the Secretary of Health and Human
Services, and they do not provide a private cafisetion through whicindividuals can enforce
its provisions. 42 U.S.C. § 1320d-6(a)(®Jilkerson v. Shinsek606 F.3d 1256, 1267 (10th Cir.
2010);Warren Pearl Const. Corp. v.uardian Life Ins. Co. of Am639 F. Supp. 2d 371, 377
(S.D.N.Y. 2009) (collecting casesAccordingly, the Court fids that the Amended Complaint
fails to state a claim under federal law relateélaintiff's medicarecords. 28 U.S.C.
§ 1915(e)(2)(B)(ii).

Plaintiff is not without reourse. He may use the HIPAA procedures provided in 45
C.F.R. 8 164.526(b)-(d) to requesview and amendments to his medical records. Moreover,
New York’s Mental Hygiene La § 33.16 gives patients the righty written request and with

certain limitations, to inspect their own clialaecords in the possession of mental health



facilities and permits an individual to review and challenge the accuracy of materials contained
in his records. N.Y. Mental Hyg. Law § 33.16(f), and (g). The Amended Complaint does
not indicate what records Plafiirequested, whether he folled the provided procedures for
requesting review of the records, or whetherchallenged the accuracy of the information
contained in his clinical record.
[11. Filing Injunction

The Court’'s August 5, 2014 Order directed PIitw show cause why he should not be
barred from filing future complaints seekimgforma pauperistatus without leave of the Court.
As recounted therein, Plaintiff &diled at least 24 casestims Court since January 23, 2013,
along with numerous cases in other district courts. Of the G this Court, 19 were
dismissed pursuant to 28 U.S.C. § 1915(e)(2)(Bpoltack of subjectatter jurisdiction. By
Orders dated May 2, 2013, Mallgren v. Motion Recruitment Partners Inc., et &lo. 13-CV-
1054,Mallgren v. John Doe CorpNo. 13-CV-1265, anMallgren v. Bloomberg, et alNo. 13-
CV-1466; by Order dated March 11, 201Mallgren v. Am. Psychiatric Ass’et al.,No. 14-
CV-2211, 2014 WL 978457 (E.D.N.Y. Mar. 11, 2014dhd by Order dated July 25, 2014 in
Mallgren v. N.Y. State Office of Atty. Gen., etldb. 14-CV-2187, 2014 WL 3882468
(E.D.N.Y. July 25, 2014), Plaintiff was warned thia¢ future filing of vexatious and frivolous
litigation may result in sanctions, including tingposition of an injunctin prohibiting him from
making future filings seekinigp forma pauperistatus without leave ahe Court. The Court
again issued this warning its August 5, 2014 Order.

Plaintiff's “Affirmation Showing Cause” stateélat “In question in this latest string of
cases is the constitutionality imivoluntarily confining an indiidual for a total of over nine

months, both the due process prospect and thditeans of confinement.” (Docket Entry No.



11, at 1) Plaintiff requests that the Courefaly the injunction until the conclusion of these
cases, effectively giving Anthony Bin Mallgren another chance pooperly address the court in
these and future cases.d.] The Affirmation does not, however, offer any valid reason why
Plaintiff should not be braed from filing futurein forma pauperi€omplaints. Plaintiff's prior
complaints related to his involuntary confinernand the conditions of his confinement were
dismissed because they failed to state a darmelief. Plaintiff has been given ample
opportunity to demonstrate thashionfinement in a mental heaftitility violated due process
or that he was subjected to inhumane conditadronfinement. When prompted, Plaintiff
moved to discontinue his claims that he hadb®a&n given the consttianally required process
for involuntary commitment. Moreover, Plaiiff8 sole remaining argument related to the
conditions of his confinement alleged thatdi@ not have access to a “formal education”
through online coursework, a privilege thatitas not demonstrated to be part of the
constitutionally protectetbasic human needs” of prisoners or detainees.

The Court finds that Plaintiff’'s frequent frivanls filings detract from the legitimate cases
before the Court. “The district courts have tfower and the obligatido protect the public and
the efficient administration of justice from imttluals who have a history of litigation entailing
vexation, harassment and needless expenséeo parties and an unnecessary burden on the
courts and their supporting personndldu v. Meddaugh?229 F.3d 121, 123 (2d Cir. 2000)
(internal quotationsrad citations omitted). “If a litigarhas a history of filing vexatious,
harassing or duplicative lawsuits, courts may isgsanctions, includingstrictions on future
access to the judicial systemHong Mai Sa v. Dae406 F.3d 155, 158 (2d Cir. 2005) (internal

guotations and citations omitted). Plaintifsldemonstrated such a history and the Court
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therefore imposes this injunction preventingiftiff from filing any further action without
seeking leave of the Court.
V. Conclusion

The Court finds that the Amended Complaintdad cure the deficiencies in the original
complaints. Accordingly, the action in docket number 14-CV-2189 is dismissed pursuant to
28 U.S.C. § 1915(e)(2)(B).

In addition, Plaintiff’'s Affirmdion fails to show cause whyealCourt should not issue an
injunction barring him from filing future frivolous complaints seekingorma pauperistatus,
without leave of the Court. &ordingly, the Court orate that (1) Plaintifis enjoined from
filing any newin forma pauperisaction in the District Court fahe Eastern District of New
York without first obtaining leave of this Court; and (2) the Clerkofirt is directed to return to
Plaintiff, without filing, any actionthat is received without an dpgation seeking leave to file.
28 U.S.C. 8 1651.

Nothing herein shall be constdi&o prohibit Plaintiff from filng an appeal of this Order.
However, the Court certifies pursuant to 28 G.§ 1915(a)(3) that any appeal would not be
taken in good faith and therefareforma pauperistatus is denied for ¢hpurpose of an appeal.
Coppedge v. United State369 U.S. 438, 444-45 (1962).

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: October 8, 2014
Brooklyn, New York
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