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Introduction
This case involvea mélange oéllegations ofalse arrest, excessive use of fordenial
of medical and sanitary loakp conditions, and malicious prosecutagainstwo New York
City Police Department'NYPD”) officers and the City of New York. Defendants have moved
for partial summary judgmeniTheir motion is granted in part.
Facts
Plaintiff did not submit ayopposition to defendants’ statement of undisputed fact as
required under Local Civil Rule 56.1. Each statement of fact in defendants’ subngssion i
deemed admitted for purposes of the motion. Local Civ. R. 56.1(c).

A. Individuals

Plaintiff was aforty-four yearold resident of Brooklyn. Defs.” Local Civ. R. 56.1
Statement obndisputed Material Facts, Feb. 25, 2016, ECF No. 37 (“56.1 Statement”), at T 1.
Defendants Johnng@hengand Anthony ChowvereNYPD officersassigned to thé2nd
Precinctwith nonparty OfficerNastassia Heurteloud. at 11 23. Non-partyPaul Adamsvas
the Desk Sergeant fthhe 62nd Precinct hous®ecl. of Sergeant Paul Adams in Supp Dsfs.’

Mot. for Partial Summ. JEeb.9, 2016, ECF No. 36 (“Adams Decl.”), #11-3.

Rose Flynnplaintiff’s sistefin-law, is married to Thomaslynn. 56.1 Statement at | 7.
According to information provided to the NYPD on April 9, 2013, Rose, Thomas, and their
minor-aged childremesided in Sinking Spring, Pennsylvanld. at  8;Decl. ofAshley R.

Garman in Supp. of Defs.” Mot. for Partial Summ. J., Feb. 25, 2016, ECF No. 35 (“Garman

Decl.”), at Ex. L (Apr 9, 2013 Domestic Incident Report (“ArDIR")).



B. Events Leading To Arrest

On February 28, 2013, Rose Flynn obtained a Protection From Abuse Order, No. 13-
1479#1 (“PA Order of Protection”) from a court in Berks County, Pennsylvénpohibited
plaintiff from having any contact with Rose Flynn and her children, from February 28, 2013 unt
February 28, 2016Garman Decl. dEx. G (PAOrder of Protection).

Plaintiff claims that tb PA Order of Prtectionwas falsified by Rose Flynand that she
was never served with iPl.’s Mem. in Opp’n to Defs.” Mot. for Partial Summ. J., May 26,
2016, ECF No. 45 (“Pl.’s Opp’n Mem.”), at Zhecontendghatprior to her arrest on April 9,
2013,shehadmademultiple complaints to the 6@l precinctabout Rose and Thomas Flyas a
result ofthreats, phone calls, stalking, and abuseat 1. Sheassertshat as a result of a violent
attack on heorchestrated by thielynns during the summer of 2012, a protection order was
issued againghemin New York Id.

On March 6, 2013, Rose Flynn filed a complaint against plaaitiffe NYPD 62d
Precinct. Garman Decl. dEx. H (Mar. 6, 2013 Domestic Incident ReporMar. 6 DIR")), Ex. |
(Criminal Complaint) Rose Flynrchargedhat plaintiff had been following and threatening her
by sending text messages such asamise to fut [her] like a fisk’ 1d. at Ex. H (Mar 6 DIR).
Shereported that plaintiff had sent hmrchmessages whilshe Rose)was actuallynside the
precincthouse. One of theseessages as“l see you went inside the 62. LOL have fun Rose
when your §ic] done come meet me around the corner I'll have my son David and Lucy stab you
and the fat jelly pussys.id. at Ex. H (Mar 6 DIR), Ex. | (Criminal Complaint) David and

Lucy are plaintiff's son and sister. 5&1atemenat{{ 1516.



C. Arrest

In the afternoon of April 9, 2013, Sergeant Adams received a call from Detective
Christopher Stouch of tHeennsylvania Lower Heidediog Township Police Department in
Sinking Spring.Id. at { 17.Detective StoucinformedSergeant Adams th&ose Flynn had
reported that she had received text messages from plaomifhining threats against her
(Roses) children and thie schools.ld. at  18. Detective StouclgaveSergeant Adams
plaintiff's addressand requested that plaintiff be broughthe62ndprecincthouse so that
Lower Heidelberg Township Police could pick plaintiff ingre Id. at 11 1920.

Sergeant Adams gave Officeh€ng plaintiff’s address ardirectedhim to bring plaintiff
to the precinchouse.ld. at] 21. Officer€Cheng, ChowandHeurtelouwent to plaintiff's
residence.ld. at 1 23.

The officers knocked on the doairplaintiff's apartmentit was answeretly a man who
statedthat plaintiff lived at thedcation but was not homed. at § 24.The officers then left the
building andwaitedon the sidewalk.Id. at § 25.

The parties dsgree abouivhat happened next. According to defendants, the officers
were approached by plaintiff, who identifibérself Id. at 11 2526. Plaintiff wasthen
handcuffed and taken to the 62nd Precinct holsseat § 27. Officer Cheng’s depositisays
that the officers attempted to arrest plaintiff before transportingphtee precinct.Pl.’s Opp’n
Mem. at Ex. E (May 18, 2015 Cheng Dep. Tr.), at 39:13-39:22.

Officer Chengcontendghat plaintiff resistedrrest flailed her arms, and made a scene
when the officers¢ried to put her in handcuffandtransport her to #hprecincthouse.Id. at
39:13-39-22Garman Decl. at Ex. | (Criminal Complaintl} is this alleged behavior that

underlieghe resisting arrest charge.



Plaintiff's version is that upon returning to her residence, officers approached her while
she stood outside with her granddaughter. She claims that she was not told that shegwas bein
arrestedbut only thashe needed to accompany tfgcersto the precinct house. Pl.’s Opp
Mem. at 2. Plaintifsaysthat the officersviolently handcuffed” her, “pushed and forcdue|
into the patrokar,’ causing serious injuriedd. at 3. It is undisputed that the officers brought
her to the 62néPrecincthouse. 56.1 Statement at § 27.

After plaintiff arrived atthe precinchouse Officer Cheng spoke tBetectve Stoweh by
phone.Id. at § 28. Te Lower Heidelberg dwnshipPolice Departmenthen faxed documents
to the precinchouse, including copies of text messages and the PA Order of Protedtiatff{

29, 37;Garman Decl. at Ex. K (Text MessageR)e ext messages included the following
statements:

e “Rose Lucy tells me what schools your kids go to lol | will tell david the infib a
give him the pics yousjc] kids will die and all the kids in thersif] schoof; and

e ‘“then after david and his friends fefi they will mail theredic] body parts around
[sic] of [child’s name]and all the kids same for [child’s namreke[sic] time is
ticking tick tock”
Id. at2. Officer Chengvouchered the text message copies as awvektree. Id. at1; 56.1
Statemenat § 32.

About 6:00 p.m.Officer Chengspoke with Rose Flynn over the phorghetold Officer
Cheng that plaintifhad sehher text messages containing threats against her children’s lives and
against the lives of athe children at their school. Garmaacl. at Ex. L (Apr9 DIR). She
also saidhat she was unable to write a statement oMNtwe York Domestic Incident Report
because she was in Pennsylvand; 56.1 Statement at  35.

Officer Cheng prepared adnestic Incident Report based on this conversation and the

PA Order of Protection. Garm#@ecl. at Ex. L (Apr. 9 DIR).Plaintiff's arrestwaspredicated



on the events of March 6 and April &. atEx. N (Arrest Report related to Ap®, 2013
incident), Ex. M (Arrest Report relatéd the Mar 6, 2013 complaint); 56.1 Statement at § 39.
Plaintiff contendghat whileshe was in custody at the precihouseshe suffered a
“horrific ordeal; including vermin in the precinct lockip, a delayed tp to the hospital, ignored

requests for medicatioandcontinuous harassment and yelling by the offic&iss Opp’n
Mem. at 3Hr'g Tr., Aug. 17, 2016 Before being released on her own recognizance, plaintiff
alleges she remained incarceratedjatldor almost 40 hoursPl.’s Oppn Mem. at 3

D. Criminal Charges

A Misdemeanor Criminal Complainsigned by Officer Chengyas filed in Kings
County Criminal Court It chargedplaintiff with the followingcrimes in connectiowith Rose
Flynn’s March 6, 2013 contg@int and paintiff’s alleged behavior on April 9, 2013:

e Criminal Contempt in the Second Degree, in violation of N.Y.P.L. § 215.50(3);

e Two counts of Aggravated Harassment in the Second Degree, in viaation
N.Y.P.L. 88 240.30(I)(AXB);

e Harassment in the Second Degree, in violation of N.Y.P.L. § 240;26(d)

e Resisting Arrest
SeeGarman Decl. gEx. | (Criminal Complaint)Ex. O (Cettificate of Disposition) The
complaint included the threatening text messages.

Theportion of the Criminal Complaint g&tg outthe factual basis for thigrst three
chargs was based othe March 6, 2018vents as described Bpse Flynn.Id. atEx. |
(Criminal Complaint). On April 13, 2013, Rose Flynn signegworn statement confirming that
shehadread the Criminal Complaint and that the information attributed to aeitne.Id. at

Ex. J (Statement of Rose Flynn).



Following her arraignmentwo days after her arregilaintiff was released on her own
recognizance. BetweeXpril 11 and July 14, 2014, when the district attorney movetisimiss
all charges against heshereturned tacourt five times 56.1Statemenat 1 4748; Garman
Decl. at Ex. O Certificate of Disposition) Officer Chow did not interact with anyone from the
District Attorneys Office regarding plaintit$ arrest, nor did heestify aboutthe matter.56.1
Statemenat § 50.

E. Lawsuit and Motion

Thecity received plaintiff'sNotice of Claim onJuly 8, 2013. Garman Decl aEx. P
(Notice of Claim) 56.1Statemenat 51 She commenceiihe instant lawsuit by filing a
complaint on April 9, 2014Defendants answeredth general denialsSeeAnswer, Oct. 27,
2014, ECF No. 9In an amended complaititere was addea claim for malicious prosecution.
SeeAm. Compl., June 15, 2015, ECF No. 22. Defendants again answiénedkenials See
Answer toFirst Am. Compl., June 26, 2015, ECF No. 23.

Plaintiff asserted fourteen causes of action agaid® Officers Johnny Cheng and
Anthony Chow, the New York City Police Department, and the City of New York, ausingf
her arrest on April 9, 2013: (i)-(iv) Section 198fTitle 42 of the United States Code; (v) false
arrest and imprisonment; (vi) dereliction of duty, depraved indifference anceftolumtercede;
(vii) battery; (viii) assault; (ix) negligence; (x) substantive due procegs)€gligent hiring,
screening, retention, supervision, and training; (xii) negligent infliction of emaltdistress;
(xiii) intentional infliction of emotional distress; and (xiv) malicious prosecution.

Defendants moved fgrartial summary judgmeimin: (i) Secibon 1983 claims against the
City of New York; (v) false arrest and imprisonment; (ix) negligenceyiplation of substantive

due process; (xi) negligent hiring, screening, retention, supervision and trainminge@kigent



infliction of emotional distress; (xiii) intentional infliction of emotional distress; (rmglicious
prosecution; and all claims asserted against the New York City Police Departm

Opposing summary judgmemiaintiff withdrew her claims for{ix) negligence; (xi)
negligent hiring, screening, retention, supervision and training; and (xiigaeginfliction of
emotional distressPl.’s Opp’nMem. at 4.

She also “withdraws her claim of False Arrest/False Imprisonment as ésrédethe
underlying criminal charges.Id. It is not clear what this statement means because in the next
paragraph plaintiff contendbat one of the remaining claims in dispute is “plaintiff’'s malicious
prosecution claim (and by extension [the] claim of false arrest regabdragharge of resisting
arrest only).” Id.

At the summary judgment hearing, plainaffreed that shie assertingnly the
following claims:

o false arrest for resisting arrest;

¢ malicious prosecution for the resisting arrest charge against Policer@heng
only;

e excessivdorce against the individual defendants and the City of New York;

e state assault and battery claims against the individual defendants and the City of
New York through aespondeasuperiortheory;

¢ intentional infliction of emotional distress against thavitial defendants and
the City of New York;

o failure to intervene against the individual defendants with respect to excessive
force and batteryand

e substantive due process violations for deliberate indifference to medicalamekds
incarceration circumstancésat shock the conscience.

SeeHr'g Tr., Aug. 17, 2016.



Defendants do not seek disnaiksf plaintiff’'s excessive force claim against the
individual defendantghe state assault and battery claim, or the failure to intervene ckam
id.

Law

A. Summary Judgment

“Summary judgment will be granted when it is shown that there is ‘no genuine dispute as

to any material fact and the movant is entitiegudgment as a matter of law.Bailey v. City of
New York,79 F. Supp. 3d 424, 439 (E.D.N.Y. 2015) (tog Fed.R. Civ. P. 56(a)).It is
“appropriate where admissible evidence in the form of affidavits, depositionrissor other
documentation demonstrates the absence of a genuin@issagerial fact and one parsy’
entitlement to judgment as aatter of law.” Allstate Ins. Co. v. Sidakislo. 13CV-7211,2016
WL 556869, at *6 (E.D.N.Y. Feb. 10, 2016).

“The relevant governing law in each case determines which facts are matendy; ‘(0]
disputes over facts that might affect the outcome of the suit under the governinilj law
properly precludehe entry of summary judgmetit. Bank of Am., N.A. v. Fische327 F. Supp.
2d 15, 25 (E.D.N.Y. 2013puotingAnderson v. Liberty Lobby, Iné77 U.S. 242, 248 (1986)).
“No genuinely triable factual is& exists when the moving party demonstrates, on the basis of
the pleadings and submitted evidence, and after drawing all inferences anithgeaibl
ambiguities in favor of the non-movant, that no rational jury could find in the non-msvant’
favor.” Id. (citing Chertkova v. Conn. Gen. Life Ins. Ca2,F.3d 81, 86 (2d Cir. 1996)).

B. False Arrest

A Section “1983 claim for false arrest..is substantially the same as a claim for false
arrest under New York law.Weyant v. OkstLl01 F.3d 845, 852 (2d Cir. 199@)ternal

citations omitted).Plaintiff must show that(1) the defendant intended to confine the plaintiff,
10



(2) the plaintiff was conscious of the confinement, (3) the plaintiff did not consent to the
confinement, and (4) the confinement wasatberwise privileged.”Bernard v. United States
25 F.3d 98, 102 (2d €i1994)

“Because probable cause confers authority to confine a suspect, probable eause i
complete defense to a claim of false arreSithith v. Tobon529 F. App’x 36, 38 (2d Cir. 2013)
(summary order) (citingVilliams v. Town of Greenburgb35 F.3d 71, 78-79 (2d Cir. 2008)
see also Devenpeck v. Alfo&s#13 U.S. 146, 153-55 (2004x(stence of probable cause to arrest
for any criminal offense- even an offense other tham thne identified by the arresting officer at
the time of arrest defeats a false arrest clginfProbable cause to arrest exists when the
authorities have knowledge or reasonably trustworthy information sufficievdrrant a person
of reasonable cautmoin the belief that an offense has been committed by the person to be
arrested.”Boyd v. City of New Yor836 F.3d 72, 75-76 (2d Cir. 2003) (quotatamitted.
“[P]robable cause can exist even where it is based on mistaken information, se fbhag a
arresting officer acted reasonably and in good faith in relying on thamafmmn.” Bernard 25
F.3dat102.

“Whether probald cause existed for the chamggually invoked by the arresting officer
at the time of the arrest is irrelevant. Accordin@gfendants prevail if there was probable
cause to arrest Plaintiff for any single offens@c¢kerson v. City of White Plaing02 F.3d 15,

20 (2d Cir. 2012)as amende@ec. 4, 2012) (quotatiormmitted). “There can be no federal
civil rights claim forfalse arrest where the arresting officer had probable caGseger v.
Fulton Cnty. Sheriff63 F.3d 110, 118 (2d Cir. 1995).
Probable cause requiresfocus on the knowledge the officer has at the time of arrest and

whether there were “facts sufficieto warrant a prudent person to believe that the suspect had

11



committedor was committing an offenseRicciuti v. N.Y.C. Transit Authl24 F.3d 123, 128
(2d Cir. 1997) see alsd.owth v. Town of Cheektowad#? F.3d 563, 569 (2d Cir. 1996)
amendedMay 21, 1996).Because knowledge is presunmede shared among all law
enforcement agencies working on an investigapoobable cause is based on the “collective
knowledge of the police, rather thantbiat of the arresting officer alonegdusbands ex rel.
Forde v. City of New YoriB35 F. App’x 124, 127 (2d Cir. 2009).

C. Malicious Prosecution

A “claim of malicious prosecution brought under § 1983 is governed by state law.”
Russell v. Smitt68 F.3d 33, 36 (2d Cir. 19957J.0 establish a clairfor the tortof malicious
prosecutionin New York a plaintiff must showhat: (1) the defendant commenced or continued
a prosecution against the plaintiff; (2) the defendant lacked probable cause to believe t
proceeding could succeed; (3) the defendant acted with malice; (4) the prose@astion
terminated in the plaintif§ favor; and (5) there was a sufficient pagaignment restraint on
plaintiff’s liberty to implicate hisr her Fourth Amendment right®ohman v. N.Y.C. Transit
Auth, 215 F.3d 208, 215 (2d Cir. 2000)he law “places a heavy burden on malicious
prosecution plaintiffs.”Rothstein v. Carriere373 F.3d 275, 282 (2d Cir. 2004) (quotation
omitted.

1. Initiation of a Criminal P roceeding

“Under New York law, police officers camitiate’ [a crimina] prosecution by filing
chargesor other accusatory instruments,” such as a felony or misdemeanor com@kaiméron
v. City of New Yorkb98 F.3d 50, 63 (2d Cir. 2010)[O]nce a criminal defendant has been
formally charged, the chain of causatlmtween the offices’conduct and the claim of malicious
prosecution is broken by the intervening actions of the prosedbareby abolishing the

officer’s responsibility for the prosecutionJouthe v. City of New Yorko. 05-CV-1374, 2009
12



WL 701110, at *11 (E.D.N.Y. June 23, 2009) (qogtwilliams v. City of New YoriNo. 02-
CV-3693, 2003 WL 22434151, at *6 (S.D.N.Y. Oct. 23, 2003)) (emphasis addegpolitk
officer may. . . be held liable for malicious prosecution if he provides false informatite to
prosecutor that influences a decision whether to proseclae(guotationomitted).

2. Probable Cause

Whether probable cause existed is determined by a reasonability stédpdaidble
cause to charge exists where, accounting for any new infamatrned subsequent to an
arrest,it was not manifestly unreasonable for [the defendant officer] to chargelfimeiff].””
Arrington v. City of New York628 F. App’'x 46, 49 (2d Cir. 2015) (summary order) (quoting
Lowth, 82 F.3dat572).

Probable auses a defense to malicious prosecutidihis is so unless the officer,
‘following the arrest but prior to initiating prosecution, learned of factswatd negate his
earlier determination of probable causelitta v. PolsteinNo. 09CV-2868, 2011 WL
4073926, at *8 (E.D.N.Y. Sept. 13, 2011) (quotitigrre v. City of New York007 WL
2403573, *11 n. 11 (E.D.N.Y. Aug. 17, 2007)). “The question then is whether . . . information
[provided to the officer] is of a type that would have led a reasonable police officerdiode
that no probable cause, sufficient to charge [the plaintiff] with angrimes, existed.”Lowth
82 F.3d at 572.

3. Actual Malice

An essential element of a claim for malicious prosecution is that the defendanivdbte
malice, or that the proceedings were initiated with malldeder New York lawthis means
“that the defendant must have commenced the criminal proceeding due to a wrongppermpr

motive, something other than a desire to see the ends of justice sddeat373 (quoting

13



Nardelli v. Stambergd4 N.Y.2d 500, 503, 377 N.E.2d 975, 976 (1978)}\] plaintiff need not
demonstrate the defendant’s intent to do him or her personal harm, but need only shovesa reckle
or grossly negligent dregard for his dner rights.” Naim v. City of New YoriNo. 10CV-912,
2012 WL 2923308, at *3 (E.D.N.Y. July 18, 2012) (quotatamtted). “Only where probable
causedo initiate a proceeding is. . totally lacking may malice reasonably be inferréd/ilson
v. McMullen, No. 07<CV-948, 2010 WL 126805%t*6 (E.D.N.Y. Mar. 30, 2010) (quotation
omitted).
4. Termination in Plaintiff's Favor
“In the malicious prosecution context, [a] dismissal without prejudice quadiiesfinal,
favorable termination if the dismissal repents the formal abandonment of the proceedings by
the public prosecutor, and the circumstances surrounding the termination are nosieebnsi
with the innocence of the accusedvaim, 2012 WL 2923308, at *3 (internal quotations and
citatiors omitted). Under New York lawdismissal of pending charges against a plaintiff
constitutes a favorable termination as a matter of Rohrs v. Rohrsl7 A.D.3d 659, 660, 793
N.Y.S.2d 532, 534 (2d Dep’t 2005).
5. Deprivation of Liberty
“To succeed on a Section 198t@licious prosecution claim, a plaintiff must establish a
deprivation of liberty in violation of the Fourth Amendment, meaning a deprivation ofylibert
‘consistent with the concept of seizuteEvans v. City of New Yarklo. 12CV-5341, 2015 WL
1345374, at *6 (E.D.N.Y. Mar. 25, 2015) (quotiBmger 63 F.3dat 116).
Generally, courts in the Second Circuit
have found the deprivation of liberty element satisfied particularly
where a criminal defendant was required to attend several post-

arraignment courdppearances, and/or where, as in New York, a
defendant’s release on his own recognizance requires the defendant

14



to “render himself at all times amenable to the orders and

processes of the court,” N.XCrim. Proc. Law § 510.40, thereby

ordinarily requiringthat the defendant remain in the state.
Id. (citing Rohman215 F.3dat 215-16; see alsdwartz v. Insogna’04 F.3d 105, 112 (2d Cir.
2013 (*apost-arraignment defendant who is obligated to appear in court in connection with
[criminal] charges whenever [her] attendance [i]s requsrgters a Fourth Amendment
deprivation of liberty”) (quotation omittedMurphyv. Lynn 118 F.3d 938, 946 (2d Cir. 1997)
(forced travel restrictions sufficient to constéu-ourth Amendment “seizure’$clafani v.
Spitzr, 734 F. Supp. 2d 288, 298 (E.D.N.Y. 201®4&intiffs, who were placed on restricted
travel and required to attend many court appearances over the course of tiwvgeassized
within the meaning of the Fourth Amendmeptbut cf. Burg v. Gosselilb91 F.3d 95, 98 (2d

Cir. 2010) (pre-arraignment summons insufficient to constitute Fourth Amendment “Seizure

D. 42 U.S.C. § 198and Municipal Liability

Section 1983 provides a remedy for individuals who have been deprived of their
constitutional rightdy one or more government employees oregoment entitiesin order to
maintain an action pursuant te@ion 1983, a plaintiff must allege two elemexis‘[t|he
conduct at issue must have been committed by a person acting under color of iateddi\)
the conduct “must have deprived a person of rights, privilegesymunities secured by the
Constitution or laws of the United StatesCornejo v. Bell592 F.3d 121, 127 (2d Cir. 2010)
(quotingPitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994

A municipality can be found liable under Section 1983 only where the municipality
causes the constitutional violation at iss&e@e Monell v. Depof Soc. Servaf City of New
York 436 U.S. 658, 691 (1978) (“Congress did not intend municipalities to be held liable unless
action pursuant to official municipal policy of some nature caused a constitubadrial t‘To

hold a city liableunder [Section] 1983 for the unconstitutional actions of its employees, a
15



plaintiff is required to pleadnd provehree elementg1) an official policy or custom that (2)
causes the plaintiff to be subjected to (3) a denial of a constitutional rigiay v. City of New
York,490 F.3d 189, 195 (2d Cir. 2007) (quotigtista v. Rodriguez/02 F.2d 393, 397 (2d Cir.
1983); see alsdRobischung-Walsh v. Nassau Cnty. Police &9 F. Supp. 2d 563, 566
(E.D.N.Y. 2010) (in order to establish liability of a municipality premised on daliber
indifference to constitutional rights, a plaintiff must allege facts ftiate would prove that
“municipal policymakers made a ‘deliberate chaice from among various alternatives™)
(quotingCity of Canton v. Harris489 U.S. 378, 389 (1989))f an employee’s actions are not
found so deficient as to render them potéiytieable for the aleged violations, a municipal
liability claim “necessarily fails.”Jovanovic v. City of New Yor&86 F. App’x 149, 153 (2d Cir.
2012).

E. Intentional Infliction of Emotional Distress

To establish a cause of action for intentional infliction of emotional distrd&X("), a
plaintiff must plead: (1) extreme and outrageous conduct; (2) intent to cause, or reckless
disregard of substantigbrobabilityof causing, severe emotional distress; (3) a causal
connection between the conduct and the injury; and (4) severe emotional dishtess Y.
Fleishman,164 F.3d 820, 827 (2d Cir. 1999). “For conduct to meet the standagt@he and
outrageous,’ ‘it must be so outrageous in character and so extreme in degree as to gdlbeyond a
possible bounds of decency, and to be regarded as atraaolugtterly intolerable in civilized
society.” Callahan v. City of New YorRO0 F. Supp. 3d 60, 76 (E.D.N.Y. 2015) (quoting
Shapiro v. KronfeldNo. 00CV-6286, 2004 WL 2698889, at *25 (S.D.N.Y. Nov. 24, 2004)).
Whether the conduct is “outrageous” is a matter of law to be decided by the Suigt.164

F.3d at 827. The bar is extremely high, and “[t]his highly disfavored cause of actiomst a
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never successful.McGown v. City of New Yorko. 09CV-8646, 2010 WL 3911458, at *5
(S.D.N.Y. Sept. 9, 2010).

Under New York law, an intentional infion of emotional distress claimayonly be
invoked as a last resdtb provide relief in those circumstances where traditional theories of
recovery do not.” Salmon v. Blesse802 F.3d 249, 256 (2d Cir. 201(gjuotation omitted)see
alsoMoore v. City of New YorRR19 F. Supp. 2d 335, 339-40 (E.D.N.Y. 2002) (granting
defendants summary judgment and dismissing plaintiff's claim of IIED as bacagmpassed by
plaintiff's claims for assault, battery, and malicious prosecution). Coutftssiiistrict have
noted that an IIED clairfis a gapgfilling cause of action meant to address those few areas of
outrageous anti-social behavior not addressed under any other cause df &dsmussen v.
City of New York766 F. Supp. 2d 399, 415 (E.D.N.Y. 2011).

F. Substantive Due Process

A Substantive Due Process claim under the Fourteenth Amendment requires
demonstrating that the “governmahtonduct . . . ‘is SO egregious, so outrageous, that it may
fairly be said to shock the contemporary consciencéétez v. Levy401 F.3d 75, 93 (2d Cir.
2005) (quotingCty. of Sacramento v. LewiS23 U.S. 833, 847 n. 8 (1998)). The Court of

Appeals for the Second Circuit has observed that “‘malicious and sadistie’satiysower by
government officials, intended to ‘oppress or to cause injury’ and designed for noadegiti
government purpose,” constitutes conscience-shocking behadwiat 94 (quotinglohnson v.
Newburgh Enlarged Sch. Dis239 F.3d 246, 252 (2d Cir. 2001)

“[W]here a specific constitutional provision prohibits government action, plaintiffs
seeking redress for that prohibited conduct in a 8§ 1983 suit cannot make referencedadhe br

notion of substantive due processd’; see alsiia P. v. Mcintyre 235 F.3d 749, 757-58 (2d

Cir. 2000) (“[W]here another provision of the Constitution provides an explicit textual source of
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constitutional protectiona court must assess a plainsftlaims nder that explicit provision
and ‘not the more generalized notion of substantive due process.™) (q@mimgyv. Gabbert
526 U.S. 286, 293 (199)

IV.  Application of Law to Facts

A. Claims AgainstNew York City Police Department

Summary judgment igrantedon all claims against the New York City Police
Department becaustkis a “nonsuable agency of the City of New YorkA&ntonetti v. The City
of New YorkNo. 15CV-6719, 2015 WL 8071004, at *3 (E.D.N.Y. Dec. 4, 20Egk also
Jenkins v. City of New Yor&78 F.3d 76, 93 n. 19 (2d Cir. 20q@jfirming district court’s
finding that the NYPD is a nosdableagency of the City of New York); Hr'g Tr., Aug. 17,
2016.

B. False Arrest

At the timeplaintiff was arrestedhe policehad evidence that she had madeenol
threats against Rose Flynn and Rose Flynn’s chilfitoen New York violating the
Pennsylvania Order of Protectioarman Decl. at Ex. | (Criminal Complaint); Adams Decl. at
11 411, 13. his evidence alone wasufficient to constitute probable caus arrest plaintiff.
Because probable cause for any offense acts as a complete dedeAskerson702 F.3d at 20,
summary judgment is granted on plaintiff's false arrest clédeeHr'g Tr., Aug. 17, 2016.

C. Malicious Prosecution forResisting Arrest

Defendants move for summary judgment on plaintiff's malicious prosecution with
respect to the resisting arrest charge on the ground that plaintiff did not surfigue
deprivation of liberty separate from the deprivation suffered as a oféshé other charges.

Plaintiff has conceded that she was lawfully prosecuted for the other charges.
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Defendants’ contention that plaintiff needed to suffer a unique deprivation of libert
resulting solely from the resisting arrest charge is not dorBsePerez v. Duran962 F. Supp.
2d 533, 542 (S.D.N.Y. 2013)there is no case that supports the proposition that simply because
the plaintiff was also required to appear in court on an unrelated matter derapye that was
required for the felongharge relevant to this case is not a seizure within the meaning of the
Fourth Amendment”).

Haintiff, however, cannot show any unique damages resulting from the resisting arrest
charge. Absent the resisting arrest charge, she still would havediaared on the other
charges, and still would have had to return to court five times. Plaintiff has no d¢dorage
malicious prosecutiothat can be attributed to the resisting arrest chaByenmary judgment is
grantedon the charge of malicious pros&on for resisting arrest

D. Excessive Force

Defendants move for summary judgment on plaintiff's claim for excessiee tolely
with respect to the liability of the City of New YorlSeeHr’'g Tr., Aug. 17, 2016. Summary
judgment is granted because plaintiff has not shown any custom or policy of the city.

Plaintiff's excessive force claim is asserted through Section 198&-r'g Tr., Aug. 17,
2016. In order for the city to be liable on such a claim, plaintiff must shaffigial custom or
policy that caused the denial of the constitutional righitay, 490 F.3d at 195Plaintiff’s
argument is that an inference of a policy can be drawn from three prior distnittasesSee
Pl.’s Opp’n Mem. at 28 (citingolon v. City of New YoriNos. 09€V-008 and 092V-009,
2009 WL 4263362 (E.D.N.Y. Nov. 25, 2008)cMillan v. City of New YorkNo. 04CV-3990
(E.D.N.Y. dismissed Aug. 21, 2006), aRechardson v. City of New Yqgrko. 02€CV-3651
(E.D.N.Y. dismissed Oct. 25, 2006)). She supports this conolugth a citation to The Mollen

Commission’s 1993 report and the statement that “police perjury and falefficdtofficial
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records has been concluded to be the most common form of police corrupdicst’29. There
are two problems with plaintiffargument.

First, her reliance othesethree prior cases is insufficient to satisfy her burden on
summary judgment of making an evidentiary showing of a policy or cussa®VicCants v.
City of New YorkNo. 11CV-3511, 2014 WL 5475386, at *4 (E.D.N.Y. Oct. 29, 2014)
(“Though Plaintiff points to other lawsuits on related issties citation to various lawsuits. ..
is not probative of the existence of an underlying policy that could be relevani)l{vetnote
omitted)(quotingJeantLaurent v. Wilkeson,461 F. App’x 18, 22-23 (2d Cir. 2012}lorris v.
City of New YorkNo. 12€V-3959, 2013 WL 5781672, at *11 (E.D.N.Y. Oct. 28, 2058jd
sub nom. Morris v. Silvestré04 F. App’x 22 (2d Cir. 2018 The fact that two of the
defendants as well aan-defendant supervising officer have had civil suits brought against
them in the past that resulted in settlements is not even evidence of wrontgtafaye that the
City has a custom or policy that fosters or results in wrongd@ir@uity v. Uniondale Union
Free Sch. Disf.No. 12CV-1482, 2014 WL 1330636, at *25 (E.D.N.Y. Mar. 31, 2014)
(“Plaintiff cannot establishonell liability simply by reliance on allegations of discrimination or
harassment made by other employees in administrative complaints or la)yssetsalsaCruz
v. City of New YorkNo. 15CV-2265, 2016 WL 234853, at *6 (S.D.N.Y. Jan. 19, 2016)
(reliance on citations to prior cases was insufficient to satisfy pleadimdgrat motion to
dismiss stage).

Second, even if plaintiff could satisfy her summary judgment burden by @timgor
cases, these three citations fall well short of suffigeeadf. InColon, the courtdid not find
there was a policy or custom, but that, on a motion to dismiss, plaintiff had suffigperdthat

such a policy or custom existed. Other judges have rebuffed plaintiffs’ attenmptg on the
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language irColonto survive a summary judgment motio8ee, e.gSimms v. The City of New
York No. 10€V-3420, 2011 WL 4543051, at *3 (E.D.N.Y. Sept. 28, 20aff)d sub nom.
Simms v. City of New Yo#%80 F. App’x 627 (2d Cir. 2012Armatas v. MaroulletiNo. 08CV-
310, 2010 WL 4340437, at *10 (E.D.N.Y. Oct. 19, 2018port and recommendation adopted
in part, No. 08CV-310, 2010 WL 4340334 (E.D.N.Y. Oct. 22, 2014¥f,d in part 484 F.

App’x 576 (2d Cir. 2012).

In McMillan, neitherthe udge nor a jury ever made any findings about plaintiff's
allegations; the case was settled without any substantive decisions beemgenderedSee
McMillan v. City of New YorkNo. 04CV-3990 (E.D.N.Y. Aug. 21, 2006) (Stip. & Order of
Dismissal ECF No. 32). Bnilarly, in Richardsonthe judge never addressed Menell claims.
Although he denied defendant’s motion for summary judgment, because theadaimst the
City of New York had been bifurcated, they were not addressed before theasssttled.
Richardson v. City of New YqgrKo. 02CV-3651, 2006 WL 2792768, at *1 n. 1 (E.D.N.Y. Sept.
27, 2006). hese caseshow that other individuals filed splaints against the police; no
findings of fact were made which would lend evidentiary support to plaintiff's preggmhant.

Plaintiff fails to submit any contemporaneous evidence supporting her argunient tha
there is a policy or custom in the jp&l department that caused the treatment about which she is
complaining. Absent such a showiigrMonell constitutional claims based on excessive force
cannot survive summary judgment.

E. Intentional Infliction of Emotional Distress

Plaintiff contends that the behavior she was subjected to is sufficient to shock the
conscience and goes beyond what is covered through otherSedidr’'g Tr., Aug. 17, 2016.
Because plaintiff contends that other traditional torts will not address her claeri#ED claim

can proceed
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Summary judgment on this claim is denieske id.

F. Substantive Due Process

Plaintiff argues that during her arrest and deterttierpolice showed a deliberate
indifference to her medical needsd circumstances that shock the conscience:
she was subjected to unusable toilets, poor sanitation, infestation,
inadequate water and nutrition, was forced to go to the bathroom
with the door open, humiliated, intentionally denied and/or delayed
her repeated requests for medical attention, drareund in fear
for her life, not permitted to make a phone call, was harassed,
yelled at, and berated.
Pl.’s Opp’n Mem. at 24-25. She introduced evidence at the summary judgment hearing
concerning a police officer smoking in the patrol car in whichvgeheld SeeHr’'g Tr., Aug.
17, 2016. The only evidence plaintiff offers in support of this argument is her own deposition
testimony. See id. Defendants contend that there are no allegations in the complaint regarding a
violation of substantive duaqcess with respect to deliberate indifference to medical needs, and
no facts in the record concerning plaintiff's complairsee id.
The complaint is deemed amended to include a claim for a violation of substantive due
process on the basis of deliberatdifference to medical needad shocking conditions in the
precinct house lockip. The parties shall engage in further discovery with respect to this issue

and file dismissal briefing returnable at thdimine hearing. Summary judgment is denidat

the motion for it may be renewed.
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V.

Conclusion

Summary judgment is granted with respect to all claims against the New York City
Police Department. It is dismissed from the case.

Summary judgment is granted on thams of false arrest foresising arrestmalicious
prosecution for the resisting arrebacgeagainst Officer Cheng, arexcessive forcagainst the
City of New York.

The following claims will proceed to trial: excessive fobgethe individual officer
defendantsstateassault and battery clairby the individual officer defendants and the City of
New York through aespondeat superidheory; intentional infliction of emotional distrelsg
the individual officerdefendarg and the City of New York throughrespondeasuperior
theory; failure to intervenky the individual officer defendants; and substantive due process for
deliberate indifference to medical needs and a-lgrkhat shockghe consciencby the
individual officer defendants and the City of New York.

All other claims are deemed withdrawn or dismissed.

Trial shall commence on December, 2016, in Courtroom 10 B South. A jury shall be
selected that morning by the magistrate judge, at a time to be determined by theateagrstr
parties shall be avail&bbeginning at 9 a.m.

No later tharDecember 52016, the parties shall exchange and file with the court: (1)
pretrial briefs; (2) lists of prenarked exhibits proposed for use at e, together with copies
of the exhibits, and any stipulations regarding admissibility and authgn(®jtiists of proposed
witnesses together with brief summaries of their proposed testimony; and @Btsiis with

respect to undisputed facts.
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Motions in limine and briefing on plaintiff’s substantive due process claims shall be filed
by November 29, 2016. A hearing on motions in /imine and the substantive due process claims
shall be held on December 5, 2016, at 10:30 a.m. in Courtroom 10 B South. Plaintiff and
individual defendants shall be present.

SO.ORDERED.

W S b

ck B. Weinstein
Senior United States District Judge

Date: August 24, 2016
Brooklyn, New York
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