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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
LIRON JAMIL,

Plaintiff,

MEMORANDUM & ORDER
- against 14-CV-2355(PKC) (RLM)

JEFF SESSIONSs Attorney General

Defendant
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Liron Jamil brings this action against Defendalsff Session$ alleging
religious discrimination in violation of Title VII of the Civil Rights Act @964, 42 U.S.C. §
2000e et seq.(“Title VII"), on the basis that the Bureau of Prisons (“BOH3giled to
accommodate his religion (Orthodox Judaism). Deferidaow movedor summary judgment.
For the reasons discussed below, the C@ENIES Defendatis Motion for Summary
Judgment finding that a reasonable jury coutdncludethat Defendant failed to prove that it
reasonably accommodat@dhaintiff or that it would be unable to do so without incurring undue

hardship.

! Pursuant to Federal Rule of Civil Procedure (“FRCP”) 25(d), Jeff Sessions, vého wa
sworn in on February 9, 2017 as Attorney General, has been automatically sub&iitlgec
Holder as the sole defendant. T®lerk’s Office is respectfully directed to change the caption of
the docket to reflect this substitution.

2 Although Attorney General Sessions is the nominal Defendant in this action, bheause
is named solely in his capacity as the representativeedB@®P, the Court uses the impersonal
pronoun “it”, rather than “he”, when referring to Defendant in this opinion.
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BACKGROUND ?
THE FACTS

A. The Parties

Plaintiff Liron Jamil ("Plaintiff” or “Jamil”) is an Orthodox Jewwho refrains from work
on the Sabbath as part of his faith. (Dkt(23ef's Exs.”), Ex. B,at9-1Q 19-20). The Sabbath
is a 25hour period starting at sunset on Friday and ending one hour after sunset on Saturday.
(Dkt. 242 (“Def. 56.1) 1 2.)

Metropolitan Detention Center (“MDC”) Brooklyn is the largest federalrdete center
within the Bureau of Prisons (“BOP”). (Def. 56.1 1 9.) MDC Brooklyn receives and discharges
inmates24 hous per day and seven days per wedgRef. 56.1 9 10.) During Plaintiff's
employment, MDC Brooklyn housed approximate)y@ inmates and employedore tharb00
staff members320 of whom were correctional officer@Def. 56.19111, 20; Def. Ex. K (“Hess
Deposition”) at 6.) According to Defendant, during a 25-hour period, approximately ficés of
were required to maintain the security of MDC Brooklyn. (Def. 56.1 § 12.)

Frank Strada became the warden of MDC Brooklyn in approximately June PD&f..
56.1 1 13.) As the warden, he was responsible for the overall security and safety of the
institution and the correctional officers. (Def. 56.1 11 16, 82.)

Douglas Hess was a captain at MDC Brooklyn during Plaintiff's employraeitie
facility, and was tl chief correctional services supervis@ef. 56.1 17#18.) Hess oversaw
the staffing of the correctional services roster, “making sure that no postuwassigned and

that security was not compromised.” (Def. 56.1  19.) He oversaw the stdféipgroximately

3 The facts in this section are taken from the parties' Btk submissions and the record
evidence cited thereinUnless otherwise noted, standalone citation to a Ru#é.1 Statement
denotes that the Court has deemed the underlying factual allegation undiginyetitations to
a party's Rules6.1 Statement incorporates by reference the documents cited therein, though
where relevant, #h Court has cited directly to those underlying documents.
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320 correctional officers to fill 200 different posts at MDC Brooklyn. (Def. 56.1 § 3@aff
requests for sick time, days off, and annual leave were handled by the stdative Lieutenant
or the Deputy Captain, who in April 2013 was Richard Wolfe. (Def. $%$.24-25.)

During Plaintiff's employmentat MDC Brooklyn Elizabeth MarirRodriguez was the
Human Resources manager, and was responsible for coordinating stafiinigg ttzenefits, and
incentive awardsas well as respondirtg labor grievances(Def. 56.1 1 27, 29.)

B. Plaintiff's Application Process and Initial Employment

Plaintiff applied to work as a correctional officer with the BOP in 2013. f.(B&.1 1Y
30-31.) He submitted an online application, his resume, and other documentation, and had two
interviews. (Def. 56.7[7 3132.) In the course of the interviewingopess, Plaintiff was told
that correctional officer shifts vard, that the position included work on holidays and during
weekends, and that correctiomdficers worled rotating schedules(Def. 56.1 § 33.)Plaintiff
was not asked if he would be able to work Friday evenings or Saturdays, and Rlantiéft
inform anyone during the interview process that he would be unable to work during those hours
(Def. 56.1 9 34; PI. 56.Counterstatemenit 34.)

The correctional officer job description stated that “[d]uring institution gereries or
other periods of heavy workload or limited staff, correctional officers magdpaired to work
long and irregulahours, unusual shifts, Sundays, holidays, and unexpected overt(Def!
56.1135.)

BOP hired Plaintiff as a correctional officer at MDC Brooklyn, and he startekl tvere
on or about March 25, 2013. (Def. 56.1 f 36, 4B9 a new hire, he was @robationary
correctional officer, meaning that he worked on a training roster with a rotaliadide. (Def.

56.1 1Y 41, 44, 9293 Probation “generally lasts about a year, but can be reduced to six



months.” (Def. 56.1 { 46.) In contrast, Ammbatonary employees bid on their work schedules
based on seniority. (Def. 56143 91-92.) ®nior officers“[g] enerally” bid to have Friday
evenings and Saturdays 4ff(Def. 56.1  94.) Probationary officers “generally did not have
Saturdays off.” (Def56.1 1 96.)

C. Plaintiff's Scheduling Conflicts

In March 2013, Plaintiff was scheduled to complete aw&ek training period. (Def.
56.1 11136, 47.) Three to four ¢a of the training fell on Passover. (Def. 541 56-51.)
Plaintiff informed Human Resources that he could not attend some of the trainiadpecaese
they coincided with Passover. (Def. 5¢.15.) The BOP did not require Plaintiff to attend
training on days that coincided with Passover, allowing him to make up the training oartiffer
days. (Def. 56.1 §53.)

Plaintiff received his first work schedule at the end of the training periodst¢hadule
contained his work hours for the following two weeks. (Def. 3fI55-56.) Plaintiff told
someone at Human Resourtésat he had @onflict with his assigned shift oB8aturday April
13, 2013 becausef his Sabbatiobservance (Def. 56.17 58-59 Def’'s Ex. B at 29) Plaintiff
also spoke with Captain Hess about his conflict, and Captain Hess told him “that'sngptayoi

be a problm.” (Def's Ex. B at 29-30.f Upon being instructed to do by someone at Human

4 It is important to note thahe periodbetweensundown orFriday and an hour after
sundown onSaturdaycovers four potential shift assignments, Friday “night watch,” and
Saturday “morning watch,” “day watch” and “night watci{Def's Ex. B at 2#29, Def's Ex. K
at 22) Plaintiff was able to work two out of the three Friday shifts (morning and dayl)all
three shifts on SundayqDef's Ex. B at 2#28.) However, he was not able to work any of the
three Saturday shifts.ld) Correctional officers were assigned consecutive days off, but if they
swapped a shift, their days off would not necessarily be consecubeés Ex. K at23-24.)

® Plaintiff does not remember to whom he spoke at Human Resources. (Def's Ex. B a
29)

® Hess denies having said this. (Def. Ex. K, at 37-38.)
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ResourcesPlaintiff submitted a written request April 5, 2013to the Associate Warden and to
Captain Hess asking “permission to have any/all work scheduling to be generatdd ofithe
Sabbath time frame.”(Def. 56.191 66-61.) In the meantime Marin-Rodriguez told Plaintiff
that he could try to alleviate his scheduling conflictdwapping shifts with other officers or
putting in a request for leave without pagDef. 56.1 | 62-63.) Strada was the only person
with the authority to grant requests for leave without pay, and the ability to cotzh leave was
subject to staff availability(Def. 56.1 [ 72, 109.)

On April 17, 2013, Plaintiff submitted a letter to Strada, stating that he had ameda
response to his April 5, 2013 request to be permanently excused from all Sabbath shifts, and
requestingretroactive leave without pay for April 13, 2013, and leave without pay for Friday,
April 19, 2013 and Saturday, April 20, 2013. (Def. 58f1.706-71.) StradagrantedPlaintiff's
requess for leave without pay fothe three specifiedhifts (Def. 56.11 72-73 Def’'s Ex. B, at
50)

D. Defendant’s Response to Plaintiff's Request for Permanent Accommodati

Strada and MarirRodriguez discussed Plaintiff's request to be permanently excused
from Friday evening and Saturday shiftsat discussion inclueld consideran of the proper
responseo the requespursuant to the Master Agreement between the correctional officers’
union (“the Union”) and the BOP. (Def. 56175 PI. 56.1 Counterstatement 1 132, 1 3bhe
Master Agreement was a collective bargaining agesg¢ (“CBA”) that covered non
probationary employees, but did not govern probationary employees, such as Pl@efiffEX.

L, at 17.) Although Strada appears to have told MRodriguez that he would follow agency
protocol, Def's Ex. L, at 54-55,) Srada himself was unaware of any company policy or

protocol concerning religious accommodations, as this was the first or seebgidus



accommodatiomequest he had receivedPl. 56.1 Counterstatement J41®ef’'s Ex. H, at 26-
21.) Marin-Rodriguez had encounteredly one previous request from a correctboafficer for

a religious accommodation during her seven years in the Human Resources Depaiats
Ex. L, at 6-7, 49.) There is no evidendhatMarin-Rodriguezand Strada discussed the fin@hc
impact, scheduling impact, or impact on employee morale that would have resolted f
granting Plaintiff's request. P{. 56.1 Counterstatement192; Def's Ex. L, at 59—-60.) Both
Marin-Rodriguez and Strada acknowledged that they were not involvethenroster
assignments, and that Hess and the Lieutenants had that role. (Def's E45HDaf'SEx. L, at
23-24.) Hess testified that he had no recollection of MRmdriguez or anyone else from
Human Resources asking him for any information abiweieffectof accommodating Plaintiff's
requesbn staffing or for any rosters to review. (Def's Ex. K, at-89.) Hessalsotestified that
he never brought Plaintiff's request to the attention of any of the Union egpatises. (Def's
Ex. K, at 36.)

Marin-Rodriguez researched the issue, and sent a draft respmmerandunto the
BOP’sEmployment Law Branch in Washington, D.C. for legal revi¢l@ef. 56.1 { 77; PIl. 56.1
Counterstatement 1 136, 138.The draft memorandumdenied Plaintiff's request to be
permanently given days off on the Sabbatlid.) Marin-Rodriguezsent the draftnemorandum
and may have sent Plaintiff's request letter, toEhgloyment Law Branch, but she did not send
any additional documentation, and the Employment Baanch never requested any additional

information or documents.Def's Exhibit L, at 44-47.) Marin-Rodriguez stated that her draft

" Defendant purports to diste this fact, but only by saying that Strada and Marin
Rodriguez “had several discussions about plaintiff's specific request to beeexérom all
Friday evenings and Saturday morning shifts” without citing any evidenbe iretord that they
discussedhe impact or burden of accommodating PlaintiDkt. 24-24 (Defs Consolidated
56.1 Statement)  142.)



was basedon “training received, . . . on the law, [and] . . . on the DOJ Reasonable
Accommodation Manual,” but that she did not have access to the Accommodation Manual that
day, “which is why [the draft] went for Legal Review as wellltl. @t 66-61) Marin-Rodriguez

had received yearly training about how kandle religious accommodatiorequests by
employees, although ¢htraining was not specific toorrectional fficers. (d. at 62.) At the

time of her depositionn this case, MariRodriguez stated that she “believe[d]” there was a
section in the DOJ Reasonable Accommodation Manual about religious accommodatioh but
not “know it off the top of [her] head.”Id. at 61)

After the Employment Law Branch reviewed the responsemorandum Marin
Rodriguez made “minorthangesconsisting of an additional citatioand gave it to Strada, who
reviewed the memorandum, seghit, and gave it to Plaintiff on April 22, 2013. (Def. 5§1L
78-79 PI. 56.1 Counterstatement § 241n the memmndum Strada denied Plaintiff's request
to be permanently excused from Friday night and Saturday shifts, “based onettte gfat
granting such a request would have on MDC Brooklyn, including (a) the operational and
financial effects; (b) the potential infringement on the seniority system aliiméhe Master
Agreement; and (c) the effect on the morale of other employ¢bsf. 56.111 86-81.}

At Strada’s depositiomn this case, he stated thatschedule change to accommodate
Plaintiff in the way he requested would have "impact[ed] the whole operation ofstieution”

(Def's Ex. H, at 4-42; Def. 56.1 T 83.) More specifically,according to Strada and Hess,

granting the requested schedule changald have (1) required paying other staff overtime to

8 Plaintiff responds to this, as well as many of Defendant’s other facts ¢hatigported
solely or mostly by Strada’s testimony, by stating that, “[tlhere is no dectary evidence
anywhere in the recd documenting these effects other than Warden Strada’s owseseilig
and conclusory statements.” (Pl. 56.1 Counterstatefn@hf) The Court discusses this lack of
supporting evidence in Parts 11(B) and (Dfra.



cover Plaintiff's shifts, whereas Sttahad always sought tminimize overtime because of MDC
Brooklyn’s “limited” and “strict” budget (Def. 56.1 1 85, -88)? (2) violated the seniority
systemby allowing Paintiff to work a schedule that other correctional officers gained only
through seniorityand the ability to bidor their desired schedules (Def. 5§.97 Def’'s Ex. K, at
2122, 23; (3) affected moraleamong the stafby allowing Paintiff to work a schedule
preferred by more senior officef®ef. 56.17 98 1001% (4) required pullingotherofficers and
staff membes from prevously assigned postgjus resultingn anincrease inloseofficers and
staff membes’ workloads,and anadministrative burdeon the institutionDef. 56.1 § 99); and
(5) affected the security ofeéhnstitution (Def's Ex. J, & 15.)

E. Plaintiff's Efforts to Adjust His Schedule to Accommodate HifReligious
Observance

During the threemonth period that Plaintiff worked as a probationary correctional
officer, he was assigned to a shift that feltidg the Sabbathvery week starting on April 13,

2013. (Def. 56.11 66.) Wolfe, the supervisory officer in charge of leakegueststrained

% Strada stated that liesteadusedovertime pay for “institutional emergemes” at the
prison, such as a riot or an emergency medical trip. (Def's Ex. H, at 35; Def. 56.1HeS8I90
testified thatinmatesat MDC Brooklyndepended on staff, including correctional officdos,
cetain services.(Def. 56.1 1 82, 84.Pefendant’s budgetary constraints were corroborated by
Associate Warden Eric Bradley and Deputy Captain Richard Wolfe. (Def'®®ERBradley
Deposition), at 67) (“We have budgetary concerns, obviously . . . it's not like | can pay
overtime for every individual to be off.”); (Def's Ex. O (Wolfe Deposition), at 9.pwklver,
their depositions did not include a discussion of why accommodating Plaintiff would have
required paying other employees overtime.

191n response to this assertion, Plaintiff points out that there “is no testimonyJesnae
single employee indicating an unwillingness to swap Sabbath hours with the fgla{iftif 56.1
Counterstatemerff 98.) He similarly points to “no documentary evidence . . . [regarding] the
alleged change in morale” or showing that “defendant was unable to persuade ever one co
employee to swap Sabbath hours with [Plaintiff]ldl. @t 100.) Defendant, however, paro
Plaintiff's own testimony to the effect that sorhutenants and officers made him feel like
“Oh, you're the guy that’s having a problem” and “You're the one that wants to beoa se
the fast track and take the weekends off.” (Def's Ex. D., page 29.)



Plaintiff on how to use théacility’'s computerized mutual exchange bo&dost requests for
shift swapswith other officers. (Def. 56.1 f 105, 111Blaintiff successfullyengaged in
several mutual swaps for Friday shifts that fell during the Sabbathelvais unable to find an
officer willing to work his assigned Saturday shifts. (Def. 39| 5768.)

When Plaintiff was unable to find an officer willing to do a swift swap with him, he
submitted a request for leave without pay for his first Saturday, shiApril 13, 2013. (Def.
56.1 1Y 64-66 69.) Strada granted Plaintiff's requedts leave without pay when there was
sufficient staff to relievenim, which amounted tapproximately six or seven times during the
threemonth period, but denied Plaintiff's requests when there was insufficierft @taf
insufficient funds to cover overtien which occurred on approximately nine occasiofiBef.
56.111 116-20, 123.3*

On those occasions when Plaintiff's requests for leave without pay were denied and he
could not find someone with whom to swap shifts, he did not report to wbed. 561 1 119,
123.) On those occasions, he was marked absent without leave (“AWOL"). (Def} 580L)
Plaintiff was not paidor days that he received leave without payoordays that he was marked
AWOL. (Def. 56.1 § 121.)Generally, vinen aBOP employee has repeated charges of AWOL,
the agency condugtn investigationduringwhich the employeéasthe opportunity to give an
oral or written explanation of the charges, and then the agency determamg disciplinary
actionis warranted. Def's Ex.I, at{ 8.) Disciplinary action rangdérom a letter of reprimand
to suspension. Iq.) Plaintiff was reither investigatednor sanctionedfor his AWOL

designations. (Def. 56.1 1 124.)

11 plaintiff argues that “[b]Jased on the scantoreg it's just as likely that defendant’s
granting of some of plaintiff's requests for leave without pay was simatpirary.” (PIl. 56.1
Counterstatemeriif 116, 118.)



On some occasions when Plaintiff did not report to work and was marked AWOL, Strada
paid overtime toother MDC staff members to cover Plaintiff's assigned pogbef. 56.19
128.)*2 MDC Brooklyn paid 56 hours of overtime to cover Plaintiff's shifts, which Strada had to
deduct from other parts of the MDC budgé@Def. 565.1 1 129-30.)** On those occasions, staff
had to be pulled from other assignments to fill Plaintiff's vacant post. (Def. 56.1 1 131.)

On June 5, 2013, Plaintiff resigned from his position. (Def. 56.1 {Hé.}estified that
he was “financially . . . lrdened by not being able to wbrkhe days that he was being
designated as AWOland that the “stress factors” of trying to get accommodations so that he
could observe the Sabbath essentially “forced [him] into resigni{i2ef’'s Ex. B, at 65-67.) He
stated that he was not “making the income [he] needed to,” “wasn’t able to pay [fEs)rbil
time” and had beerequired to start withdrawing money from his saviagsl from his wife’s
savings (Id. at 67.) Plaintiffalso wasunable to supplement his income with other work,
because his work shift was on rotation rather than a set scheltl)e. Sfradaconfirmedthat, to
his knowledge, Plaintiff resigned “because of financial issues . . . becauseulda'tc—
obviously, he couldn’t work on Fridays aBaturdays, he was taking the leave without pay and
not getting paid[, and] was incurring financial hardshifef(s Ex. H, at 50.)
Il. PROCEDURAL HISTORY

Plaintiff filed this suit onApril 11, 2014, alleging that Defendahtd discriminated
against him orthe basis of his religion in violation of Title VIl by faily to accommodate his
reasonable request for a religious accommodation. (Dkt. 1.) Defeniotion for Summary

Judgmentvas fully briefedon April 22, 2016. (Dkt. 25.)

12 pefendant did not introduce any documentary evidence of overtime payments.

13 Deferdant submitted no documentayidence of its budget.
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DISCUSSION
l. STANDARD OF REVIEW

A defendant seeking summary judgment must establish that “there is no géispune
as to any material fact,” and that they are thus “entitled to judgment as a madier'oFRCP
56(a). “Material” facts are facts that “might affect the oute of the suit under the governing
law.” Anderson v. Liberty Lobby, Inc177 U.S. 242, 248 (1986)Genuine” disputes exist “if
the evidence is such that a reasonable jury could return a verdict for the nonmowirigidart

“The moving party bears the burden of establishing the absence of any genugnefiss
material fact.” Zalaski v. City of Bridgeport Police Dep’613 F.3d 336, 34(2d Cir. 2010).
Once a defedant has met this initial burden, the plaintiff must “designate specific factsrghow
that thereis a genuine issue for trial. Celotex Corp. v. Catretd77 U.S. 317, 3224 (1986)
(emphasis added; quotations omitted).

The Second Circuit hasexplicitly cautioned district courts to use extra care when
deciding whether to grant summandgmentin employment discrimination casds¢cause the
ultimate issue to be resolved in such cases is the employer’s intent, an issudicuaiba
suited to summary adjudicationThompson v. Kaufman’s Bakery, In@3-CV-340S, 2005 WL
643433, at *3W.D.N.Y. March 16, 2005)seealso Gallo v. Prudential Residential Servs., Ltd.
P’ship, 22 F.3d 1219, 1224 (2d Cir. 1994) (stating that “[a] trial court must be cautious about
granting summary judgment to an employer when, as [in a discrimination itaseient is at
issue”) Nevertheless, the “summary judgment rule would be rendered sterile . . . iethe m
incantation of intent or state of mind would operate as a talisman to defeat an ethetds
motion.” Meiri v. Dacon 759 F.2d 989, 998 (2d Cir. 1985kee also Marmulszteyn v.

Napolitang 08-CV-4094, 2012 WL 3645776, at *5 (E.D.N.Y. Aug. 22, 2012) (“Although the
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Second Circuit has stated that district courts should be particularly cautious aetingy
summary judgment to an employer in a discrimination case when the employer’s intent is
guestion, summary judgment in such a case may still be warranted if the plaiwsf on
conclusory allegations of discrimination and the employer provides a legitiatateate for its
conduct.” (internal quotdons and alterations omitteqyuoting Figueroa v. N.Y. Health and
Hosps. Corp.500 F. Supp. 2d 224, 2278 (S.D.N.Y. 2007))

Il. RELIGIOUS DISCRIMINATION BASED ON FAILURE TO
ACCOMMODATE

Title VII of the Civil Rights Act of 1964prohibits an employer from discriminating
against an employdesecausef his or hereligion. Cosme v. Hendersp@87 F. 3d 152, I5(2d
Cir. 2002)(citing 42 U.S.C. 8§ 20006&(a)(1) (1994). Pursuant toSection701(j) of the Act,
“when anemployee has a genuine religious practice that conflicts with a requirement of
employment, his or her employer, once notified, must offer the aggrieved emplogasonable
accommodation, unless doing so would cause the employer to suffer an unduepfiardsh
Cosme 287 F. 3d atl58 To establish a religious discrimination clalmased on a failure to
accommodatea plaintiff has the initial burden of provingpaima faciecase of discrimination.
St. Juste v. Metro Plus Health Pla® FSupp3d 287, 315 (E.D.N.Y. 2014%ee alsdBowles v.
N.Y.C. Transit Auth.285 Fed. App’x 812, 813 (2d Cir. 2008) (summary or¢&ame) “If the
plaintiff has establishedis prima facie case, the employer then has the burden to show tha
made good faith efforts to provide the employee with a reasonable accommantatiwet
providing such an accommodation would cause undue hardship to the employer’'s Business
Elmenayer v. ABF Freight Sy€98-CV-4061,2001 WL 1152815at *5 (E.D.N.Y. Sept. 20,
2001); seeBaker v. The Home Depot45 F.3d 541, 548 (2d Cir. 2006) (explaining tHaa i
plaintiff establishes aprima facie case, “the employer ‘must offer [him] a reasonable
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accommodation, unless doing so would cause the employer to suffer an undue hardship™
quoting Cosme 287 F.3dat 158)) see also E.E.O.C. v. Firestone Fibers & Textiles, G&5

F.3d 307, 312 (4th Cir. 2008)If(the employee establishes a prima facie case, the burden then
shifts to the employer to show that it couldt feeasonably] accommodate the plaintiff's
religious needs without undue hardship.”)

A. Prima Facie Case

To establish grima faciecase of religious discrimination under Title VII, a plaintiff
must prove that (1) he has a bona frédigious belief that cotitts with an employment
requirement; (2) he informed the employer of this bedaj(3) he was disciplined for faig to
comply with the conflicting employment requiremeiidaker, 445 F.3dat 546; see alsdBowles
285 Fed. App’xat 813 (citing Philbrook v. Ansonia Bd. of Edyc/57 F.2d 476, 481 (2d Cir.
1985),aff'd 479 U.S. 60 (1986)same)

As to the first prong of Plaintiff prima faciecase Defendant has not asserted or argued
that Plaintiff's Orthodx Jewish faith is not sincere, aitds undisputed that there wagonflict
between Plaintiff's commitment to observing the Ssbband his employment schedul&he
Court thereforefinds that Plaintiff has establishetie first prong of higrima faciecase. See
Reznick v. Aramark Corp97-CV-18977, 1999 WL 287724, at *1ED.N.Y. May 5, 1999)
(“As an Orthodox Jewish person, plaintiff undoubtedly holds a bona fide religadie$ that
requires her to refrain from working on the Jewish Sabbath or on Jewish holidays.”).

It also isundisputed that Plaintiff hagstablishedhe second prong dfis prima facie
case as Defendant acknowledges that Plaintiff informed Strada and other superersor
multiple occasionsincluding in his April 52013 andApril 17, 2013letters, that hewas Jewish

andthereforewasrequesting the Sabbath offE.¢, Def. 56.1 § 52, 60, 70-7Def's Ex. Q.)
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Defendant arguetioweverthat Plaintiff has not established the third prong ofphisha
facie case becaus@) Plaintiff suffered no agrse employment action in connection with his
AWOL Designations; (2) Plaintiff suffered no adverse employment action in doomegth not
receiving pay on days on which he did not report to work; and (3) Plaintiff was not
constructively discharged.

“The Second Circuit has never defined ‘discipline’ within the context of the-three
pronged religious discrimination testl’ewis v. N.Y. City Transit Authil2 F. Supp. 3d 418, 443
(E.D.N.Y. 2014) (quotingsiddiqi v. N.Y. City Health & Hosp. Corfm72 F. Supp. 2d 353, 370
(S.D.N.Y. 2008) (citations omitted)Guy v. MTA N.Y. City Transil0-CV-1998, 2012 WL
4472112, at *7 (E.D.N.Y. Aug. 6, 2012gport and recommendation adoptétb. 10CV-1998,
2012 WL 4472098 (E.D.N.Y. Sept. 26, 2012) (samejowever,the discipline prong of the
failure-to-accommodat@rima facie casé'has been equated with the requirement of an adverse
employment action’ under tidcDonnell Dougladramework.” Lewis 12 F. Supp. 3d at 443
(quotingPrice v. Cushman & Wakefield, In808 F. Supp. 2d 670, 695 (S.D.N.Y. 201kpe
e.g, Marmulszteyn523 Fed. App’x 13, 14 (2d Cir. 2013) (summary order) (holding that plaintiff
“failed to establish @rima faciecase for his failuréo-accommodate claim because no evidence
suggests that he suffered an adverse employawtion”)); Leifer v. N.Y. State Div. of Pargle
391 Fed. App'x 32, 34 (2d Cir. 2010) (summary order) (finding that plaintiff's failare t
accommodate claim failed because there was “insufficient evidence showing thatfiéxeds
an adverse employment action'Bowles 285 Fed. App'xat 813-14 étating,in discussing the
third prong of a Title VIl accommodation claim, that plaintiff “had failed to oéfiey evidence
tending to establish that he had suffeeety adverse employment action” and citing to Title

VII's definition of “adverse employment action”).
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An adverseemploymentaction includes “termination of employment, a demotion
evidenced by a decrease in wage or salary, a less distinguished titleyial nost® of benefits,
significantly diminished material responsibilities, or other indices . . . uniquee garticular
situation.” Galabyav. N.Y.C. Bd. of Educ202 F.3d636, 640 (2d Cir. 2000)Edwards v.
Elmhurst Hosp. Ctr.11-CV-4693, 2013 WL 839535, at *4 (E.D.N.Y. Feb. 15, 2013) (explaining
that the third prong “requires some adverse employment aetiygically, discipline, demotion,
transfer or terminatiea-for refusing to comply with the conflicting employment requirement”)
(internal alteratioromitted) “To be ‘materially adverse,” a change in working conditions must
be ‘more disruptive than a mere inconvenience or an alteration of job responsibilitie
Galabya 202 F.3d at 64(0nternal quotabn marks and citation omitted).

Although theSecond Circuit has not settled the matter, courts have foundetpating
an employee to takepprovedunpaid leave for religious observancan constitutean adverse
action for purposes of a failure to accommodate clatbee St. Juste8 F. Supp. 3cat 318
(assumingwithout deciding that “Defendants’ failure to pay for time off [was] ‘disciglifor
purposes of Plaintiff'prima facecase,” {iln light of the fact that this prong of the analysis in a
failure to accommodate claim isewed in the same manner as the ‘adverse employment’action
requirement in the discrimination context, and since in the discrimination contetd findrthat
being required to take unpaid leave dan an adverse employment actionQuy, 2012 WL
4472112, at **assum[ing]without deciding that being forced to take unpaid leave to observe
the Sabbath, when that results in a reduced schedule and a loss in pay, could constitute an
adverse action sufficient to establish a prima facie case of religious disdionii);, Thompson
2005 WL 643433, at *&implying that lost wages qualified as an adverse actioaxipjaining

that plaintiff “did not lose any wages or suffer avther type of adverse employment action”)
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(emphasis adetl); MorrissetteBrown v. Mobile Infirmary Med. Ctr.04CV-0069, 2006 WL
1999133, at *4 (S.D. Ala. July 14, 2006) (“The court finds that the imposition, against plaintiff's
will, of a 30-day unpaid leave was a disciplinary action, rather than an accommodation as
claimed by defendat}, aff'd, 506 F.3d 1317 (Xt Cir. 2007).

Furthermore, courts have found unpaid leave to be an adverse employmeninattteon
context of other Title Vland ADA claims SeeHughes v. City of Rochestdr2-CV-6112, 2016
WL 4742321, at *6 (W.D.N.Y. Sept. 12, 2016) (statimga Title VIl disparate impact cagbat
“at a minimum, the adverse employment actions . . . decl{the employer’s] decision to place
plaintiff on unpaid leave”)Horsham v. Fresh Dire¢tLl36 F. Supp. 3d 253, 264 (E.D.N.Y. 2015)
(statingin an ADA casehat “[p]lacing an employee on unpaid leave can constitute an adverse
employment action”) (citingt. Juste8 FSupp3d at 318);, Monterroso v. Sullivan & Cromwell,
LLP, 591 F. Supp. 2d 567, 583 (S.D.N.Y. 2008) (stating that “[b]eing placed on unpaid leave and
termination of employment constitute adverse employment actiangie context of an ADA
retaliation claim) (citingMorris v. Linday 19% F.3d 102, 110 (2d Cir. 19998ee also Chin
McKenzie v. Continuum Health PartneB876 F. Supp. 2d 270, 286 (S.D.N.Y. 2012) (assuming
arguendathat an unpaid medical leave of absence was a material agvepseyment actiorfior
purposes oé sexual harassment retaliation claim

Defendant presents a number of cases in support of the proposition that unpaithésave
not constitute an adverse employment action. (Dkil Z2ef. Br), at 8-9.) However, one of
these caseare on point. They all hold that at thecondstage of the Title VII accommodation
analysis, afterthe burden has shifted tthe defendantunpaid leave can be eeasonable
accommodation None of these cases holds thapaid leave does not cortgte an adverse

employment action at th@ima faciestage. See Ansonia Bd. of Educ. v. Philbrpdk9 U.S. 60,
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70 (1986) (remanding for a determination of whether requiring an employee to use unpaid,
unauthorized leave to observe a handful of holy daysaa was a reasonable accommodation,
and opining that “requiring respondent to take unpaid leave for holy day observance that
exceeded the amount allowed by the colleebhaegaining agreement, would generally be a
reasonable one”)irestone kbers & Textiles Cq. 515 F.3d at 31§holding, after defendant
conceded that plaintiffs had establishegriana faciecase, that the employer’'s accommodation,
which included allowing employees to use 60 hours of unpaid leave to ohsdigieus
holidays, was reasonabld)nited States v. City of Albuquerque45 F.2d 110, 114 (10th Cir.
1976) (finding that leave without pay could be a reasonable accommodétion).

Thus, he Court finds that the situation presentecehehich involved Plantiff having to
lose a substantial amount of pay through unpaid leewestitutel an adverse employment
action It is undisputed that Plaintiff suffered unsustainable financial hardship frosituasion
at MDC Brooklyn, such that he had to resigiurthermore,the situation here unquestionably
hadan even greater advensepacton Plaintiff becausen addition to being required to take six
or seven days ofapproved unpaid leave Plaintiff was deniedany accommodation for
approximately nine days of wq for which he was designated AW®©Hall within his first three
months on the job. As a result, he was forced to engage in acts of insubordination, enduring the

stress of simplynot showng up to scheduled shifteand knowing that he would be marked

14 Defendant also cites ©’'Neill v. City of Bridgeport Police Dept719 F. Supp. 2d 219
(D. Conn. 2010), for the proposition that an employer’s failure to eliminate thectowttile it
may indicatea failure to accommodate, does not itself constitute an adverse employment actio
Id. at 226. This may be true, but it does not lead to the conclusion that a substantial loss in pay
caused byepeatednstances of unpaid leavéges not constitute adverse employment action.
To the contraryQO’Neill itself observed that “if, hypothetically, [the defendant] had responded to
[the plaintiff's] request for an accommodation . . . by demoting him to a position that had
Saturdays off bupaid significantlyless such a demotion would undoubtedly have been an
adverse employment action. . .Id. at 227 (emphasis added).
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AWOL and could be disciplined. While the risk of disciplingght not, in itself, be sufficient

to constitute an adverse actibnthe Court finds that a substantial and unsustainable financial
burden—such as having to forfeit fifteen or sixteen days of paidkweithin a threemonth
period, coupledvith the real riskof discipline and terminatiormmountsto an adverse action
“more disruptive than a mere . . . alteration of job responsibiljtMdler v. Praxair, Inc, 408

Fed. App’x 408, 41@2d Cir. 2010) (summary order), argon par with “a demotion evidenced

by a decrease in wage or salary” or “a material loss of benefitalidbyg 202 F.3d at 648°

15Most courts in this Circuit have declined to find that a plaintiff has establishékirtthe
prong of hisprima faciecase solely becaese was written up for missing work without further
disciplinary action. SeeWeber v. City of N.Y973 F. Supp. 2d 227, 2632 (E.D.N.Y. 2013)
(finding no prima facie case where “[tlhe only alleged disciplinary action was a letter to
Plaintiff's file,” and the plaintiff had “noshownthat the alleged note in his file resulted in any
adverse actidly; Guy, 2012 WL 4472112 at 7 (finding no disciplinary action where the
plaintiff's supervisor wrote him up for being absent without leave and warned &irtjftbrther
discipline[e] may follow” because “the record does not reflect that any hbinsgyp action was
taken against plaintiff’)Durant v. Nynex101 F. Supp. 2d 227, 233 (S.D.N.Y. 2000) (finding
that plaintiff, a Seventibay Adventist, had not shown that she was disciplined for failure to
work on the Sabbath, even though Defendant “impose[d] ‘disciplinary steps’ against.Her
her lateness associated witief] observance of the Sabbath,” and observing that “[n]egative
evaluations alone, wibut any accompanying adverse result . . . are not cogniz@hleting
Valentine v. Standard & Poor’$0 F. Supp. 2d 262, 283 (S.D.N.Y. 1999%ee also Farina v.
Branford Bd. of Edu¢.458 F. App’x 13, 17 (2d Cir. 2011) (summary order) (stating tivhilé
negative employment evaluation letters or reprimands may be considesrdeadmployment
actions, here there was no proof that this evaluation had any effect on thamnericonditions of
[plaintiff's] employment”) (internal alterations and quotations omitte#8jwne v. City Univ. of
N.Y, 419 F. Supp. 2d 315, 332 (E.D.N.Y. 2005) (“A negative evaluation alone, absent some
accompanying adverse result such as demotion, diminution of wages, or other fasgikdees
not constitute an adverse employment action.”).

16 In light of the Court’s finding that Plaintiff has met his burden of showing an adverse

employment action, it declines to consider whether Plaintiff has establishedsauctve
discharge claim.
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B. Reasonable Accommodation

Once a employee establishegpama faciecasethe burden shifts to the enggler, who
“must offer fthe employef a reasonable accommodation, unless doing so would cause the
employer to suffer an undue hardshipBaker, 445 F.3d at 546 (quotinGosme 287 F.3dat
158) Elmenayey 2001 WL 1152815, at5(explaining that “once a pra facie case is shown,
the burden shifts to the employer to demonstrate that a reasonable accommoasitasfengd
or, if it was not, that any accommodation would cause undue hardship to the emplepeer”
also Thompsgn 2005 WL 643433, at *7 (stating that “[ajn employer is compelled to
accommodate all aspects of an employee’s religious observance and practicé aasoelefs,
unless the employer demonstrates that it is unable to offer a reasoraiereciation without
undue hardship on the conduct of its busine$8&gnick 1999 WL 287724, at *10 (“Under Title
VII, an employer may not discrimirefgainst any employee on the basis of the employee’s
religious beliefs unless the employer can show that a ‘reasonable accomniodatthe
employee’s rigious needs would cause ‘undue hardship’ for the employer’s business.”) (citing
42 U.S.C. § 2000e(j)).

A reasonable accommodation “is one that ‘eliminates the conflict between empioymen
requirements and religious practicesElmenayer2001 WL 1152815, at *jquoting Ansonia
479 U.S. af70); see also Baker45 F.3d at 548i(ding offered accommodation not reasonable
because it‘[did] not eliminate the conflict between the employment requirement and the
religious practice.”) Cosme 287 F. 3d at 159 (explaining that for an accommodation to be
reasonable, it “had to have eliminated the conflict between the employment resijrem
working on Saturdays, and the employee’s religious practice of not working on thda$atur

Sabbath,” but concluding thatmgloyer’'soffered accommaations eliminated the conflict)Cf.
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Marmulszteyn 2013 WL 3021144, at #-15 (employer “eliminated [plaintiff's] religious
conflict because, when he was assigned a Saturday morning shift, he was alleweédH to a
Satuday shift beginning at 10:00 p.m., after his Sabbath end&ti);of Albuquerque545 F.2d
at 114 (stating, in finding the accommodation reasonable, that “the employer dtdbimrsly
insist that [the plaintiff] work on his Sabbath, come what may”).

The process of finding a reasonable accommodation is “intended to be an interactive
process in which both the employer ardployee participate.’Elmenayer 2001 WL 1152815,
at *5. “While the employer bears the burden of making a reasonable accommodation for the
religious beliefs of an employee, the employee, toast make some effort to cooperate with an
employer’s attempt at accommodationd. (internal quotation omittgd “Where an employer
has made a gooiith effort to accommodate an employee’s religious practices, courtssin thi
circuit have not looked further to make a determination as to what precigebfitotes
reasonableness.ld., at *6;, see alsdCosme 287 F.3d at 158 (stating that an employer “need not
offer the accommodation the employee prefers,” but is only required to offgrréasonable
accommodation.”).

Although Defendant is correct that courts have held that voluntary shift Swaus

allowing an employee to use unpaid lefvean be reaswmble accommodations, Defendant’s

17 See, e.g.Elmenayey 2001 WL 115815 at *6 (upholding as reasonable employer’s
accommodation of telling plaintiff to bid for a shift that did not conflict with his d&yrigrayer
obligations rather than implement plaintiff's preferred accommodatioaltefing his lunch
period, notingthat the fact that plaintiff “would have to work evenings, or nights, in order to
remove the conflict does not render the proposal unreasonable” and that “[b]y refusing to
exercise his option to bid on those shifts, it was [plaintiff], not [his employdrd became
responsible for the continuing conflict”).

18 See St. Just® F. Supp. at 318 (finding that Muslim plaintiff had received a reasonable
accommodation when his employer told him he could take either unpaid leave @rdegs
to attend congregational prayer on Fridays, and stating that allowing@oyee to use unpaid
leave to attend Friday prayers “is a reasonable accommodatimspnia 479 U.S.at 70-71
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proposed solutionf shift swaps andaking unpaid leave-which left Plaintiff with nine days in
threemonths in which he had to either show up to work or be marked AW&3ipjtehis efforts

to swap shifts—did not “eliminate the conflict between the employment requirement and the
religious practice.” Baker, 445 F.3d at 548 The critical differencen this cases thatalthough
Defendant gavélaintiff the option of shift waps and authorized unpaid leaas, a practical
matter, Plaintiff would never have been able to find enough officers who would voluirizaiéy
with Plaintiff for his Friday night and Saturday shiffsand as a brand new, still probationary,
officer, Plantiff did not have enough seniority to bid on a schedule that would have
accommodated his religious observafitdt was therefore inevitable that Plaintiff would have
to not only take unpaid leave, but would have to be absent and designated AW@GIk for
assignedsaturday shifts. Indeed, Defendant knew all of this when it refused Plairgdfiest

for a permanent accommodation and only offered him the option of swapping shitekisuod

(noting that “[tlhe provision of unpaid leave eliminates the conflict between gmplut
requirements and religious practices by allowing the individual to obselyerdlibious holy

days and requires him only to give up compensation for a day that he did not ifia¢tamd
observing further that[Jenerally speakingt]he directeffect of[unpaid leaviis merely a loss

of income for the period the employee is not at work [and] has no direct effect upan eithe
employmen opportunities or job status”) (quotation omitted)).

19 As previously noted, there are foshifts of offices between Friday sundown and
Saturday an hour after sundown.

20 The Court understands that the district comElimenayer—cited byDefendant for the
proposition that an accommodation can be reasonable even when it does not eliminate the
conflict—rejectedthe plaintiffs argument that the employer's proposed accommodation of
having plaintiff bid on evenings or nights was unreasonable becawgasheot guaranteed that
he would always be able to bid successfully on those shifts. 2001 WL 11528%3,
Elmenayeiis distinguishable, though, because the record in that case showat|#aast for the
year following his rejection of the accommodation, plaintiff “had sufficientesgpito bid for
and obtain shifts that would not conflict with hidigious practice.” Id. Indeed, the court in
Elmenayembserved, irdicta, that “[i]f [plaintiff] had accepted the accommodation, only to find
a year later that his bids for alternative shifts were unsuccessful due tenlositg, [his
employer’s] ohlgation to reasonably accommodate plaintiff's religious practice may wedl ha
required it to do more for him.1d.
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leave without pay. SeeDef. 56.11 94 (senior officers “generayt’ bid to have Friday evenings
and Saturdays Off Def. 56.11 96 (probationary officers “generally did not have Saturdays
off”).) In effect, Defendant’s proposed solution weiwostno accommodation at all

In assessing the reasonableness of thisoptag accommodationhe Courtis guidedby
the Second Circuit's decisiom Baker There theplaintiff, an observant Christiamasunable
to work on Sundays because of his religious conviction that he was prohibited from working on
the Christian Sabbathld. at 54345. The district court found thahe employer’soffer to
schedule the plaintiffto work in the afternoon or evenings on Sundays, thus allowing him an
opportunity to attend his religious services, [was] a reasonable accommodé#dicat.547. The
Second Circuit reversed, explaining:

The shift trade offer accommodated only one of [the plaintiff's] concernspthat

missing church service on Sunday, but failed to address [the plaintiff's] principal

objection to working on Sunday. An empéy does not fulfill its obligation to

reasonably accommodate a religious belief when it is confronted with two

religious objections and offers an accommodation which completely ignores one. .

. It follows that the shift change offered to [the plaintiffasvno accommodation

at all because, although it would allow him to attend morning church services, it

would not permit him to observe his religious requirement to abstain from work

totally on Sundays. Simply put, the offered accommodation cannot be aeuside

reasonable because it does not eliminate the conflict between the employment

requirement and the religious practice.
Id. at 54748 (internal quotations and alterations omitted).

So too here, thedtcommodatiohoffered by Defendant, which did not, rieality, permit
Plaintiff to observe his religious requirement to abstain from work between Friday sundown to
Saturday sundowfcannot be considered reasonable because it does not eliminate the conflict
between the employment requirement and the religoastice.” Id. See alscAnsonia 479

U.S. at 7671 (explaining that unpaid leave generally is a reasonable accommodation because i

“eliminates the conflict . . . by allowing the individual to obsefuly religious holy days”)
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(emphasis addedgrider v. Univ. of Tennessee, Knoxvjl#92 Fed. App’x 609612-13 (table)
(6th Cir. 2012) (rejecting as unreasonable defendant’'s proposed accommodation that on
plaintiff's Sabbath, she would only need to monitor the emergency cell phoneemeagency
situgion or when the other two employees were out of town, explaining that “[a]lthaugh a
employee is obligated to cooperate with an employer’s attempt at accononpdabtperation is
not synonymous with compromise, where such compromise would be in violztitime
employees’ religious needs,” and holding that “[o]ffering [the plaintiff] ie®aturday shifts is
not a reasonable accommodation to religious beliefs wirimhibit working on Saturdays’$*

The CourtrecognizeshatTrans World Airlines, Incv. Hardison[* Hardisori], 432 U.S.
63 (1977)and its progeny have greatly easad employers burden to accommodatan
employee’s religious practice when an employee is subject to a seniotéynsysder aCBA.
Some courts have broadly applied the Supreme Court’s decisidartisonto, in effect,grant

employerscarte blancheto avoid eliminatinga religiousconflict for employees under such a

21 Defendant cites several cases, includElgnenayey discussedsupra at n. 20, to
support the proposition that an accommodation @arebsonable even when it fails to eliminate
the conflict. As withElmenayer however, mny of these cases are distinguishable from the
instant case. For examplehie Defendant is correct that the cour&re.O.C. v. Delta Airlines,
Inc., 97-CV-5646,2002 WL 1447582 (E.D.N.Y. June 26, 2002) held that “[tjhe mere possibility
that the accommodation [of voluntary shift swaps] might have failed at some point does not
retroactively render Defendant’s . . . offer of accommodation unreasonablat’*6, in that
case, the plaintiff “never waited for this moment to come to pass,” insteass[fngf] the
accommodation offered by [the defendant] because it could not guarantee thatdé&evahle
to observe the Sabbath.ld. By contrast, here, Plaintiff agoeed Defendant’s proposed
accommodation of shift swaps and unpaid leave, and actively worked with Defémdgnto
find coverage or be granted unpaid leave for each conflict; andhgeictommodation failed
ninetimes in three months. Unlike the piaff in Delta Airlines Plaintiff can demonstrate far
more than the “mere possibility that the accommodation might have faikdat *6.

To the extent that other courts in this Circuit have found religious accommodations to be
reasonable where thegif to eliminate the conflict, as required Bwker, the Court declines to
follow them. Seeg e.g, McLaughlinv. N.Y. City Bd. of Educ04Civ.-127Q 2008 WL 216308
(S.D.N.Y. Jan. 22, 20085iddigi v. N.Y. City halth & Hosps. Corp.572 F. Supp. 2d 353
(S.D.N.Y. 2008).
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system. See, e.g.Sides v. NYS Div. of State Politén. 03CV-153, 2005 WL 1523557, at *5
(N.D.N.Y. June 28, 2005) (granting summary judgment to employer that denied plaintiff's
request for accommodation without any attempts to work with him, explaining thefeifidant

is “not required by Title VIl to carve out a special exception to its seniorgies in order to
help [Plaintiff meet his religious obligationg.”

This Court does not reablardison so expansively, and finds that it can farly
distinguisted from the present caseln Hardison the employer,Trans World Airlines, Inc.
(“TWA") , in seeking to accommodate the employee, “agreed to permit the union to seek a
change of work assignments for [the plaintifbit the unionwas not willing to violate the
seniority provisions set out in the collectivargaining contract.” 432 U.S. at 68he Supreme
Court stated thatn such a casdhe duty to accommodate did not require TV#A take steps
inconsistent with the otherwise valjdollective bargainingpgreement,” 432 U.S. at 79The
Court explained thdiecauséthe union was unwilling to entertain a variance over the objections
of men senior to [the plaintiff] “for [TWA] to have arrangednilaterally for a swap would
have amounted to a breach of the colleebaegaining agreementjd. at 78-79 (emphasis
added) a result that was not required. See also idat 83, n.14 (“We accept the District Cdsrt
findings that TWAhad done all that it couldlo to accommodate Hardison's religious beliefs
without either incurring substantial costs or violating the sdgioights of other employees.”)

(emphasis added)).

22 Additionally, in Hardison in addressing the Eighth Circuit’s finding below that “the
possibility of a variance from the seniority system was never reallydpmsée union,” the
Supreme Court, rather than stating that it did not matter whether the union wdsabskit an
accommodation, rejected the Eighth Circuit’s finding as “contrary to thed@i®wurt’s findings
and to the record.”Hardison 432 U.S. at 78. While the Court recognizes that this does not
equate to a clear holding that the Court would have ruled otherwise without evidence that the
union was consulted, it does find that it lends support to the Court’'s interpretation of the
Hardisonholding.
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The Second Circuit hastated thaHardison stands for the proposition that “employers
are not required tbreachan agreedipon seniority system to accommodate the religious needs
of employees.'Cosme287 F.3d at 161 (emphasis added). This is consistent witHattkson
Court’s holding that the employer was not required to “unilaterally., without the union’s
assistance or approvakapthe plaintiff's schedule with someone senior to W32 U.S.at 78-
79, and is also consistent with this Court’s interpretatiorHafdison Neither Cosmenor
Hardisonholdsthat an employewill be deemed to have reasonably accommodated an employee
who is affected by a CBA wheathe employedeniesthe emplogean accommodation without
even contacting the unidd SeeE.E.O.C. v. Chemsico, In@216 F. Supp. 2d 940, 9534 (E.D.
Mo. 2002) (findingdefendants “failed to meet their burden of demonstrating that as a matter of
law, they would have suffered more than a de minimus hardship had they further accommodated
[the plaintiff],” when the employer had not contacted a union representative to try to alter the
Collective Bargaining Agreement to accommodate her, and the employer had méidenptsa
to replace platiff despite knowing she did not intend to work on a Saturdi)pe Rottenberg
v. Frank, Postmaster Gen., U.S. Postal Se8OC DOC 01891132, 1990 WL 711682, at *3
(Jan. 10, 1990) (“The situation Hardison. . .is clearly distinguishable dm the one we have
here in that . . . unlike TWA, the agency did not contact the union to determine whether a

mutually agreeable accommodation could be reached.”).

23 Hardisonmay be distinguishable in another way as well. M&duriguez testified
that the CBA in this case, the Master Agreement, covered onlpnodrationary employees, and
that probationary employeedike Plaintif—were not governed by the Agreeme(iDef. Ex. L,
at 17.) Giventhe reasoning behindardison it is far from clear thallardisonapplies to a case
like this, where the employee who was denied the accommodation, is not even subject to the
CBA. See Hardison432 U.S. at 78 (reasoning that “the [seniority] Sysitself represented a
significant accommodation to the needs, both religious and seculal| of [defendant’s]
employees”) (emphasis added).
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Many of the casesin which courts have citedHardison to find an unsuccessful
acommodation rasonable havénvolved situations wheran employer tried to work out a
solution with the union before concluding that none was possibée, e.g.Cook v. Chrysler
Corp, 981 F.2d 336, 3389 (8th Cir. 1992) (applyinddardison to uphold an employer’s
attemps at accommodating plaintiff as reasonable when the defendant “approachadahe U
and tried to find a way to accommodate [the plaintiff,] but “[tlhe Union was not wildngrant
[plaintiff] a change of shift out of line with seniority;”ElImenayey 2001 WL 1152815, at *3
(noting that asupervisots requestplaintiff, Union shop steward arglipervisommet to discuss
how defendant could accommodglaintiff's religious obligations Kalsi v. N.Y. City Transit
Auth, 62 F. Supp. 2d 745, 7589 (E.D.N.Y. 1998)finding that the employer was not required
to violate the seniority systemfter it reached out to the vice president of the union to ask
whether plaintiff could be placed in a different role, and the vice president had reafédd)
189 F.3d 461 (2d Cir. 1999¥isher v. Material Servs. Corp84-C-932, 1985 WL 1651, at *1
(N.D. lll. May 30, 1985) (noting that “[t]he union refused to waive the seniority provisidsti)
see, e.qg.Sides 2005 WL 1523557 (holding that employer was not required to carve out
exception to the seniority system even though it does not appeantplatyerreachecutto the
union). Here,Defendant has not submitted any evidence that Strada, /adnguez Hess,or
anyoneelse from MDC Brooklyn or the BOP, attempted to work out an accommodation
Plaintiff with theUnion 24

The Court is particularly disinclined extend the holding dflardisonto this case, given

the troubling policyimplicationsof a broad application of that decisio®s Justice Thurgood

24 While this might be explained by the fact that, as a probationary employee, Plaintif
was not covered by thdaster Agreementdef’'s Ex. L, at 17), the Court finds that the lack of
CBA coverage does not make Defendant’s proposed accommodation reasonable;trather, i
simply makedHardisondistinguishable See suprat n. 23.
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Marshall noted in higlissent inHardison “a society that truly values religious pluralism cannot
compel adherents of minority religions to make the cruel choice of surrenderingeliggon or
their job.” Hardison 432 U.S. at 87 (Marshall,, dissenting). A CBA by its nature is designed
to protect the rights of the majority, and “adherents to minority faiths who do not oltkerve
holy days on which most businesses are closed . . . but who need time off for their own days of
religious observancethusrequire statutory protectiond. at 85, 8889. A primary purpose of
the 1972 Amendments to Title VIl was to provide such statutory protedtienefore the
overextension oHardisoncould underminghat congressional objectivé The Court therefore
declines to“erode” even further‘one of this Nation’s pillars of strength[,] our hospitality to
religious diversity, id. at 97 by extendng Hardisoris holding, that an employer does not need
to flout theexpresslyunyieldingwishes of the uniarto a situation where the employdwes not

even contact thenion 2®

25 As Justice Marshalbbserved, the 1972 Amendments to Title VII, which amended the
definition of religion to explicitly require employers to accommodate an gmels religious
practices, were introduced in response to cases suzavesy v. Reynolds Metalo., 429 F.2d
324 (6th Cir. 1970)aff'd by equally divided Coud02 U.S. 689 (1971)Hardison 432 U.S. at
88-89 (Marshall, J., dissenting) In Dewey the Supreme Couttad reasoned that exoug
religious observers from neutral work rules woultsédiminate against . . . other employees’
and ‘constitute unequal administration of the [CBA]Id. at 89. The primary purpose of the
1972 Amendment, as explained by its author, Senator Jennings Randolph, was to protect
Saturday Sabbatarignke himself, from employerswho refused “to hire or to continue in
employment employees whose religious practices rigidly require them temnafrem workin
the nature of h& on particular days.”ld. (quoting 118 Cong.Re@05(1972)). JusticeMarshall
opined that the majority’s decision imHardison “follow[ed] the Dewey decision indirect
contravention of congressional intentd.

26 The Court additionally notes thetie principle expressed i@osmethat “the neutal
operation of aona fideseniority system, even if it has ‘some discriminatory consequences,’
does not violate the proscription against religious discrimination in employmieas’ no
application here.Cosme 287 F.3d at 160 (quotingardison 432 U.S. at 82) Plaintiff is not
arguing that the seniority system in the Master Agreement itself was dis¢onpras asserted
in Cosme(id.)—but rather, is merely arguing that Defendant could have offered him a reasonable
accommodation notwithstanding the provisions of the Master Agreem&ee Leonce V.
Callahan 7:03CV-110, 2008 WL 58892, at *4 (N.D. Tex. Jan. 3, 2008) Jlifr mere existence
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Accordingly, the Court finds that Defenddmds failed to show, as a matter of law, that
thereligiousaccommodatioit offered toPlaintiff wasreasonablé’

C. Undue Hardship

If an employer's proposed accommodatismot reasonable, the burden remains on the
employer to show that is unable to offer a reasonable accommodation without undue hardship.
See Elmenayef001 WL 1152815, at5*(explaining that “once a prima facie case is shown, the
burden shifts to the employer to demonstrate that a reasonable accommodationred®nfie
it was not, that any accommodation would cause undue hardship to the empleserilso
Thompson2005 WL 643433, at *7 (stating that “[a]n employer is compelled to accommodate all
aspects of an employee’s religious observance and practice, as well as beleds, the
employer demonstrates that it is unable to offer a reasonable accommodaliouat witdue
hardship on the conduct of its busines&ihsonia 479 U.S. at 6&9 ([T]he extent of undue
hardship on the employer’s business is stiegsonly where the employer claims that it is unable
to offer any reasonable accomadadion without such hardship.”).

An accommodation “causes ‘undue hardship’ whenever [it] results in “more than a
minimis cost’ to the employer.”Ansonia 479 U.S.at 67 (quotingHardison 432 U.S.at 84).

“[W]hether an employer can reasonably accommodate a person’s religimis ahout undue

of an established seniority system that may be impacted by an employeaiseficactice
imperatives does narump the employer’s obligation to accord the employee a reasonable
accommodation under Title VII circumstancgs FurthermoreHardison and Cosmewere
decided after bench trialgshere“the record[s] wlere] fully developed below, not on summary
judgment” Antoine v. First Student, Inc713 F.3d 824, 839 (5th Cir. 2013)Hére, we have
only [the employer’s] assertions about the constraints of the CBA.”

2" The Court does not find th&t.S. Airways v. Barnet635 U.S. 391 (2002) precludes
this result. AlthougtBarnettdiscussedardisonin broad terms, it did so idicta, as the case
involved the ADA. InBarnett the Supreme Courvas not squarely presented with what is
required under Title VII'seligiousacaoommodation provisions of an employer facing a request
for an accommodation in the context of a union-negotiated seniority system.
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hardship is basically a question of factMinkus v. Metro. Sanitary Dist. Of Greater Chicago
600 F.2d 80, 81 (7th Cir. 1979) (quotation omitted).

Because Plaintiff has establishegdrana faciecase, and because the Court holds that the
offered accommodation was not reasonable, the burden is on Defendant to demonstratg that “a
accommodation would cause undue hanplsbithe employer.”Elmenayey 2001 WL 115815,
at *5. “Because [Defendant] will have this burden at trial, to obtain summary judginenist
establish beyond peradventure all of the essential elements of the . . . defearskV. City of
Dallas, Tex 3:05CV-1676, 2007 WL 205115, at *1 (N.D. Tex. July 12, 2007) (quotation
omitted). “This means that it must demonstrate, without genuine and material faghuiéé,dis
and as a matter of law, that it was unable to reasonably accommodate [the 'p]aielidious
beliefs without incurring undue hardshipld. at 2 (holding that the defendant had not “carried
its burden of showing that all conceivable accommodations would have imposed a maie than
minimiscost”).

Although the Second Circuit does not appto have directly addressed the issusnym
courts have rejected speculative undue hardsBigeSturgill v. United Parcel Serv., Inc512
F.3d 1024,1033 n.4 (8th Cir. 2008)explaining that“an employer must establish that the
hardship is‘real rather than speculative . . . merely conceivable, or hypothetaa, that
“[ulndue hardshipgcannot be provedhy assumpons nor by opinions based on hypothetical
facts” (quoting Brown v. Polk Cnty.61 F.3d 650, 655 {B Cir. 1995) é€n bang, cert. denied
516 U.S. 1158 (1998 Toledo v. NobeBysco Inc., 892 F.2d 1481, 1492 (11th Cir. 1989)
(rejecting defendant’s argument that it would incur increased risk of totftityiab it hired a
driver who used peyote in religious ceremoras$oo speculative)cert. denied 495 U.S. 948

(1990); Burns v. S. Pac. Transp. C0589 F.2d 403, 46®7 (@Oth Cir. 1978) (rejecting
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defendant’s argument that accommodating plaistiféligious practicewould cause “serious
dissension among employéeand finding that reliance on “unofficial and unscientific polls
[showing that] employee dissatisfaction with persons who were frees ratewho received
differential treatment of any kind” did natindercut findingthat claimed hardship was
hypothetical);Anderson v. Gen. Dynamics Convair Aerospace, B&9 F.2d 397402 (9th Cir.
1978) explaining thatundue hardship cannot be proved by assumptions or hypothetindls,
that “[e]Jven proof that employees would grumble about a particular accommodation is not
enough to establish undue hardshipsgg alsdDraper v. U.S. Pipe & Foundry Co0527 F.2d
515 520 (6th Cir. 1975) (“Weare somewhat skeptical of hypothetical hardships that an
employer thinks might be caused by an accommodationnthadr hasbeen put into practice.
The employer is on stronger ground when he has attempted various methods ohedabom
and can point to hardships that actually resulte&.O.C. v. Jetstream Ground Servs., ,Inc.
134 F. Supp. 3d 1298, 1336 (D. Colo. 2015)“@Any proffered hardship . . . must be actual;
‘[a]ln employer . . . cannot rely merely on speculatiqiuoting Toledq 892 F.2d at 149%)
E.E.O.C. v. Abercrombie & Fitch Stores, IN@66 F. Supp. 2d 949, 962 (N.D. C2013)
(explainingthat in the Ninth Circuit,'[h]ypothetical or merely conceivable hardships cannot
support a claim of undue hardship”

Here, Defendantbases its claim ofindue hadship on the negativeimpact that the
requested accommation would have on officemorale the seniority systemsafety,andthe
budgetat MDC Brooklyn. In support of its claim of hardship, Defendaalies mainly on
Strada’s testimonyHowever, while Strada is certainly qualified to testify about tisedgects

his testimony in this matter largely conclusory andnsupported. As discussed further below,
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the Court does not find that Defentldras adequatelproved its claim thatindue hardship
would result from Plaintiff's requested religious accommodaatio
1. Officer Morale

First, Defendant has offered little evident®supporits assertion that granting Plaintiff a
permanent accommodation wouléffect employee morale. Strada testified that
“if staff keepgetting pulled from their original duties telieve others . . . a post they didn’t sign
for or bid for, it's common that they wouldn’t be too happy about Déf(s Ex. H at 43.)
However, when asked how desirable Sunday shifts were for correctional officetatduk 4
don’t know. . . . | did not control the roster. . . . | didn’'t have anything to do with the roster
assignments, days off.”Id| at 45; see alsdDef's Ex. J, p. 3f 14 (stating without elaboration
that a factor he considered waSlicer “morale” and that “[Plaintiff'sjabsencanay create an
increased workload for his cgerkers.”)

Defendant also points to Plaintiff's statements that “everybody seeto[&dpw” about
the situation and that “some officers were great, some Lieutenants weeate lgrt others were
just like --- they made me feel like, ‘Oh, you're the guy that's having a problem™ and “Mou’
the one that wants to be a senior on the fast track and take the weekendBeff6'Ek. D., at
29.) This statement, while it does indicate that at least aoféeers have expressed some
resentment, does not proas a matter of lawthatactuallyaccommodating Plaintiff would have
affeced officer morale to such a degree as to constitute an undue hardship or burden to
Defendant Neither does Strada’s wholly conclusory and upsued statement that “it's
common that [staff] wouldn’t be too happy about [being reass]gnéDef's Ex. H at 43.)
Defendant offers no evidence that the accommodatioa single officer'sreligious beliefs

actuallywould have impactedhe moraleof MDC Brooklyn’s 320officer work forcein even a
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de minimusvay. Based on this scant and unsubstantiated evidemas, eouldeasilyfind that
Defendanthas failed to meet itsurden of proving undue hardship on this basse Brown v.
Polk Cnty, 61 F.3d 650, 655 (8th Cir. 199%n bang¢ (“Undue hardship requires more than
proof of some fellowwvorker's grumbling . . . .An employer . . . would have to show . . . actual
imposition on ceworkers or disruption of the work rooe.”) (quotingBurns 589 F.2dat 407),
cert. denied516 U.S. 1158 (1996¥.
2. Seniority System

Although Hess and MarRodriqueztestified thataccommodating Plaintifs religious
observancevould have violatedhe seniority structuref the Master Agreemenés discussed
above,there issimply no evidencehat Defendanttried to work with the Union taeachan
accommodatiorfor Plaintiff. Nor is thereevidence demonstratinthat it would have been
unduly burdensome or impossible to devise an accommodation that would hawhsstent
with the Master Agreementindeed, given that Plaintiff apparently was only the second person
in seven years at MDC Brooklyn who had requested a religious accommodatio&XDle, at
6-7, 49), it seems likely that had Defendant sought to work with the WagardingPlaintiff's
request, there would have been various ways of accommodating his Sabbath obsetivante
unduly burdening the facility or e@lating the terms or spirit of the Master Agreement. For
example, Plaintiff's Saturday shifts could have been swapped with the Sundayo$tother
officers The record before the Court gives no indication that any such options were considered

by Deferdant or discussed with the Union.

28 Furthermore, the Court find3rener v. Diagnostic Ctr. Hosp671 F.2d 141 (5th Cir.
1982), cited by Defendant, to be distinguishable on the ground that Defendant experinitented w
directing other employees to trade shifts with the plaintiff which resulted in ragrated
lowering of morale.ld. at 14647. As noted irDraper, “[tlhe employer is on stronger ground
when he has attempted various methods of accommodation and can point to hardships that
actually resulted.”Draper, 527 F.2d at 520.
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Thus, gury could find that accommodating Plaintiff would not hagquired a breach of

the Master Agreemerar evena de minimisdisruption of the seniority system.
3. Budgetary Constraints

The Court similarly finds thaDefendant’s evidencabout the budgetary burdehat
would result fromaccommodating Plaintiff isisufficientto warrantsummary judgmentStrada
testified that MDC Brooklyn operated under a strict budget, a statememtaba@orroborated by
Wolfe and Bradley. (Def. 56.1 11 85, 8@)ef's Ex. P (Bradley Deposition), at-8); (Def's Ex.
O (Wolfe Deposition) at 9.) He also testified that for the days that he denied Plaintiff leave
without pay, it was “due to shortage of staff on the custodial roster, no overtime faildblav
to accommodate his request, and the f&taintiff] was informed he had the opportunity to
request a swap of his work schedule with other correctional office®éf's(Ex. J, T 12.)
Notably, Defendantprovides no documentary support for Stradstatemeistabout the staff
shortage or unavailability of overtime funds.

Strada’s testimony is simply insufficient to m&sfendant burden of demonstrating, as
a matter of law, that accommodating Plaintiff would have required Defendantutcowertime
expenses or suffer a financial burden or har@onstruing the evidence ithe light most
favorable toPlaintiff, it does not appeddtradahad any basis for claiming that the requested
accommodatin would have had any impawh MDC Brooklyn’s budget oon other employees.
Stradatestified that he hadeceived at most one previoteqjuest for a religious accommodaeti
before Plaintiffs (Def's Ex. H, at 2422), and from the record it does not appear thatdwed
have been aware tfie impact of any previous atterapgb accommodatemployes religious
observancesIndeed, MarirRodriguez testified that, in her seven years at MDC Brooklyn, she

had encountered only one other religious accommodation request. Thus, given the statements of
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Defendant’'s own witnesses, there seems to be no basihe claim that accommodating
Plaintiff's Sabbath observance would have caused the facility any findno@én, no less an
undue ong?

To the extenDefendantelies on the fadhat the facilityhadto pay 56 hours of overtime
in order to cover gfts that Plaintiff was scheduledor, but failedto work, this fact, even
assuming it to be true, does not demonstitseaccommodating Plaintifivould havecaused a
financial burden or budgetary hatmDefendant Simply put, the fact that Defendant hadpay
overtime when Plaintiff failed to appear for his Saturday shifts doeshww that the facility
would have to pay overtime had it accommodated Plaintiff's request not to work thdse shif
Having to find coverage for a shift at the last minutealse the scheduled employee has not
shown upis a very different situation than planning a schedule in advance that excuses one
employee from working a particular shift or shiftAs previously discussed, Defendant has
failed toput forth evidence demotnating that it could not have devised a schedule that would
have alowed Plaintiff to observethe Sabbathwithout requiringovertime coverage by other
officers

Thus, ajury couldfind that Defendant did not deny Plaintiff a religious accommodation
for budgetaryreasons.And it could cetainly find thataccommodatingplaintiff would not have
caused Defendanindue financial burden or harm.

4. Safety Concerns
Defendant also cites to safety concesssa basis for not granting Plaintiff his requested

acconmodation arguing that “[ajJccommodating Plaintiff's request could require pulling staff

29 Any inference of a financial burden on Defendant is further undercut by the fact that
any accommodation of Plaintiff could have been limited in time to extend only tdifP&in
probationary period, which could have been as short as six months. During that inibid| per
Plaintiff had no ability to bid on different shift assignments.
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from other areas of MDC,” and that “an inadequate prison staff would jeopardizafehe of
the inmates and the staff, including correctional office(®&f. Br.at 20.) This argument, like
the othersjs both speculative and unsupported by the evidence. Defendant has put forth no
evidence to showhat accommodatinthe Sabbath observance aie out of 320 correctiah
officerswould have jeopardized anyonsafetyat MDC Brooklyn.

As with the overtime issud)efendantseeks tosupport its argument witthe factthat
“when Plaintiff was scheduled to work and did not appear for his shift, MDC Brooklyedpul
other staff members from their posts and paid 56 hoursestiome.” 1d. However, for the same
reasons discussedbove this fact providesio basis forpredictng the consequences aplanned
accommodatioror shift changeand certainly does not demonstrateat security at the facility
would have beermompromigd in any way if the schedule were alteredadvanceto assign
another officer to cover the Saturday shifts originally assigned to Plafhtiff

* * *

In sum, the evidence profferedt this stagdoy Defendant regarding all of the ale
burdensj.e., Strada’sunsupportedestimony while it could provide a sufficient basis for a jury
to find that accommodating Plaintiff would impose an undue burden on Defendant, is plainly
insufficient to support such a finding as a matter of I&8y.pointing to several statements from
Strada’s testimonthat areunsupported and conclusory, Plaintiff Hdesignate[d] specific facts

showing that therés a genuine issue for trial.'Celotex Corp.477 U.S. at 3224 (emphasis

30 If anything, scramblingto find lastminute coverage for the Saturday shffis which
Plaintiff failed to appear presented a greater risk to the facility’s $gdhanif a schedule
providing for this coverage hadeen planned in advancpursuant to an accommodation
Furthermore, though not explained in the record, depending on waalffiters received their
schedules, it might not have been necessary to make a “change” to the Saturdakiesthifie, as
opposed to generating a schedule in the first instance that simply did not inclnté Brathe
Saturday rosterwhich might havdessened or eliminated the impact of the accommodation on
officer morale.
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added; quotations omgttl). At trial, ajury reasonably could concludeased orStrada’s stated
but unsupported, reasons for denying Plaintiff's requested accommodation, thadddefdid
not give anyreal consideation to Plaintiff's request—instead merelyoffering post hoc
justifications fornot accommodatin@laintiff—and/or that Defendant’s reasons for denying the
accommodation, even if accepted, are insufficient to justify that d&nial

Defendant argues that Plaintiff “has failed to dispute any of thaingémg statements
properly,” because he “has offered no evidentiary basis for his claimedealispthese facts,”
merely calling Strada’s sworn statements conclus¢Bef. Reply Br. at 3. Yet the fact that
Plaintiff has not offered contragvidence o an issuas to which Defendant carries the burden
does not mean that the Court must simply accept Defendant’s 56.1 statements ¢T]faet. “
Second Circuit has cautioned .[that] a movant may not be granted summary judgment simply
because its motiors not properly opposed.McLaughlin v. N.Y.C. Bd. of Edu€@4-Civ.-1270,
2008 WL 216308, at *1 (S.D.N.Y. Jan. 22, 2008) (cititg Teddy Bear Co. v-800 Beargram
Co, 373 F.3d 241, 244 (2d Cir. 2004)). “Thus, the ‘Court may not rely solely onatieengnt
of undisputed facts contained in the moving party’s Rule 56.1 Statement; it also maissfiees

that the moving party’s assertions are supported by the recoldl.'(quotingAllen v. City of

31 The Court does not find that the fact tiarin-Rodriguez senher draft rejection
memorandumto the Employment Law Branch, which thereafter approvedshgws that
Defendantin fact considered the burden that accommodating Plaintiff would impose on
Defendant. Marin-Rodriguez sent only the draftemorandum which contained nothing abb
why accommodating Plaintiff would impose a burden on Defendant. While {Radniguez
might have attached Plaintiff's request letter to her dragtnorandumshe did not send any
documentation regarding the potential impact of Plaintiffguest on the facility, and the
Employment Law Branch did not request any. Thus, there is no evidence that theraemploy
Law Branch considered, or could have considered, the financial, logistical, andysegrdens
Defendant now claims motivated or justified its denial of Plaintiff's requestemiranodation.
There is certainly no documentation of the Employment Law Branch’s cossicreof these
issues, which would appear to be outside their purview and expertise.
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N.Y, 480 F. Supp. 2689, 703 (S.D.N.Y. 200Y) This, the Court finds, Defendant has failed to
do.

Accordingly, because Defendant has failed to mieetburden of proving that no
accommodatiorto Plaintiff's religious observanceould have been made withoDefendant
incurring undue hardshjghe Court finds that a there remains a disputed issue of fact on this
issue and thdbefendant, thereforés not entitled to summary judgment.

CONCLUSION

Defendant’'s motion for summary judgment is DENIEDhe case will proceed on the
qguestion of whether accommodating Plaintiff's religious observavméld have imposed an
undue burden upon Defendant.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: March 6, 2017
Brooklyn, New York
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