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serving his sentence. For the reasons set forth bievpetition isstayed, and will be held in
abeyance pending the exhaustion of Llewellyn’s aghausted claims in state court
BACKGROUND

In May 2008 Llewellyn was tried before a junyn the Supreme Court of the State
of New York, Kings County, on one count oftdmptedMurder in the Second&yjreg N.Y.
Penal Law § 110.00 &125.25(1), one count &ssault in the First Bgrege N.Y. Penal Law §
120.1@1), and varios lessecounts. Affidavit of Keith Dolan 5, ECF No. 6.

A. The Government’s Case

At trial, theGovernmenpresented evidence thidicholasCrooks,the victim met
Llewellyn sometiman 2007 because Crooks was in a relationship ialgkvellyn’s sister,
Arlene. Tr. 75, 81-82, 205-07, 220.A few weeks aftemeetingCrooks,Llewellyn accused
him of stealing a ring fronhis apartment. Crooldeniedstealing theing at that time Tr. 82-
83. In the months preceding the shooting, Crooksldawellyn approximately six or seven
times and on those occasions, Llewellyn again accused Crooks of stealing the ring. Tr. 165-66,
209, 212, 218-19, 224.

On May 27, 2008, at around 7:00 p.m., Crooks left his grandmother’s house in the
Brownsuville section of Brooklyn and walked toward the subway on Livonia Avenue to return
home. Tr. 96-100. When Crooks walked by “The Castle,” an apartment building on Kings

Highway, he savilewellyn standing otside. Tr. 74, 101-02, 184.

! In response to the Order to Show Cause, the People of the State of Newokidkgan affidavit

and memorandum of law, as well as: (i) a transcript of Llewellyn’s tridlsentencing before the New York
Supreme Co, Kings County; (ii) Llewellyn’s brief, by appellate counsel, to the NewkYSupreme Court,
Appellate Division, Second Department; and (iii) the government’s brietbl#w York Supreme Court, Appellate
Division, Second Department, in opposition tewkllyn’s brief.

2 I will use “Tr.” to denote the trial transcriphd “S. Tr.” to denote the sentencing transcript.
Transcripts are filed as exhibits to the Response to Order to Show EQks8I®. 6 & 7.
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According to Crooks, other people were also outside the buildingjdwellyn,
who lived there, was standing alone. Tr. 101-02, 163t6&wellyn made eye contact with
Crooks but did not say anything. Tr. 102. Crooks continued walking, but Llevegipnoached
Crooks a few blocks away, placed his hand on Crooks, and asked for his ring. Tr. 103-04.
Crooks stood faces-face withLlewellyn, brushed.lewellyn’s hand away, and tolldim that he
did not have his ring. Tr. 104-06.
As Crooksbhegan to walk away, Llewellyn statéhat he had a gun. Tr. 104-09.
Crooks turned arounahdsaw Llewellynpull a dark object that looked like a gun from his
waistband Tr. 107-09, 178-79, 217-18, 223-24. Crothen startedo run. Shortly after that,
he heard three gunshots and felt his back burning. Tr. 108td0ad difficulty breathing and
fell by agarage neaa group of people. Tr. 1112, According to Crookd,lewellyn had been
aloneat the time of the shootingl'r. 103-04, 107, 172-75. Though Crooks had observed people
down the street wheldewellyn drew his gun, they were not near him. Tr. 163-64, 172-77.
Another government witness, Patrick Joyner, testified that at approkir8sté
p.m., he was having a cookout at his garage at 296 Livonia Avenue when he heard gunshots. Tr
682-84. Joynerthensaw the injured Crooks stumbling toward gagage Tr. 685. Joyner also
saw four or five men and women fleeing the aréa 689-91. Crooks fell in the garage
doorway and asked for his mother. Tr. 686. After Crooks collapsed, he thought he was going to
die and repeatedly told the peoplethe garage that\tlene’s brother shot me*”Tr. 112-13;
685-87. Joyner did not see Crooks with a gun or see him throw anything away. Tr. 685.
After one of Joyner’s guests called 9Phlice Officer Matthew Geramita and

EMT Henry Sneadrrived at the scenelr. 51-54 229-31, 688-89.Snead testified th&rooks

3 Joyner testified that Crooks “thought he was gonna die. He kepgsatiat's her name shot me,

who shot me, who shot me he said Carlene, Darleen brother shot me, something like that.” Tr. 686.
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had been shot multiple timesas going into shock, and looked as if he was going to die prior to
reaching the hospitallr. 55-57, 63.Detective &hn Ulmer rode in the ambulance with Crooks
to Brookdale HospitalTr. 59, 234, 727-29. While in the ambulance, Crooks kept repeating that
“Arlene’s brother” had shot him. Tr. 59-60, 122-23, 730. When Detective Ulmer asked Crooks
who Arlene was, Crooks responded that he “used to go with her and she lived at the T3astle.”
733.

Doctor Rajasekhar Malyal&reated Crooks at Brookdale Hospitdlr. 486-88.
Crooks had three gunshot wounds: two to his back and one to his right arm. TFw89.
bullets were remeed, but for medical reasons, one bullet was left in place and remained lodged
in Crooks’ back. Tr. 505-06. Crooks sustained significant internal bleeding and required
multiple surgeries, during which a portion of his lung was removed. Tr. 492-93, 499. Crooks
remained on a ventilator, in a comatose state, in the intensive care unit fomomethaduring
his two-month hospitalization Tr. 148-49, 50034.

On July 8, 2008, Detectiveddrel Chavers arrested Llewellghthe 73rd
Precinct Tr. 544, 598.The detectiveold Llewellyn that he wanted to speak to him about an
incident on May 27, 2008 and rehl@wellyn his Mirandarights. Tr. 551-52, 734-35.
Llewellyn understood and waived his rights, and he signdd¢andawaiver. Tr. 553-55.

Llewellyn initially told Detective Chavers that he did not have anything to do
with the shooting. Tr. 556, 597, 60Betective Chavers remarked to Llewellyrat he thought
he was lying because the shooting had been captured on a surveillance vidéeywalgh was
depicted on the video running away. Tr. 559, 605, 86Xact, as Detective Chavers knahe
surveillance from the nearby medical center did not depict the actual shooting. Tr. 539, 134

605-06. It did show, however, Crooksilking on the street toward the train statiblewellyn



wearing a hoodie and walking away from The Castle in Crooks’ direction, and Mewsekhort
time later running back towardshe Castle. Tr. 128-36At trial, Crooks identified theggarts
of the video for the jury andisoidentified LIlewellyn as the shooter. Tr. 74, 128-36.

At the precinct, afterdving been informed that the shooting was caught on tape,
Llewellyn told Detective Chaverthat on May 27, he saw Crooks in front of his building and
exchanged words with him. Tr. 560-61, 737ewellyn stated that he knew Crooks through his
sister, Arlene, and had confronted Crooks on previous occasions about a ridgwiediyn
believed Crooks had stoleid. Llewellyn told the detectivéhat Crooks appeared tave
something in his waistband &tewellyn went inside his apartment and retrieved a ddn.
Llewellyn stated that he followed Crooks down Livonia Avenue and confronted Crooks about
the ring. Id. Llewellyn claimed that Crooks looked like he was going for his waisleweellyn
pulled out his gun and started firingd. He did not know whether he had hit Mr. Crooks at the
time. Tr. 737.Llewellyn then ran back to The Castere he lived Tr. 560-61, 737.

Llewellyn furtherstatedthat he had used a .38 caliber firearm, and that someone
had recently been arrested in the 75th Precinct with that gun. Tr. 631-34, 78886ver,
Llewellyn did not tell Detectie Chavers that a person namedldaydone the shooting dhat
Jaywas the person arrested with the gun in the 75th Precinct. Tr. 631-33.

Llewellyn also made a written statement, which was more detailed but similar in
substancéo his oral statemenf(lr. 562-66. llewdlyn’s written statement did not mentidmat
the gun was recovered in the 75th Precinct. Tr. 634LBSvellyn wrote that, upon retrieving
his gun, a .38 caliber revolver, he caught up to Crooks and fsk&tbsure” about the ring.

Tr. 566. Crooksfidgeted,”“like he was about to do somethingyidLlewellyn shot at him, but

missed.ld. Crooks ran toward a garage, and Llewellyn assumed that he had dropped off what



he had orhim. Id. Llewellyn cut his hair because he did not “hit Mr. Crogkisically.” 1d.
After theincident, “Crips’gang members atted leaving phone messageslatvellyn’s
apartment Id.

Llewellyn gavea videotapd statemerthat essentially repeated his oral and
written statementsTr. 567-71; Befendant’s Bef to the New York Supreme Court, Apadk
Division, Second Department Def. Br.”) at13. He said that he had be#mlding” the.38
revolver for someone named “JayDef. Br. at13. Before shooting at Crookdewellyn saw
the “silver” of Crooks’s weaponld. Since Crooks ran to an auto garddewellyn did not
believe he had shot himd.

At no time did Detective Chavers threaten Llewellyn, make any promises to him
(Tr. 562, 568, 736-38), dell him that he should claim setfefense Tr. 656-57, 676.After
speaking withLlewellyn, the detectivenade a computer search of arrests in the 75th Precinct
involving .38 caliber handguns and discovered that a .38 caliber handgun had been seized during
the unrelated arrest of Robert Grahamn. 633-34, 675-76, 679Detective dhn Muzek
determined that the two bullets removed from Crooks had been fired from the .38 aatiber g
recovered in the Graham arre3tr. 319-22, 33047, 598-600.

Between July 10, 2008 and January 2@08yvellyn made twentyone telephone
calls from Rikers Island to a cell phone belonging&oen BartleyBailey, a close frienabf
Robert Graham, also known @&y Tr.461-62, 474-76, 478, 718-2Bartley-Bailey gave
Graham the cell phone in Febru208, and when she would call him at that number, he would
answer Tr. 463-64.Bartley-Bailey paid Graham’s bailTr. 476. On August 22, 2008, Bartley-
Bailey took the phone back from Graham because he did not reimburse her for his. l#&B-

64, 478.

4 Response to Order to Show Cause, Exhibit 1, ECF No. 6
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B. The Defense Case

In defense, Llewellyn presented evidence timlMay 27, 2008at approximately
8:20 p.m., Noel Burgin was standing on the stoop of 257 Grafton SHeetaw three men
talking about 100 feet away, near the corner of Livonia Avedue801-02, 812. According to
Burgin, one of the men was on a bicyclér. 804. Approximately fifteen minutes later, Burgin
heard gunshotsTr. 812. Burgin testified that he was not looking up when the shooting started.
Tr. 804-05. Burgin testified on dlect that he did not remember which man did the shooting, and
on cross that he did not see who the shooter was. Tr. 806, 813. When he heard the first shot,
Burgin hadducked Tr. 813 After the gunshots, he saw an injured man run past kim.
Burgin initially testified that he saw the two other men run in the opposite direction, dyut lat
said that one of men picked up a bicycle from the sidewalk atedaway. Tr. 802-03, 813-14.
According to Burgin, one of the merove a white teshirt and banana. Tr. 803.

Llewellyn alsotestified o his own behalfHe lived with his mother and sister,
Arlene, at 9720 Kings Highway. Tr. 845, 87He claimed that he did not own a gun, and that
he had never been convicted of a crime. Tr. 846wellyn metCrooks in 2007 when Arlene
had brought Crooks to their house on twoasions. Tr. 846-49. Between the time he first met
Crooks and May 27, 2008lewellyn saw Crooks approximately ten times. Tr. 848wellyn
had accused Crooks of stealing a ringf, later learned thdtlewellyn's girlfriend had taken the
ring. Tr. 84748, 886.

According toLlewellyn, on May 27, 2008, he was outside his building when
Crooks approached and séichat’s cracking” whie moving his hands up and down. Tr. 850-
51. Llewellyn testified that he believed Crooks’ gesture to kB¥ip® gang sign because,

according td_lewellyn, Crips greet each other with the words “what’s cracking,” while Bloods

° This portion of theranscript refers to the “Crypts” and “Crypt” gang signs. 860-52.
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greet each othewith the words “what’s popping.Id. Llewellyn testified that he was not a gang
member, bt Cripmembers lived in his building. Tr. 851-52.

Llewellyn testified that two ran who he knew by the names of Jay and Ryan
were outside when Crooks walked by. Tr. 88B3-According toLlewellyn, Jayhad abdd head
at the time and Ryamaddreads and wore a baseball cdp. 854-55. Llewellyn claimed that
Ryansaid something to hirafter Crooks walked by, which prompted him to run after Crooks.
Tr. 858, 860-61. Whehlewellyn caught up to Crooks, he spoke to him for one or two minutes.
Tr. 861-62. On cross-examinatidiewellyn claimed that he sp@ to Crooks to warn him
about Jay an®yan Tr. 887

Llewellyn testifiedthat seconds after his conversation with Crooks, he heard
gunshots and started running toward his building. Tr. 8&wellyn claimed that while
running, he glanced over his shoulder once and saw Jay ancaiaging Crooks Tr. 863-64.
Llewellyn claimed that Ryahad a revolver in his harathd fled the scene on a bicyclér. 863-
64, 888-89.

Llewellyn testified thathe was wearing a white shirt and jealsywas wearing a
white teeshirt and a bandana, aRyanwas wearing a black “hoodie” and a baseball Cap
864-65. Llewellyn also claimed that the person in the “hoodie” seen running on the surveillance
video was ne¢herLlewellyn norRyan Tr. 865. Llewellyn did not call the police to report the
shooting. Tr. 887.

On July 8L lewellyn went to the police precinct because haswold that he
needed to take caoé some unpaid finesWhen he arrived, he wasndcuffed and placed in a
cell. Tr. 867-68.Llewellyn later spoke to Detective Chavers, who showledvellyn a

photograph of Crooks. Tr. 868-6@lewellyn told the detective that Crooks was a “kid” whom



Llewellyn had accused of stealing a rinigl. According toLlewellyn, he told Detective Chavers
thatRyan and Jay had committed the shooting, and the detective akkaaaflyn could bring
them into the precinct. Tr. 869-70. Whdewellyn told Detective Chavers that he did not
know Jay or Ryan well enough to bring them in, the detective_teldellyn that if he could not
arrest Jay or Ryaihen he would “keepllewellyn instead Tr. 870. Llewellyn testified that
even if he had known Jay and Ryan better, he would not have turned them into #e polic
because they were “dangerousd’. Llewellyn acknowledged his written and videotaped
statements, but claimed that Detective Chavers had “made” a statevigllyn to give and told
Llewellyn that if he claimed selfiefensel.lewellyn could go home. Tr. 870-72. According to
Llewellyn, Detective Chavers had told him that the shooting was captured on videotape, and that
the police had found a loaded 9mm gun on Crooks. Tr. 871-72.

Llewellyn acknowledged calling Jayumerous times while he was at Rikers
Island. Tr. 873. According tdewellyn, he had called Jag tell him thatLlewellyn had been
charged with a crimthat Jay had committech the hopes that Jay would come forward and take
the rapfor the shooting. Tr. 873-74.lewellyn said that he called the number so many times
because he was desperate, butcheanged his number eventually. Tr. 874-Lewellyn
testified that on May 27, his hair wadfhraided and halfpulled-out,” and thasometime after
the shooting, he changed his hairstyle. Tr. 876.

On rebuttal, the Government elicitt!)dm Detective Chaverthat Llewellynmade
no oral or written statements than claiming thatJay or Ryardid the shooting. Furthermore,

Detective Chavers did not téllewellyn that a gun had been found on Crooks. Tr. 893-94.



C. Sentencing and Direct Appeal

Thetrial court submitted to the jury one count oftémpted Murder in the Second
Degree and one count of Assault in the Firsgi2e. Tr1051. The juryfound Llewellyn not
guilty of attemptednurder but guiltyof the assaultharge Tr. 1069. On October 22, 2009,
after delivering a 20ninute castigation of defense counsel’s conduct at trial, the trial court
sentencedllewellyn to 25 yearson the count of first degree assault, plus 5 years of post-
supervision releases. Tr.1-37.

Llewellyn, represented by new counsel, filed a counseled brief on direct appeal to
the Appellate Division of the Supreme Court of New York, Second Depar{theritAppellate
Division”). The counseled brief, filed on April 27, 2012, argued thattlgwellyn wasdenied
his due process rights to a fair trial, confrontation, to present a defense, aa@fiedctive
assistance of coundey thetrial court’s pervasive interference in the examination of witnesses
and its overt hostility to, and repeated disparagement of, defense ¢dnislelwellyn was
denied his rights to due process and te@neé a defense when the couyipfiecludel inquiry
about an eyewitness’s description of the shooting, which cast doubt on the complainant’s
testimony and supported the defense, anddfused to allow the defense an extra day to locate
that witness when the Government unexpectedly decided watlthim to testifyand finally (3)
the 25-year sentence imposedpatitioner a 25yearold first felony offender, wasxeessive
and should be reducedef. Br. at37-62.

In a Decision and Order dated December 5, 2012, the Appellate Division
unanimously modified, and as modified affirmetewellyn’s judgment of convictionPeople v.
Llewellyn 954 N.Y.S.2d 494 (2d Dept. 2012)he Appellate Division rejected on the merits

Llewellyn's contentions that he was deprived of his rights to a fair trial, to confrontation, to
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present a defense, and to the effective assistance of counsel, because the tisiaéotanks
and comments, and the curtailment of defense counsel’s questioning, were proper sgsponse
defense counsel’s tacticsld. (citations omitted).The Appellate Division also determined that
the trial court properly excluded the statements of the alleged eyewitrmgased in police
reports, as they “lacked sufficient ingh of reliability.” Id. (citations omitted).In addition,the
court concluded thahe trial court did not improvidently exercise its discretion in denying the
defense request for a eday continuance to locate a potential eyewitness, “as the reoesd d
not indicate that the witness was within the court’s jurisdiction or that the redquesitinuance
would have enabled defense counsel to locate the witnkesgcitation omitted). Finally, the
Appellate Division, as a matter of discretion in thierest of justice, reduced Llewellgn
sentence from a term of imprisonment of 25 years plus a period of 5 years adlpase
supervision, to a term of imprisonment of 18 years plus a period of 5 years oflpase
supervision.ld.

On March 22, 2013, a judge in the New York Court of Appeals denied
Llewellyn’s application for leave to appedPeople v. Llewellyn20 N.Y.3d 1101 (2013Read,
J.).

D. The InstanPetitionunder 28 U.S.C. § 2254

Following the decision in his direct appddewellyn did not submit an
application to the Supreme Court to vacate the judgment under New York Criminalifeoce
Law 8§ 440. Instead, hided the instanpro sepetition for a writ of habeas corpus in this court
on April 24, 2014. In his petitionghpresentfour claims ofrelief: (1) the trial court’s overt
hostility to defense counsel made it impossible for taimount an effective case, thereby

violatingthe Llewellyn’srights to due process, confrontation, and effective assistance of
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counsel; ) he was denied his rights to due process and to present a defense when the trial court
precluded inquiry about an eyewitness’s description of the shooting that would have been
favorable to the defense and refused to allow the defense an extra day to loedtadsatwhen

the prosecutounexpectedly decided not to call him to testify; (3) hitessre of 18 years with 5

years of post-supervision release was excessive and constituted cruel arad pumishment;

and (4) trial counsel was ineffective because he fail@aiare, or otherwise inform the court

that one of the jurors knelalewellyn from junior high school and had a negative opinion of him.
Petiton for Writ of Habeas Corpus, ECF No(“Pet.”).

Unlike the first three claimshé claimabout a possibly biased juror was tio
subject of direct appeal at the state leddéwellyn raised this for the first time at his sentencing
hearing on October 22, 2069At that time,the defense counsel noted that he could not
“ethically” bring forward the motion because the defenaeag accusingim of ineffective
assistanceS. Tr. 17. Defense ounselexplained Llewellyfs allegationas follows:

There was some point during the trial my client says during jury

selection | think it was at a later point he said that one of the jurors

was familiar to him and at some point he says he reatimdhe

thinks this person was someone he went to school with. is

alleging juror misconduct in that he is saying this person should

have revealed that he knows my client.

| don’t know whether my client is correct about knowing this

person. | don’'t know whether this person knew my client or not.

He is alleging that | was ineffectively assisting him in that | failed

to bring forth that alleged factThis is essentially what | believe

the motion comes down to.

S.Tr. 17-18. Thetrial court denied densecounsel’s application to submit the motion on

Llewellyn’s behalf, stating, “I'm not accepting the pro se motio8. Tr. 18.

6 Petitioner asserts that as a “layman” he believed that all he had to do was thedssue in his

motion at sentencingSeePet at 10.
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At the November 14, 2014 oral argument, Llewellyn raised an additional claim,
not included in either his petition or his appeal to the Appellate Division; he contiraddus
defense counsel had actually represented Crooks on an occasion prior to trial mduoked to
a conflict of interest and a separate basis for his ineffective assistance claim.

DISCUSSION
A. Legal Standard$or Habeas Relief

Under the Antiterrorism and Effective Death Penalty Act of 188 ral habeas
relief is available when goerson in custody pursuant to the judgment of a State coustin. .
custody in violation of the Constitution @ws or treaties of the United State28 U.S.C. §
2254(a). Afederalcourt maygrant habeas reliefvith respect to J& claim that was adjudicated
on the merits in State court proceedingsly if the state decisiowas “contrary to, or involved
an unreasonable application ofearly established Federal law, as determined by the Supreme
Court of the United States” or “was based on an unreasonable determination ofstireliglot
of the evidence presented in the Stataid proceeding.” 28 U.S.C. § 2254(d).

28 U.S.C. § 2254(b) prevents a federal court from granting a petition for a writ of
habeas corpus unless the petitioner has first exhausted all available staérngemiiedies. The
Supreme Court has commented on the exhaustion requirenfelibas in relation to
ineffectiveassistance claims:

The principle of comity that underliethe exhaustion doctrine

would be ill served by a rule that allowed a federal district court to

upset a state court conviction without an opportunity to the state

courts to correct a constitutional violation, and that holds true

whether an ineffective assistance claim is asserted as cause for

procedural default or denominated @sindependent ground for
habeas relief.

Murray v. Carrier, 477 U.S. 478, 489 (198@)itationand internal quotation marks omitted).

Regardless of the particulaature of a petitioner’s claims) brder to have exhaustadailable
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state remedies, a petitioner must have “fairly presentedétiezal constitutional claims to the
highest state court by apprising it of “both the factual and the legal prerhibesotaim he
asserts in federal courtDaye v. Attorney Gen. of State of N6Q6 F.2d 186, 191 (2d Cir.
1982) €n bang.

The statite prohibits the grant of a petition on a ground that has not been
exhausted.See28 U.S.C. § 2254(b)(1)(A). Such claims may be denied on the nse3
U.S.C. § 2254(b)(2), or dismissed. A third option, the “stay and abeyance” procedwrd byeat
Zarvela v. Artuz254 F.3d 374, 380-82 (2d Cir. 2001), and endorsed (with some modifications)
by Rhines v. Webeb44 U.S. 269, 277-78 (200%tays the federal petition to allow a petitioner
to return to state court to exhaust the unexhausted claim.

B. TheUnexhausted Claims

After the trial court refused to accept Llewellypro se motion to set aside the
verdict, henever presented the claim thaal counsel failedo act on the “juror misconagt
issueto any state court for review.lewellyn acknowledgeas muchn his petition Pet. at 11
As such this claim is entirely unexhausted and cannot now be considered in @ndetita writ
of habeas corpud.lewellyn’s claim that his trialawyer represented the victiom a prior
occasion wasaised for the first time on November 14, 2014. This clailkesvise
unexhausted. As stated above, a defendantsexly habeas corpus relief only if he has first
exhausted his state court remedies as to each chapetitioner exhausts his state cou
remedies by “giv[ing] the state courts a fair opportunity to pass upon hislfeldema” Daye v.
Attorney Gen. of State of N,¥696 F.2d 186, 191 (2d Cir. 1982) (en basek also Picard v.

Connor, 404 U.S. 270, 276-77 (1971).
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At the oral argumenboth sides agreed that Llewellyn’s claims of ineffective
assistance are unexhausted. In this case, the most appropriate coursaesatgtesg so that
Llewellyn canreturn to state court and exhaust the unesteal clains. Dismissing the entire
petition at this stage would put tpetitioner in danger of running afoul of the oresar statute of
limitations following exhaustion in the state colrccordingly,Llewellyn shall file a§ 440
motionin state courby January 16, 201%.He is advised that to complete the exhaustion of that
claim, he must seek leave to appeal any decision denying his d¢hatihre meantime, this federal
petition will be stayed. Within 30 days of the complete exhaustion of the claim in@tiate c
Llewellyn shall cantact this court if he wishes to litie stay of these proceedings.

CONCLUSION

For the reasons set forth herdifewellyn’s petition for habeas corpus pursuant

to 28 U.S.C. § 2254 is stayed and will be held in abeyance pending the exhaustion of the

ineffective assistanadaimsmentioned above.

! On March 22, 2013, the New York Court of Appeals denied leave to appeal fréppbiate
Division’s affirmance of Llewellyn’s conviction. The convictidmetefore became final 90 days later, when the
period to seek certiorari review in the United States Supreme Court exBigeBratt v. Greiner 306 F.3d 1190,
1195n.1(2d Cir. 2002) Accordingly, the ongear period, which is not tolled by the instant petiteegDuncan v.
Walker, 533 U.S. 167, 181 (2001), expired on June 20, 2014.

8 This deadhe is consistent with the Court’s past orders in this case. In adetterto the Court,
Llewellyn requested an extension of time to file his § 440 motion sineeblel be in‘keepdock” until December
15, 2014.SeeDocket Entry 10. In an order ddt®ecember 12, 2014, the Court granted Llewellyn’s request and
directed him to file his § 440 motion by January 16, 2015.

o The Second Circuit has held that once a habeas petition has been stayelddiopfaceedings in
state court, and those proceedings are finally concluded, the petitioneathamdasonable period to return to
Federal court to reopen his cageperiod of 30 days has been held to be a reasonable amount ofzanesla v.

Artuz, 254 F.3d at 3881 (30 daysis a reasonable period in which to reopen Federal habeas proceedings épllowin
astate court decisionyeealsoRhines v. Webeb44 U.S. at 278 (petitioner should return to Federal court to reopen
habeas case after a “brief” interval of 30 days, ciiagveld); Robinson v. Senkowsko. 992664, 100 Fed. App

10, *11-12 (2d Cir. 2004) (same).
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So ordered.

John Gleeson, U.S.D.J.

Dated:December 22, 2014
Brooklyn, New York
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