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UNITED STATES DISTRICT COURT F& ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

VINCENT TURCHIO,
MEMORANDUM

AND ORDER

— versus — 14-CV-2685 (JG) (RER)

FOREMOST INSURANCE COMPANY
GRAND RAPIDS, MICHIGAN d/b/a
FOREMOST INSURANCE COMPANY,

Plaintiff,

Defendant.

APPEARANCES:
TABAK, MELLUSI & SHISHA LLP
29 Broadway, Suite 2311
New York, NY 10006
By: Stephen B. Roberts
Attorneys for Plaintiff
RUBIN, FIORELLA & FRIEDMAN LLP
630 Third Ave, 8 Floor
New York, New York 10017
By: James E. Mercante
Michael E. Stern
Attorneys for Defendant
JOHN GLEESON, United Stas$ District Judge:

Defendant Foremost Insurance Company GRaplids, Michigan (“Foremost”) brings a
motion for summary judgment on the issue of Wkeits marine insurae policy covers a third-
party claim for contribution against the insufdintiff, Vincent Turchio. The contribution
claim arises from a suit for injuries sustalr®y Mr. Turchio’s wife during a boating accident.

Plaintiff has cross-moved for summary judgmenthe same issue. Since marine insurance

contracts are governed by admiralty law, the Chastjurisdiction to hear this case pursuant to
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28 U.S.C. § 1333%ee Folksamerica Reinsurance Co. v. Clean Water of N.Y,.4k&F.3d 307,
323-24 (2d Cir. 2005), as well asrpuant to 28 U.S.C. § 1332 bdsen diversity of citizenship.
For the reasons set forth below, Pldffgticross-motion for stsnmary judgment is
granted, and Defendant’s motiorr &ummary judgment is denied.

BACKGROUND

The underlying facts in this caaee not in dispute. Defendant Foremost issued a Family
Boater’s Insurance Policy No. 73036436 (the “ForerRadicy”) to Plaintiffeffective from June
20, 2012 to June 20, 2013, which provided insceatoverage for Mr. Turchio’s 2011 18-foot
Glastron GT boatSeeDeclaration of Michael Stern, Exhil#, ECF No. 7-1. On the night of
July 5, 2012, Mr. Turchio and his wife, Joséifitechio, took the boat for a cruise in Jamaica
Bay. Around 9:30 pm, Mr. Turchio was drivingetboat when it collided with the Joseph P.
Addabbo Memorial Bridge, which is owneddioperated by the City of New York. Mr.
Turchio’s wife sustained injuries as a resultho$ collision, and sheubsequently brought an
action against the City of New York alleging tiggnce due to the bridge being improperly lit.
The City of New York then filed a thirdarty complaint againdr. Turchio, seeking
contribution for his allegedly nagkent operation of the boat.

Afterwards, Mr. Turchio notified Foremoahd requested, pursuant to his marine
insurance policy, that Foremastfend him against the third-party complaint and also cover any
liability up to the policy limit. In an Octob&013 letter, Foremost agreed to provide a legal
defense, but it disclaimed coverage on thesiidmsit the Foremost Roy excluded payment for
bodily injury to a family member. Mr. Turchiogh filed the complaint in this case seeking a
declaratory judgment that Foremost is oalaygl, under the Foremost Policy, to pay for any

indemnification and/orantribution resulting fronthe third-party action.



A. The Family Boater’s Insurance Policy
Though the parties differ as to how the Forenfadicy should be intgreted, they are in
agreement as to which provisions of the policyratevant and applicable. The personal liability
section of the policy states:
If a claim is made or a suit is brought agaywsu for damages because of bodily injury or
property damage caused by ownership, maaree or use of your watercraft or

nonowned watercraft to which theieverage applies . . . we will:

1. Pay up to the Limit of Liability showon the Declarations Page for all the
damages for which you are legally liable.

2. Provide a defense at our expebgattorneys of our choice.

Stern Decl., Ex. 2, at 8.

However, the policy also contains a carveout from this general provision under the
“Exclusions” subsection stating: “We will not p&yr . . . [b]odily injury to you or a family
member.”ld. at 11. The policy defines “family memij to include “a person who resides in
your household and is relatedytou by blood, marriage or adoptionld. at 1. Under the policy,
“bodily injury” means “physical injury, slkness, disease or death caused by accidéht.”

DISCUSSION
A. Legal Standards
1. Summary Judgment
Summary judgment is warranted ih& pleadings, depositions, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any material fact andttit@moving party is entitled to a judgment as a
matter of law.” FedR. Civ. P. 56(c). The burden is on the moving patb establish that there
are no genuine issues of matefadt in dispute. In deteiiming whether the moving party has

met this initial responsibility, the court muse$olve all ambiguitiesral draw all permissible



factual inferences in favor of the party against whom summary judgment is sotlighty”v.
Ashcroft 336 F.3d 128, 137 (2d Cir. 2003).

2. Marine Insurance Policy is Interpreted Under New York Law

Absent a specific federal rule, fedecalurts look to state law for principles
governing maritime insurance policies and gdpberal maritime choice-of-law rules to
determine which state’s law to applgeeCommercial Union Ins. Co. v. Flagship Marine
Servs., InG.190 F.3d 26, 30 (2d Cir. 1999) (interndghtions omitted). The parties do not
provide (and the Court has not found) a speéditeral rule governingonstruction of marine
insurance contract§ee id(citing Wilburn Boat Co. v. Fireman’s Fund In848 U.S. 310, 321
(1955)). As such, having appdi¢ederal choice-of-law rulesagree with the parties that New
York law is the proper state law toeufor this marine insurance policsee Advani Enters., Inc.
v. Underwriters at LIoydsl40 F.3d 157, 162 (2d Cir. 1998) (dimlg applicable state law is
determined “by ascertaining and valuing pointsarftact between the trsaction giving rise to
the cause of action and the states or gawerris whose competing laws are involved.”)
(citations omitted).
B. Analysis

Since the City of New York’s third-pargction is a claim madagainst Mr. Turchio
because of bodily injury caused by the use obbat, it falls within tle general terms of the
Foremost Policy’s persahliability coverage.SeeStern Decl., Ex. 2, at 8. However, as
mentioned above, the policy also contains exohsiand the crux of this case is the scope of
one such provision, which states that Foremost hwt pay for . . . [b]odily injury to you or a

family member.”Id. at 11.



Though Mr. Turchio’s wife falls within # definition of “family member” and her
injuries were “bodily injurfies]” as defined in the Foremost Policy, it is unclear, despite
Foremost’s assertions to thentrary, whether this ekusionary language &nds to contribution
claims from a non-family member third part@ther portions of the policy expressly exclude
coverage for indirect risks, or lossadirectly resulting from certain eventSeeStern Decl., EX.
2, at 8 (Section | — Exclusions, “We do not inslass caused directly, directly or resulting
from any of the following . . .”); at 10 (Séah Il — Exclusions, “We will not pay for bodily
injury to any person as a diremtindirect result of scuba diwg activity.”). The exclusion for
bodily harm to a family member contains no segpress indication th#tshould be applied to
indirect third-party claimsSee9A Couch on Ins. (3d ed.) 8 128noting insurers have sought
to make clear the exclusion adntribution claims by insertingnguage precluding coverage for
bodily injury to an insured person “whenever &ynefit of this coverage would accrue directly
or indirectly to annsured person”)see also Cragg v. Allstate Indemnity CorfoZ N.Y.3d 118,
122-23, 926 N.Y.S.2d 867 (2011).

While unambiguous provisions of insurammmtracts should begn their plain and
ordinary meaningsee Sanabria v. American Home Assur., 68.N.Y.2d 866, 868, 508
N.Y.S.2d 416 (1986), it is well-settled under Newrk taw that policy exclusions are “subject to
strict construction and nstibe read narrowly.’'See Automobile Ins. Co. of Hartford v. Cpdk
N.Y.3d 131, 137, 818 N.Y.S.2d 176 (2008¢fferson Ins. Co. v. &velers Indemnity Cp92
N.Y.2d 363, 371, 681 N.Y.S.2d 208 (1998) (“This Cdwas consistently held policy exclusions
are to be narrowly construed . . . ”). Shoubg ambiguities exist in the insurance policy, they
are to be construed against the insuf&e Scottsdale Indemn. Co. v. Beckerri@ N.Y.S.2d

117, 120-21 (2d Dept. 2014) (citations omitted).



New York courts have refused to interpsehilar insurance exclusion provisions to
encompass third-party contriboii claims, even when thoseairths were based on conduct or
events that otherwise would not be cover8de Graphic Arts Mut. In€o. v. Bakers Mut. Ins.
Co. of N.Y,.45 N.Y.2d 551, 557-58, 410 N.Y.S.2d 571 (19#®)lding that although insurer had
no direct liability under exclusion provision foodily injury to inswed’s employees, it was
nonetheless liable for third-partpntribution claims againstsared for bodily injury to
insured’s employeehlistate Ins. Co. v. Pestat68 A.D.2d 931, 931-32, 564 N.Y.S.2d 892 (4th
Dept. 1990) (holding insurer hadtgiuo indemnify parents againstate’s contribution claim for
child’s injury, since issue concerned potenlibility to the sate, not the child)Campanile v.
State Farm Ins. Cp161 A.D.2d 1052, 1054, 558 N.Y.S.2d 203 (3d Dept. 19504, 78
N.Y.2d 912, 573 N.Y.S.2d 463 (1991mele v. Nationwide Mut. Ins. Gd.03 A.D.2d 1027,
1027-28, 478 N.Y.S.2d 410 (4th Dept. 1984).

Byrne v. Nationwide Mut. Fire Ins. CdNo. 00-cv-6083, 2001 WL 99892 (E.D.N.Y.
2001), applied these rules of construction ginailar provision in a homeowner’s insurance
policy. In that case, the co-insured wife stéfipersonal injuries when a retractable awning,
purchased from defendant and installed by hensared husband, collapsed. The wife sued the
defendant seller of the awninghwin turn, commenced a thighrty action against the husband
for contribution, asserting that imegligently installd the awning. Despite the fact that the
homeowner’s liability insurance policy containga exclusion for bodily injury to an insured,
and the injured wife was an insured, Magistthtdge Michael Orenstefound that the claim

was “a third-party claim for coribution by one potential tortfeasagainst another, which is



distinct from a claim for bodily injury to ansared. Thus this claifialls outside the policy
exclusion.” Id. at *2

By the same token, the City of New Yorkkim for contribution against Mr. Turchio as
a potential joint tortfeasor isdally distinct from a direct clea by Mr. Turchio for bodily injury
to his wife. The language indibag that Foremost “will not pafor . . . [b]odily injury to a
family member” is ambiguous with respect tadkparty claims seeking contribution. Since
ambiguities are to be strictly construed against the insurer, and New York courts adjudicating
similar exclusion provisions have found them toinctude third-party claims, | conclude that
the Foremost Policy provides indemnification fr. Turchio in the tivd-party action against
the City of New Yorlé

CONCLUSION

For the foregoing reasons, the Court ¢gdhe plaintiff’'s motion and denies the
defendant’s. Thus, the plaintiff is entitledagudgment against defendd=oremost declaring
that Foremost is obligated to indemnify plaintiff under the Foremost Policy for any liability, up
to the policy limit of $300,000, that may resulbrin the underlying third-party action brought by

the City of New York.

! Foremost attempts to distinguiBlrneon grounds that marine insurance contracts are governed

by admiralty law, specifically the requirement of propmntl distribution for any damages owed to Ms. Turchio in
the underlying case. But under New York law, an ambiguous exclusion provision BBaddstrued against a

boat insurer just as it is against a home insurer. To teateéxoremost contends thhe City of New York’s third-

party claim is improper under principles of admiralty law, that argument may be relevant to the third-party action,
but it has no bearing on these motions for summary judgment.

Section 3420(g) of the New York Insurance Law does not bar indemnity in the instant case
becauseinter alia, Mr. Turchio’s boat is an “ocean going” vess8keN.Y. Ins. Law 88§ 3420(i); 2117(b)(3)(B); &
1113(a)(21). Whether a ship is ocean going is deternmaely the capabilities of the individual vessel, but by the
“Policy Territory” as defined in the relevant marine insurance polfge Jefferson Ins. Co. v. Casselal
F.Supp.2d 160, 164-65 (E.D.N.Y. 200@acated on other grounds in part on reconsidergt@d03 WL 23411876
(E.D.N.Y. 2003) (citing cases). The Foremost Policy covering the boat contains an express territorial limitation to
the “coastal waters of the United States and Canadhisahus “ocean going” fadhe purposes of New York
Insurance Law.SeeStern Decl., Ex. 2, at 1Insurance Company of North America v. Zagl&@@6 F. Supp.2d 361,
365-66 (E.D.N.Y. 2007) (vessel was “ocean going” becawsentirine insurance policy was limited to the “Atlantic
coastwise” of the United States and Canada).



Soordered.

John Gleeson, U.S.D.J.

Dated: October 20, 2014
Brooklyn, New York



