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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
LORO DARAGJAT],

Plaintiff, MEMORANDUM OPINION

- against . 14 Civ. 2727(BMC)

CAROLYN W. COLVIN, Acting Comm|55|oner .
of Social Security

Defendant.
___________________________________________________________ X

COGAN, District Judge.

In this social security disability case, plainfaims he is disabled as a result of severe
orthopedic impairments in his back, knees, neck and shouldensises three points of error
with respect to the decision of the Administrative Law Jutkgeying him disability benefits: (1)
the ALJ failed to consider plaintiff's morbid obesity; (2) the ALJ impropertyatjardedhe
report of plaintiff’s treating physician that plaintiff was disabled; andi@&)opinion of job
availability identified by the testifymvocational expert did not take into account plaintiff's

impairments.

By short form Order| have granted plaintiff's motion for judgment on the pleadings and
deniedthe Commissionés crossmotion This Memorandum explains the basis fatth

decision.
BACKGROUND

This case followed a somewhat unusual path to a determination, and one that did not help

plaintiff in meeting his burden to prove disability. The timing was simply toowdted and
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there is limited evidence of medical treatment during the key pe8pdcifically,plaintiff filed

his application for benefits on June 13, 2011. But he had stopped warldrdaims the onset

of disabilitynearly21 years earliegn December 30, 1990. Based on his earnings record, he

had acquired sufficient coverage to remain insured through December 31, 199edhithat

he had to prove to the ALJ, in 2011, that he became disabled sometime between December 30,

1990 and December 31, 19@Be “insured period”)

The question naturally arose, and the ALJ raised it, why plaintiff had waitgebi$ to
apply for benefits. His explanation was that he had previously received scoidyseisability
benefits for left knee pain based @servicerelatedinjury starting in 1977hut his disability
benefits ended, which means he was found no longer disabled, in 1982. Then, mel1995,

received notice that he was a class membBixon v. Shalala, 54 F.3d 109 (2d Cir. 1995),

which reopened over 200,000 previously denied disability claims. Before the ALJ fplainti
claimed that he had receivedme paperwork in May, 199perhaps thelaim form); that he
completed it, returned it, and, according to him, received an acknowledgment thatitie S
Security Administration was considering it, but the Administration never géttbdam. After

waiting to hear for 16 yes, plaintiff filed his new application in 2011.

Of course, this description did not really answer the question. If plaintifagvdssabled
in 1995 as havasin 2011(and in fact the record is pretty clear thas of 2011 e wa3, it is
hard toimagine why he would simply walibr 16 years before making any inquirid3eople
may expecgovernment agencies to move slowly, but when dealing with their own benefits, they
don’ttypically expectthem to move that slowlyThe ALJ made some adveifsedings about

plaintiff's credibility, and while he did not expressly mention this peculiartéibiein the

! plaintiff's attorney opines that plaintiff's submission of the 199%paprk means that “[i]t presumably remains
an open request waiting for a response.” That is a-g&$ull perspective if there ever was one.



context of credibility he did repeatedly press the question to plaintiff and could not get a

satisfyinganswer

But the timeline gave plainfif bigger problenthan credibility He hadvery few
medical records for thiasured period.Plaintiff attributed this tdhouse floods, doctors dying or
retiring, and practices closing. But that is what can happen when you wadrs@yenake a
claim. The result was thahé&re werealmost no medical records obtained that pertaindaeto

insured period.

Theonly medical records of amyrobativevaluethat the ALJ could find from the insured
periodwere createdight before the end of,ifrom September to Neember, 1995. Principal
among these were anray reportwhich showed a narrowing of the medial joint compartment,
osteoarthritic changes of theft knee, and a small suprapatellar spRlaintiff alsohad two
MRIs in October, 1995, which showsft kneeabnormalities- meniscus tears, bowing of the
ACL, some osteoarthritis, and cartilage inflammatiéte also had an outpatient surgical
procedure on his knee in November, 1995 (we have only the billing documents, not any surgical

records). The record$rom the insured period showedreoderately impaire&nee, and no more.

After 1995, plaintiff had very little medical care or diagnosis until right leetfer filed
the disability application at issue here in 20Fbr the six years after the end of the insured
period, there are no diagnostic records that could support a finding of disabéigpparently
did have a CT scan in 2001, some injections into his knee in 2002, and some x-rays in 2003, but
we only havehe bills, and don’t know what was behind those procediMesother medical
examinationsvereconsidered or performed until some months before plaintiff filed his 2011

application for disability benefits.



To bridgethegapin his insured period mezhl recordsplaintiff relied on old records
predating that period by more than a decade, and new records post-dating thatypaaoe b
than a decade. The ALJ found that this was not very probative evidence. As to the fmmer, t

ALJ found:

The claimant attempts to link physical impairments established decades earlier in
the 1970’s to his physical difficulties in the present, despite the fact that the
claimant was able to pursue substantial gainful activities as late as 1990. Such
inconsistency andetectivity suggests that the claimant’s symptoms are not as
severe as he alleges.

As to the post-insured perioithe ALJ drew the fairly logical conclusion that whatays and
MRIs showed in late 2010 and 2011, as plaintiff was preparing hisldisapplication, was not

all that helpful tounderstanding his condition 18- years earlier

In determining thaplaintiff had sufficient residual functional capacity (“RF@38)do
sedentary work with restrictions, as the ALJ,diee ALJ essentiallydd to choose between two
competingohysicians First, gaintiff proffered Dr. Joseph Suarez as his treating physidian.
Suarez, now retired, was an orthopedist in a medical group called Healthsaotkes in
Medicine(*"HAM"), a multidisciplinary pactice. The record shows that plaintiff had visited
HAM between 1977-1983, but in the more recent era, he was referred there for pain management
in December of 2010. The pain management spedaitistAM, Dr. Germaine Rowe, had an
MRI done on him in February, 2011, and then turned him over to Dr. Suarez, who first saw him

on June 22, 2011.

In that initial meeting, Dr. Suarez found very severe impairments in both kneescand ba
He created a detailed history and treatment nbtl not think there is any question that Dr.
Suarez’ findings in that note would mean that plaintiff was disabled as of thabditiee issue

was whether he was disabled as of December 31, @88y sixteen years earlieFhere



wasn’t much in the note as to that question; the staiement touching onwtas: “A case can

be made that his lumbosacral spine pain, according to history, started to develthye détier
knee with so many problems and surgetid3r. Suarez went on to give an opinion of current
disability—i.e., as of the date of the examinatiotile has a chronic problem. He cannot sit for
long periods of time or stand. He cannot use the upper extremities. Because ofsgtenpers
pain from the cervical spine, he ha®tal disability and this is permanent. He will not

improve.”

Dr. Suarez continued to see plaintiff every two to four monthsthgénitial session on
June 22, 2011. His treatment notes after the irséatiorare less detailedut consistent with
his initial note, anall repeat the finding of total disability set forth above. One note that stands
out is from April 4, 2012, both because it speaks to plaintiff's history with Dr. Suarez and

because it tied the 2011 findings to 1996first stated

The patient comes into the office today. The patient continues with bilateral knee
pain, left worse than right. Cervical spine and lumbosacral spine pain is
persisting. He is now complaining of bilateral hip pain. He again brings in
reports that weaviewed back from the 70s. Recently, we found a document
where he was seen in our office on March 1, 1983. Our records unfortunately did
not go back that far, but the patient had a document where he requested
documents from us regarding his case and this was in 1983. So, he must have
been followed in our office back in 1983.

The endof the note concluded that plaintiff “has a permanent and total disability and he is unabl
to perform any type of gainful employment. The patient was followed in oue offit983 and

was definitely disabled before 1995 since his symptomatology was presedy atré983.”

The only other document from Dr. Suarez worth noting‘Mutiple Impairment
Questionnaire” dated May 1, 201Zhe Questionnaire lists the datefiot treatment as “1983

The diagnosis is “bilateral o0.a.,” which | assume is osteoarthritis, and[td2ggnerative] disc



diseasavith foraminalstenosis cervical and lumbar spine.” He gave plaintiff a prognosis of
“poor.” | cannot rea@ll of his answer to the questiarhich askedhim to identify the positive
clinical findings that suppottis diagnosis (his handwriting is consistent with the handwriting
reputation of his profession), but what | can read says “knees — deformed. Liexied fyain

[illegible]. Cervical and lumbar spine [illegiblé]

The ALJgave Dr. Suarez’ opinion “no weight” because it only pertained to the 2011
period. The ALJ, instead, preferred the opinion of a medical expert, Dr. Thomas $oaiti a
certified orthopedist, who testified (by telephone) at the heatitechad reviewed plaintiff's
records, such as they were, but had not examined plaintiff. The ALJ askechheflly
limiting his questioning to the insured periadplaintiff met the “listings” of impairments; Dr.
Scott answered in the negative. He astified that during that period, plaintiff was limited in
his ability to repeatedly bend, lift, stoop, climb, or take long walks, but that he could do these
things occasionally. In addition, Dr. Scott testified that during the insured pelaadjff could
walk for one hour; sit without limitation; lift ten pounds; and occasionally climb stags a
ramps. On cross-examination, Dr. Scott acknowledged that it was reasonall@rbtse
objective evidencgedor plaintiff to have testifiethat wherhe would sit, he would haveeededo

elevate his legs

As noted above, the ALJ, in his decision, relied in part on plaintiff's acknowledgment
that hehad worked from 1984 through 1990. Until 1988, dmployer was company called
Motion Camera Suppjyard his title was Maintenanddanager According to plaintiff's
description, it was a mostgupervisory, sedentary job. His responsibility was to monitor a five-
floor building undergoing repairs, take work estimates and job bids, and supervigecd cre

seven people to do the repair work. He testified that the owners of the company made



accommodations for him because of his impairment, like allowing him to reclindesadiechis
legs, but that he could not stay in thatlinedposition too long because he had to move around.
Then, in 1990, he left Motion Camera Supply and got a constructiowlase he worked for

nine months, but found it too physically demanding. In addition, the ALJ cited plaintiff's
acknowledgment that he was still able to drattend church services, and engage in personal

activities.

Finally, the ALJ obtained testimony from a vocational expdda. Karen SimoneShe
first testified that plaintiffSRFCwas not sufficient to allow him to perform his past relevant
work. She then testified, in responseéwveral hypotheticals presentedtbg ALJbased on
plaintiff's actual conditionthat an individual of plaintiff's ageaf the tim¢, education,
experience, anBFCwould be able to perform the requirements of several sedentary jobs such
as order clerk, charge account clerk, and printer circuit board t@péically, she noted that
these jobs all were classified by the Department of Labor’s Dictionagafipational Titles
(“DOT") as requiring an exertion level of “sedentdr She did not testify that any of the jobs
she mentioned, in particular, required less than that exertion level. The ALJ found, bdssd on t
testimony, that plaintiff “was capable of making a successful adjustmenteiovadhk that

existed in signittant numbers in the national economy.”

DISCUSSION

Familiarity with the fivestep framework for analyzing disability claims is assunteee
generally?0 C.F.R. § 404.1520(4%). Rather than set them out, | will instead proceed to

consider each of plaintiff's alleged points of error



I. Failure to consider obesity

Obesity is defined by an individual's Body Mass Index (“BMI”). It can bevare
impairment on its own or when combined with other impairme8&8R 021p. The ALJ is

required tcevduate the impact of plainti obesity as follows:

The combined effects of obesity with musculoskeletal impairments can hergrea
than the effects of each of the impairments considered separately. Therefore,
when determining whether an individual withesity has a listindevel

impairment or combination of impairments, and when assessing a claim at other
steps of the sequential evaluation process, including when assessing an
individual’'s residual functional capacity, adjudicators must consider any
additional and cumulative effects of obesity.

20 C.F.R. 8404 app. 1, 1.00Q. The regulations also require an ALJ to “consider any additional
and cumulative effects of obesity” when determining a claimd@EC regarding a

cardiovascular impairmentd. 8 404 app. 1, 4.001(2).

Despite this mandatory directive, the Ad dbligation “diminishes where evidence in the
record indicates the claimant's treating or examining sources did not consisiey aba
significant factor in relation to claimdstability to gerform work related activities.Farnham v.

Astrue 832 F. Supp. 2d 243, 261 (W.D.N.Y. 2011) (citing Rockwood v. Astrue, 614 F. Supp. 2d

252,276 (N.D.N.Y. 2009); Day v. Commissioner of Social Sec., Nw-5271, 2008 WL

2331401, *5 (N.D.N.Y. June 3, 28)).

Assuming that plaintiff met the definition of obesity, the cited cases pretty nsmbsd
of his claim that the ALhad a dutyto consider it. There is not a single reference in any medical
record, let alone in a record in or close to the insureédgheo plaintiff's obesity as either

constituting a disabling impairment or contributing to any other impairment. Tleseattered



referenceshat could reasonably be construededsrring toobesity — in 2001according to a
letter that his wife wrote to the Social Security Administratmaintiff had a gastric bypass, and
plaintiff testifiedbefore the ALXhat his weight in late 1995 was 385 pounds. (We have no
medical records to support either assertion.) There is also at least onemadtdr1995 in
whichtheformerVeterans Administration describgthintiff as “obese.” Bt there is noecord

of adoctor who ever listed obesity as a diagnossamtanything like “this is making plaintiff's

other problems worsk.

The point of he cases cited above is that if the doctlarsiotidentify obesityasa
problem, then the ALJ does not have to consider it. This is only logical; if the ALJ cedclud
that the addition of obesity created a disabling combination of impairments, he wondding
that up. There could be no basis for him to reach such a conclusion if no doctor has so opined, or

at least suggested that obesity wasaggravating factor.

What plaintiff was asking the ALJ to do was make a diagnosis that no doctor had made
andthen determine that, either alone or in combination with his other impairments, iteegnder
him disabled when no doctor had expressed that opitiepecially considering that the record
shows substantial weight fluctuations over the protracted time period, abheast which

would make plaintiff non-obesdyat was asking the Altd act outside of his role.
Il. Disregard of treating physician’s goinion

In weighing the medical opinion evidence, the ALJ is obligated to adhere to theetules
forth in 20 C.F.R. 8§ 416.1527%(2012. These rules indicate that, generally, more weight is
given to the following: (1) opinions provided by physicians who have actually egdrai
claimant; (2) opinions provided by a claimantfeating physicians3) opinions supported by

objective relevant evidence; (4) opinions that are more consistent with the esadence as a



whole; (5) opinions of specialists about medical impairments related to theirf aqzedise;

and (6) opinions that may be supported by any other factors the claimant brings to the
Commissionés attention.ld. The second factor requires thia@ Commissioner must give a
treating physician's opinion “controlling weight” if his or her opinion is “welbsorted by
medically acceptablelinical and laboratory diagnostic techniques and is not inconsistent with
the other substantial evidence in [the clairgntase record.’ld. at8 416.1527()2). This is

known as the “treating physician ruleSeeBurgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008).

| cannot fault the ALJ for giving no weight to Dr. Suarez’ opinion. First, although Dr.
SuareZ'treated” plaintiff, he did not do so during the insured period and his opinion is therefore

not entitled to the controlling weight that it would if he h&eeArnone v. Bowen, 882 F.2d 34,

41 (2d Cir. 1989). Plaintiff contends that in the Questionnaire, Dr. Suarez affirmed Haat he
treated plaintiff starting i1983, but that is a more than a small mischaracterizabbonSuarez’
other notes make it clear that he mpkaintiff for the first timeon June 22, 2011. Whér.
Suaredisted 1983 on th@uestionnaire, he was clearly referring to plaintiffss/ingseen other
health care providers gtemulti-disciplinaryHAM practicein the early 1980s — we don’t know
who they were, or even that they were orthopedists — not that Dr. Suarez hadkteated

plaintiff since that timé.

Of course, Dr. Suarez hathrted treatinglaintiff by the time of the hearingAnd, as
plaintiff correctly points out, there is nothing wrong with a treating physigiaing a

retrospective opinionSee e.qg, Rivera v. Sullivan, 923 F.2d 964, 968 (2d Cir. 1991). But when

a doctor treats a patient for a year, and then gives a retrospective opiniomfepaiiod 16-21

2 Dr. Suarez testified that “[a} records unfortunately did not go back that far, but the patient had a docuheat w
he requested documents from us regarding his case and this was in @9B8.nfist have been followed in our
office back in 1983. The manner in which Dr. Suarez reachieid conclusion shows that he had no personal
knowledge of plaintiff before June 22, 2011.

10



yearsprior with no continuity with the patient during the intertitmat is not what the treating

physician rule has in mind.

The reason deference is given to a treating physician is that he has work#égwith
patient through, or at least near to, the period of alleged disability, and thus has a bette
knowledge of the patielstimpairmentshan someone who comes upon the patient coésk
Arnone, 882 F.2a&t41. Here Dr. Suarez came upon the patient in 2011 as cold as would any
medical consultant or medical expert. He examined the patient, read {sedheas it waskand
then came piwith a diagnosisindeed, gven the 16-21 year gap and the dearth of records
during the insured period, one could almost assert that Dr. Suarez’s retrospeaiwe wps
more akin to that of a pathologisian a treating physician.therefore do ndbelieve the ALJ

had to apply the treating physician rule with the same vigor that it usually calaman

In fact, although plaintiff stresses the ability of Dr. Suarez, asrigeghysician, to offer
a retrospective opinion, there is very little about his notes and reports thaeguasifi
retrospective, and what there is shows how speculttesexercise was which he engaged.
Almost everything Dr. Suarez noted described plaintiff's tbement(i.e., 2011-2012
condition, including his repeated raiih that plaintiff is “totally disabled. The only
retrospection Dr. Suarez offers is this: “The patient was followed in oueoffit983 and was
definitely disabled before 1995 since his symptomatology was present already in B983.”
reliance on symptomatology from 1983, the reasoning is ex@sstdlacious, because it
ignores that fact that plaintiff did fairly substantial werkncluding nine months of construction
work —in the six years prior to the alleged onset datE990, despite being “followed in our

office in 1983.” So how would Dr. Suarez know that plaintiff became disabled between 1990

11



and 1995, as opposed to, for example, 19967 Or 1997? Or Bi8&-doza years before he

met plaintiff?

The answer thdeaps out is that Dr. Suarez undoubtedly ktlest plaintiff had a
disability benefits caspending and knew that plaintiff had to prove a disability before the end
of 1995, for it seems most unlikely that Dr. Suarez’ selection of an unspecified dfae“b
1995” was an orthopedic coincidence. This conclusion is buttressed flagtitieat plaintiff first
saw Dr. Suarez nine days after he filed his disability benefits applicdtianturther buttressed
by theinitial observation, the first day that Dr. Suarez met plaintiff, that¢fasle can be made
that his lumbosacral spine pain, according to history, started to develop aftér khedewith so
many problems and surgeries.” It is hard to avoid the conclusion about what “caSeiabaz

was taking about “making.”

The onlypotentially viable aspect @iaintiff’'s argument is that the ALJ never referred
specifically to the retrospectiapinion quoted aboveelying instead on the fatitatthe
opinions in the Questionnaire appeared entirely current. That is true, and the Alhlyproba
should have referred to the April 4 treatment note. But the reasoningrefritepectiveopinion
here was sobviously flawed, for the reasons set forth above, that | cannot see how it would
have made any difference in tA&J’s determination that the treating physician rdilé not

compeldeterminativedeference

If there was any infirmity to the ALJ’s rejection of Dr. Suarez’ opiniomas that Dr.
Scott’s was not much better. At least Dr. Suarez had examined plaintiff. MorBov8cott’s
opinion was entirely conclusory; he did not offer, and the ALJ did not inquire, how he reached
his conclusions as to plaintiffRFC, or what he based them on. But with Buarez’

examination occurring some 16 years after the end of the insured period, and tbeahea

12



absence of records for that period, both physicians had to engage in an unusual degree of
speculation. The ALJ’s decision is sustainable based on substantial evideowgarative

terms — and therefore should be affirmedhrs respect because there was so little evidence at
all. The poor quality of the evidence is chargeable to plaintiffnaoc¢ssarilyoecause he waited
so long to pursue his claim, buiore importantlypecause he had the burden of prad®ée

Mimms v. Heckler 750 F.2d 180, 185 (2d Cir. 1984).

lll. Plaintiff's ability to do sedentary work — with limitations

Plaintiff attacks the ALJ’s finding that there were sufficient jobs in the nati@oaloeny
that plaintiff could have done during the insured period on the ground that the testifying
vocational expert gerrymandered the requirements for those jobs to fitffxaatilities.
Specifically, plaintiff asserts that tl¥OT requires the ability to stand or walk for two hours for
“sedentaryjobs, whereas Ms. Simortestified that plaintiff could do certain clerical, sedentary
jobs even though, as Dr. Scott testified, the ALJ found, and Ms. Siassaenedhe can only
stand or walk for one hour, not two hours. Plaintiff contends that under the Policy latiopret
for SSR 0&4p, the ALJ had an obligation to elicit an adequate basis from Ms. Sesdnevhy

her view was inconsistent with the DOT before acceptingdstimony.

It is true that the SSR 04 requires a reconciliain of differences between a vocational

expert’s testimony and the DOT. Specifically, SSRAPN2000 WL 1898704, *2 (2000tates:

Occupational evidence provided by a [vocational expert] generally should be
consistent with the occupational information supplied by the DOT. When there is
an apparent unresolved conflict between [vocational expert] evidence and the
DOT, the adjudicator must elicit a reasonable explanation for the cdrefimte

relying on the [vocational expert’s] evidence to support a determination about
whether the claimant is disabledt the hearings level, as part of the adjudicator's
duty to fully develop the record, the adjudicator will inquire, on the record, as to
whether or not there is such a consistency.

13



Neither the DOT nor th¥E or VS evidence automatically “trumps” when there

is a conflict. The adjudicator must resolve the conflict by determining if the
explanation given by the VE or VS is reasonable and provides a basis for relying
on the VE or VS testimony rather than on the DOT information.

The DOT defines “Sedentary Work,” in part, as followSetientary work involves sitting
most of the time, but may involve walking or standing for brief periods of tirabs are
sedentary if walking and standing are required only aacally and all other sedentary criteria
are met.” U.S. Dep't of Labor, Dictionary of Occupational Titlesh(4d. 1991).“Occasional”
is defined as an “activity or condition [that] exists up to 1/3 of the tingk.” The Social
Security Administratiorhas adopted both of these definitions, eefthedsomewhat the
definition of “occasional.” As to the definition of “sedentary work,” 20 C.F.R. § 404.1567 states
that it has “the same meaning as [it has] in the Dictionary of Occupational.Titl€s As to the
definition of “occasional,” SSR 880 states: Since being orone's feet is required
‘occasionally’at the sedentary level of exertion, periods of standing or walking should ¢eneral
total no more than about 2 hours of an 8-hour workday, and sitting should generally total

approximately 6 hours of an 8-hour workday.”

As a technical matter, plaintiffpoint is valid. When Ms. Simone opined, for example,
in response to the ALJ’s hypothetical that included a one-hour limit on standing or \w#iking
plaintiff could work as an order clerk, and that there were “19,580 jobs in the national economy
767 in the State of New York; and 569 in the region,” she was talking about jobs which,
according to the DOT, might require as much as two hours standing during the day — something
plaintiff could not do.The effect on her assessment was the same as if she had detreased
definition of “occasional” from 1/3 of the workday to 1/8 of the workday. And the ALJ did not

ask hetthe basis for doing that.

14



The Commissioner’s response to this argument is not persu&hedirst asserts that
the ALJ solved this problem by phrasing his question in terms of “sedentarymeark
framework of sedentary work specifically” including plaintiff’'s onehour cap.But because of the
way Ms. Simone answered that inquirgtrictly with sedentary jobs listed by the DOT as
requiring as much as two hourshe Commissioner’s argumetibes not explain howls.
Simone gobfrom Point A— jobs requiring as much as two hours of walking or standing — to Point

B — jobs requiring only one hour of standing or walking.

The Commissionamnext suggestswithout using the ternthat plaintiff waived this
argument by not raising it before the ALJ, which would have given the ALJ an oppottunity
close the gap in Ms. Simone’s testimony, or crsamining Ms. Simone himseliThe
Commissionenotes that plaintiff was represented by counsel, and that counsel did in faet cros
examine Ms. Simone, but not on this point. However, | am reluctant to find a waiver in the non-
adversarial context of a disability benefits hearing. And the authority gn@dmmissioner

cites,Brault v. Social Security Administration, Commissigré3 F.2d 443 (2d Cir. 2012), did

not involve the mandatory duty of inquiry imposed by SSR 00-4p to reconcile contradictions
between the DOT and a vocational expert’s testimony because, in fact, théségpgniony in
Brault had more basis than simply the DOBrault, instead, discussed whether an ALJ has a

general duty of inquiry of a vocational expert to uncover infirmities in the exginion.

Finally, the Commissiwer contends that, like the experBrault, Ms. Simone testified
that she hagersonaknowledge of the particular occupations about which she thought plaintiff
could perform, which was adequate to reconcile the discrepancy with the DOT. Tistatege
her testimony. On cross-examination, she was asked if employers of the lbe@atupations

she identified would let employees put their feet up on a stool. She said she had personal

15



experience with that issue to know that they would, and brieflyaeygd why That suggests

that, if Ms. Simone had been asked the question, she would have been able to describe her
experience sufficieht to opine that some or all of the positsoshe namednly require one hour

of standing or walking, not two, despite the DOT. But she was not asked the question, and the
ALJ’s failure to make the record did not comply with the mandatbe-ddjudicator must elicit

a reasonable explanation for the confliettontained in SSR 00-4p.

It does seem awfully inefficient temand the case on this basis. For one thing, we are
hardly dealing withprecise numbers. When Dr. Scott opined that plaintiff could only stand or
walk one hour a day, it was not ahi@was saying that plaintiff has a battery that runsadut
precisely 60 minutes every day at which point plaintiff has to stop walking or stamadirsit a
down. Some days it may be 45 minutes; others it may 90 minutes; indeed, it may 90 minutes

every day. That would be quite close to the “about two hourséoguiited by SSR 880.

Moreover the tolerable standing/walking times in the DOT and38R rulingsare
themselves approximations. The DOT says “occasionally” means 1/3 of the workiizty fov
an eight hour workday, is 2.67 hours. SSR 83-10 redhe¢$o”generally” totaling &bout 2
hours,” which is actually itself inconsistent with tB®T, as it reduces the 1/3 of the workday in
the DOTdefinitionto 1/4. Ms. Simone’s testimony, based on the hypothetical, reduced it further
to 1/8 of the workday, but to a layperson, a “sedentary” job that requires standingiogviab
hours out of eight hours might not seem all that sedentary, and Ms. Simone’s testiayobg a

better approximation of the average amount of standing for the DOT positidresramat world

Add to this, as suggested above, that Ms. Simone has personal knowledge of the positions
about which she was testifying, and it is hard to avoid the conclusion that she wofylebtesti

remand thathere are a sigficant number of the jobs classified as “sedentary” in the DOT which

16



in fact require only one hour of standing/walking, and that she couldrietah acceptable basis

for reaching that conclusion.

Nevertheless, | am compelled to remand the case for further testimong frocational
expert. SSR 00-4p is written in mandatory language, and the majority of deansthissCircuit

apply it according to the way it is writteigee e.qg, Patti v. Colvin No. 13¢€v-1123, 2015 WL

114046, *5-6 (W.D.N.Y. Jan. 7, 2015), citing Diaz v. Astrue, Nocu-B17, 2012 WL

3854958, at *6 (D. Conn. Sept.5, 2012) (“SSR 00-4p requires the ALJ to afford no room for
conjecture where there is an apparent conflict between thet®&imony and the DOT and a
resolution by this Court would be unduly conjectural in the absence of clarificairartte

ALJ"); Molina v. Colvin, No. 13ev-6532, 2014 WL 4955368, *9 (W.D.N.Y. Oct. 2, 2014);

Gallegos v. Colvin, No. 18v-393, 2014 WL 4635418, *3-5 (D. Conn. Sept. 11, 2014);

Pettaway v. Colvin, No. 12v-2914, 2014 WL 2526617, *12-13 (E.D.N.Y. June 4, 20Kd#)g

v. Commissioner of Social Security, No. #2277, 2013 WL 3967928, *4-7 (D. Vt. July 31,

2013); but see Wellington v. Astrue, No. 23523 (S.D.N.Y. May 9, 2013jdjlure to explain

absence of sit/stand option in DOT as comparadgs opinionwas harmlessreor).

If I were toaffirm this case, it would have to be because of my own sense that the
missing testimony from the vocational exp&duld definitely be supplied on remand and
therefore the error was harmledgnay think the missing testimony is likely, but tiehotan
adequate basis to affiron a factual issue on which tB®@mmissionerunlike the other issues,

has the burden of prooSeeGreenYounger v. Barnhart, 335 F.3d 99, 106 (2d Cir. 2008).

may seem to me as a matter of common sense that a significant number of theaupati

identified at the last hearing require only one hour of standing/walking, but thid gpees me
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no ability to make a factual detemmattion of that and, more fundamentally, it is not my

determination to make.
CONCLUSION

The Clerk idirected to enter judgment remanding the ¢asa further hearing before
the ALJ solely to expand the record to comply with SSR 00-4p, if it can be reconciled, and for

the ALJ to make findings based on that hearing.

SO ORDERED.

Digitally signed by Brian M. Cogan

U.S.D.J.

Dated: Brooklyn, New York
January 31, 2015
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