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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
WILIAN ENCAL ADA, Individually and on
behalf of all others similarly situated,
: MEMORANDUM
Plaintiff, : DECISION AND ORDER
-against : 14 Civ. 3113BMC)

BAYBRIDGE ENTERPRISES.TD.,

Defendant.
___________________________________________________________ X

COGAN, District Judge.

Having settled his Fair Labor Standards Act claim for $900 compensatory and $900
liquidated damagegp]aintiff seeks an attorneys’ fee award of $12,000 plus $460. cdsts
attorney computes the fee at $600 per hour for 20 hours. Defendant objects on thetgedunds
(1) $600 is too high a ratespeciallyfor such a simple case; (@hintiff's counsel unreasonably
obstructed settlement discussions both of the claim and the attorneys’ fee, auset bisime

to be increased; (Ihetime spent for ceain activities is unreasonable.

Courts within the Second Circuit generally employ the “presumptivelpnadre fee”

method when analyzing attorneys' fees moti@egArbor Hill Concerned Citizens

Neighborhood Ass'n v. County of Albany & Albany County Bd. of Elections, 522 F.3d 182, 190

(2d Cir.2008). Under this method, courts multiply the “amount of time reasonably spent by
counsel” by a reasonable hourly rate to derive a presumptively reasonablefeeei@bbver v.
Potter No. 05—-7039, 2008 WL 4093043, at *5 (S.D.N.Y. Aug. 29, 2008). A court must then
determine whether this presumptively reasonable fee is subject to an upwardoaddw

departure.ld. at *6.
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| approach the issue here waértainassumptiondgrirst, the reasonable rate should
reflect the rates awarded in FLSA casethis district not cases involving other fesifting
statutes.My experience is that the bar for different types of casalsnestentirely distinct, and
while thereis some overlap between the skillsets required under varioshifiieg statuteshe
market conditions — the number of lawyers willing and able to undertake specific kiratesf c

— between statutes can be very differédéeFawzy v. Gendy, No. 12 cv 5580, 2013 WL

5537128 (E.D.N.Y. Oct. 6, 2013).

Secondandconsistent with this, cases permitting particular rates in the settlement
context are not very useful in determining the reasonable rate in cases likbalest is
contested. When the plaintiff, his lawyer, and the defendant are all happyseitieraent that
includes attorneydees, thedegreeof judicial scrutiny naturally declinesd;the Court conducts a

fairness hearing (which, unlike most courts, | do not reqs@eRicerni v. Bilingual Seit &

Preschool Ing 925 F.Supp. 2d 368 (E.D.N.Y. 2013)), the Court’s primary function is to make
sure that some of the plaintiff's recovdrgs not been unreasonably diverted to pay his attorney a
greater fee than that to which he is entitled. In the instant motion, for exampi&ffigdai

attorney notes that | and other judges have previously allowed him an hourly rate of $600 in the

settlement contextBut | have also rejected that rate in the context of a litigated fee application.

Third, althoughthe amount of the plaintiff's recoverynm®t a quantitative benchmark for
determining the reasonableness of an attorney’s fee applidasoplaintifis’ lawyers be

disincentivized from pursuing small wage claims, it is important to recognizéhéhatimber of



FLSA cases filed in thidistrict has been increasing dramatically over the past several'years
Indeed, here is no other category of civil case filings thas$ increased at a rate anywhere near
that for cases brought under the FLSA. This compels the conclusion that thereeisaneit
shortage of lawyersWing and able to bring these casesr a shortage of target employers,
primarily small businesses, agaimgtich they may be brought. Courts should recognize that
this robust “buyers’ market” for plaintiffs looking for FLSA lawgevill have a depressive

effect on the reasonable hourly rate.

Converselypecause of this and because of the limited movement of rates across the legal
profession since 2008,rings hollow to suggest, as plaintiff's attorney does in this case and as is
often suggesteih fee applicationsthat rates awarded in cases since 2007 should natueally b
increased over timé@laintiff's attorney has submitted two newspaper articles from 2012 which
note that hourly rates continued to rise during the receé&sid@ast up to that point), but it is
equally well known that with the rise in rates caimar unprecedentediscounting and bill-

cutting which makes those increadaggelyillusory. SeelJ. Smith;0On Sale: the $1156er

! The following table lists the FLSA cases by calendar year filed in thisottis

Year Count
2008 249
2009 306
2010 414
2011 521
2012 580
2013 718
2014 429
*to date

2 Plaintiff's attorney claims that his rate should be higher than other attobeeausete uses a riskier form of
contingencythan most lawyers who use contingency fee agreements, and hence, adt@iseren more justified.
Based on anecdotal evidence, most contingency lawyers require one af theréollowing 1) a consultation fee;

2) a nonrefundable retainer fee; and 3) case cadtsancé. | cannot accept this anecdotal evidence. It is contrary
to my experience in these cases, in which plaintiffsreagly afford these kingof up-front costs.



Hour Lawyer,”Wall Street JournalApril 9, 2013 (“think of hourly fees ‘as the equivalent of a

sticker on the car at a dealership...™).

Fourth, tle reasonable hourly rate should reflect the complexity of the particular case.
There are some, relativelgw, FLSA cases that raise complex isdilesexemptions, coverage,
collective action notification, classificatioor statutory interpretatianSeee.g.Morangelli v.
Chemed Corp., 922 F. Supp. 2d 278 (E.D.N.Y. 208)me of these raise equally complex
issues of state labor law coveragel distinct remedies, and class certification of those claims.
However, the majority of casdske this cas, could hardly be simpler — an employee contends
that he worked more hours than he was paid, entitling him to either unpaid minimum wages or
overtime or both, and the employer lacks records to conclusively refute the Thaitrkind of
case reflects aaim that is usuallge minimis andcan quickly be negotiated to a settlement by

any able lawyeunless the employer isiwreasonable.

Finally, many defendant employers, like the one here, argue that plairaiff'sr time
expended should be reduced because the plaintiff unreasonably refused to setdéexively
churning the case to enhance his legal fee. The argument iset®tant but often has limited
persuasive value. For one thing, it is difficult for a court tell which sidéhém is at fault for
not settling earlieras neither admits to unreasonableness. Ko@amentally, there is a
commercial reality in casdi&e this seeking a minimal recoverithe employer oftehas the
incentive to just make a Rule 68 offer for the full amount claimed, or to default dityljadren
if the case has meritorious defensa@#is isbecause the amount of the claihere, $1800 is
going to be greatly exceeded by the employer’s own defense eostsif the employer prevails,

and thus it is more economical to simply consent to the entry of judgment for th@dulhea

% Reported at http://online.wsj.com/news/articles/SB100014282383820304578412692262899554



And if an employer does that, and a plaintiff still continues to resist, it is hard tonanag
allowing much for attorneys’ fees after the empldyasthrown in the towel. Of course, |
recognize that this approach encourages the bringing of marginal clainesi¢dgltRule 1Bives
some protectiomgainst frivlous claims), but that is a problem for Congrestefandant
employer still must be expected to pursue its best economic interest, and itthabif/g

chooses to resist, both its own defense costsheayaintiff’'s attorney’s fee for which it may be
held responsiblera going toincrease, and will likely exceed the amount of the plaintiff's claim

exponentially, as is the case hére.

Based on these factors, the conclusions | reach on the instant application dosvas fol
First, | cannot allow recovery of anything near the rate of $600 per hoynlaigtff's attorney
is seeking, nor even the alternative request of $500 per hour which, recognizingkibléhoob
of my awarding $600, plaintiff's attorney proposes. | recently had occasionvayaitorneys’
fees decigins inthis district'scontested FLSA fee applicationskawzy and found that the
highestlitigatedreasonable rate in a simple FLSA case is $33tat also involved an
experienced plaintiff's FLSA attorneyindeed Fawzyinvolved a set of skills notaeded in the

instant case, as the case went to trial and judgment.

In contrastthe problem | have witplaintiff's claimed raten the instant case is thiais
very substantial FLSA experience was not only not necessary, but to some exteveénnsed
For examplethe single largest block of time that plaintiff's attorney spent was six hodrs a
thirty-four minutes reviewing defendamfive-pageanswerto the complaint.This was

principally because he researched the 17 affirmative defenses “with an eyestovaétrdg a

* This last consideration, however, does not apply to the time expengdezbtre the contested fee application of
the plaintiff's attorney. Because the amount of the claimed fee is not bguhd plaintiff's recovery, aefendant
has every incentive to insist on reasonableness in the preparation of thelifegiapp



motion to dismissbefore concluding that few if any were applicab¥et an attorney with

plaintiff's experiencemight have recognizethat the answer is frequentlye most useless
document in a litigation file,rad in FLSA cases particularly, the defendant often pulls boilerplate
languageout ofaformbook so that every affirmative defense is includatter all, plaintiff was

an hourly-rate construction worker. He didn’t need his experienced lawyer to hesbather

he was “exemptunder the FLSA. And there is no reason to consider moving to dismiss
defenses that plaintiff’'s attorney should know will be shown to have no merit afterefigcov
Accordingly,| cannot accept plaintiff’'s argument that “this view tends to miss the critical point
that the case may quickly settle for full valugd appear to be easy precisely because of the skill,

experience and reputation of the plaintiff's courisékee no evidence of that in this case.

| thereforecannot see this case as commanding more th8BGp#r hour ratewhich is
at or near the highest litigated rate for any case in this district (not incledegyagreed to in
settlements, for the reason previously stated). | hasten to add that in a psepéncaild have
no hesitation in awardintis plaintiff's attorney $400 an hour or morébelieve heprobably
has the knowledge and experience to warrant a higher rate when he is called upolmatio use t
knowledge and experience. But this case could hase dhene by any competent lawyer with
minimal FLSAexperience. Such a lawyer would receive substantially less, in my view, than
$350 an hour, and that rate is deemeabonabléor this plaintiff's lawyer principally because of

his experience in these case

| haveno difficulty overruling defendant’s objection to the 20 hours for which plaintiff's
attorney is seeking recovery. | will note plaintiff's attorisgyeculiarwillingness todiscount his
time — plaintiff's attorney actually put in 37.10 hours, but his application notes he is only seeking

20 hours’ compensation. He does not say why he is discounting his time, and although 37.10



may have been too high (principally for the time spent reviewing the answertegisabove), |
might haveallowedmore than 20 hours if requested. The reasonableness of the 20 hours is
confirmed by defendant’s objection, which only challenges 14 hours and 25 minutes of the 37.10

hours, still leaving plaintiff with a recovery in excess of 20 hours.

Plaintiff's motion[13] is therefore granted tthe extent that he is awarded attorndgs’s
of $7000 plus $460 in costs fot@tal of $7460. The Clerk is directed to enter an Amended

Judgmentonsistent with this decision

SO ORDERED. Digitally signed by Brian M. Cogan

U.S.D.J.
Dated: Brooklyn, NewY ork
September 2, 2014



