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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DOUGLAYR LEIER, on behalf of herself and
all others similarly situated,

Plaintiffs, MEMORANDUM & ORDER
14-CV-3121 (PKC) (VVP)

- against -
LINCOLN LIMOUSINE BROKERAGE INC.,
d/b/a LINCOLN LIMOUSINE, INC.,
LINCOLN LIMOUSINE LUXURY INC.,
LYNBROOK CAR AND LIMO INC., and
MOHAMED M. ALMOGAZI, in his individual
and professional capacities,

Defendants.

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiff Douglayr Leier filed this actiorpursuant to the Fair Labor Standards Act
(“FLSA”) and the New York Labor Law (“NYLL"),on behalf of herself and similarly situated
employees and former employees of Defendamtsdln Limousine Brokeraglinc., d/b/a Lincoln
Limousine, Inc., Lincoln Limousine Luxury IncLynbrook Car and Limo Inc. (collectively,
“Lincoln Limousine”), and Defendant Mohamed MImogazi (together with Lincoln Limousine,
“Defendants”). Plaintiff alleges that Defendardre liable to Plaintiff and similarly situated
persons for violations of the minimum wagelavertime provisions of the FLSA and NYLL, as
well as additional violations of the NYLL armdew York common law. Before the Court is
Defendants’ motion for partial summygudgment, which seeks disssal of Plaintiff Leier’s claim

for unpaid overtime under the FLSA and the NYLL. For the reasons stated below, Defendants’

motion is denied.
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BACKGROUND

Defendants operate a limousitnansportation business inetitNew York and New Jersey
area using a mixed fleet of tovears, sport utility vehicles, liousines, passenger vans, and buses
that accommodate between four and fifty-ninegesagers, depending on the type of vehicle.
(Defs.’ 56.1 Stmt., Dkt. 89-4, 11 1, 4; Pl.’s 56.1 Stakt. 92, 11 8, 11, 15; Dkt. 91-6.) Plaintiff
Leier worked for Defendants as a limousine @rifrom the beginning of August 2013 until the
end of November 2013. (Defs.” 86Stmt., 1 2.) During that timé&laintiff drovea variety of
Defendants’ vehicles, rangingofn four-passenger town cate eight- or ten-passenger
limousines, and regularly transported clientatd from destinations throughout New York and
New Jersey. (Defs.’ 56.1 Stmfiy 3-6; Pl.’s 56.1 Stmt., 1 3-6, £7 Jhe weight of each of the
vehicles that Plaintiff drovevas under 10,000 pounds. (Dkt. 91-6.)

Plaintiff filed this action on May 19, 2014, allegithat Defendants wel@able to her and
similarly situated Lincoln Limousendrivers for violations of vasus provisions of the FLSA and
NYLL. (Dkt. 1.) On December 4, 2015, the Cogranted Plaintiff'smotion to conditionally
certify this action as a collaéee action for unpaid overtime under 29 U.S.C. § 216(b). (Dkt. 65.)
One person filed a written consent to opt ithtis action pursuant t8ection 216(b). (Dkt. 72.)

In the instant motion, Defendants seek summaagment dismissing Plaiff's claim for unpaid
overtime under the FLSA and the NYLL, arguing tR&intiff was at all relevant times exempt
from the overtime requirements of the FL®Ad the NYLL pursuant to the so-called “motor

carrier exemption” set fortim 29 U.S.C. § 213(b)(1).

! There is no suggestion that Plaintiffrove any vehicles for Defendants that
accommodated more than ten passengers.

2 Defendants do not move for summanggment as to the opt-in plaintiff.
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LEGAL STANDARD

Summary judgment is appropreawhere the submissions thfe parties, taken together,
“show[] that there is no genuindispute as to any material faghd the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 5&fag Anderson v. Liberty Lobby, 1477 U.S.
242, 251-52 (1986) (summary judgment inquirywdether the evidencpresents a sufficient
disagreement to require submissiona jury or whether it is sone-sided that one party must
prevail as a matter of law”). A dispute of factgenuine” if “the [record] evidence is such that a
reasonable jury could return a verdict for the nonmoving pafynderson477 U.S. at 248.

The initial burden of “establishing the absentany genuine issue of material fact” rests
with the moving party.Zalaski v. City of Bridgeport Police Dep®%13 F.3d 336, 340 (2d Cir.
2010). Once this burden is met, however, the drushifts to the nonmoving party to put forward
some evidence establishing the existence of a guestfact that must besolved at trial Spinelli
v. City of N.Y¥,.579 F.3d 160, 166-67 (2d Cir. 2009ge also Celotex Corp. v. Catret77 U.S.
317, 322-23 (1986). A mere “scintilla of evidence” in support of the nonmoving party is
insufficient; “there must be evidence on whittte jury could reasondbfind for the [non-
movant].” Hayut v. State Univ. of N.Y352 F.3d 733, 743 (2d Cir. 2003) (quotation omitted;
alteration in original). In other words, “[tjh@nmoving party must come forward with specific
facts showing that there &sgenuine issue for trial.Caldarola v. Calabrese?98 F.3d 156, 160
(2d Cir. 2002) (quotation omitted).

In determining whether a genuine issue of fact exists, the court must resolve all
ambiguities and draw all asonable inferems against the moving partyMajor League
Baseball Props., Inos. Salvino, Ing.542 F.3d 290, 30@d Cir. 2008). Tha Court also construes
any disputed facts in the light mdatorable to th@onmoving party.See Adickes v. S.H. Kress

& Co., 398 U.S. 144,37-59 (1970). However, “the meexistence of somalleged factual
3



dispute between the parties will not defeabtrerwise properly sugpted motion for summary
judgment.” Anderson477 U.S. at 247-48.
DISCUSSION

The FLSA requires all covered employerpay overtime wages to employees who work
more than forty hours in a single workweek, assl the employee is subject to one or more
exemptions set forth in the FLSA and related regulati@ilyou v. Dutchess Beer Distrib., Inc.
300 F.3d 217, 221-222 (2d Cir. 2002). The burden to prove an exemption is on the employer, and
the exemptions are “narrowly construed againstdmployers seeking to assert them and their
application limited to those establishments plaarig unmistakably within their terms and spirit.”
Id. at 222 (quotingArnold v. Ben Kanowsky, In@61 U.S. 388, 392 (1960)).

Here, Defendants assert that Plaintiff wasregt from the overtime requirements of the
FLSA by virtue of the motor carrier exemptiotnder the motor carrier exemption, 29 U.S.C.
§ 213(b)(1), the overtime requirenis of the FLSA do not applp “any employee with respect
to whom the Secretary of Transportation hasgraw establish qualifications and maximum hours
of service pursuant to the provisions of [the Md@arrier Act,] section 31502 of Title 49.” Section
31502 of Title 49 states that thecgstary of Transportation “mgyescribe requirements for . . .
gualifications and maximum hours of service eshployees of, and safety of operation and
equipment of, a motor carrier.” 49 U.S.C. § 31502(b)(2).

Plaintiff concedes that she wsgbject to the Secretary of Transportation’s jurisdiction to
prescribe requirements for qualdibons and maximum hours ofrgee. (Pl’s Br. at 8.)
Nonetheless, Plaintiff argues that she does tlowitin the motor carrieexemption because she
is a “covered employee” under a 2008 amendrteetiie Motor Carrier Act, the SAFETEA-LU

Technical Corrections Act of 2008 (“TCH’PL 110-244, June 6, 2008, 122 Stat. 1572. In



relevant part, Section 306 of the TCA provides t&aiction 7 of the Fair Labor Standards Act . .

. [i.e, the overtime requirements of the FLSA] . . . shall apply to a covered employee
notwithstanding [29 U.S.C. § 213(b)(1)].” TGA306(c). The TCA defines a “covered employee”
as follows:

“[Clovered employee” means an individual—
(1) who is employed by a motor carrier or motor private carrier . . . ;
(2) whose work, in whole or in part, is defined—
(A) as that of a driver, driveriselper, loader, or mechanic; and

(B) as affecting the safety of opéca of motor vehicles weighing
10,000 pounds or less in transfadion on public highways in
interstate or foreign commerce, except vehicles—

() designed or used to transport more than 8 passengers
(including the driver) for compensation;

(i) designed or used to transport more than 15 passengers
(including the driver) andnot used to transport
passengers for compensation; or

(i) used in transporting material found by the Secretary of
Transportation to be hazhus under section 5103 of
title 49, United States Codand transported in a quantity
requiring placarding under regulations prescribed by the
Secretary under section 5103 tdfe 49, United States
Code; and

(3) who performs duties on motor velaslweighing 10,000 pounds or less.
TCA § 306(c).

Although the Second Circuit ha®t interpreted Section 306 tife TCA, the Court finds
the statutory text plain and um@iguous: an employer cannot apfile motor carrier exemption
to employees who are “covered employees” under the T@&cord McMaster v. Eastern
Armored Servs., Inc780 F.3d 167, 169-70 (3d Cir. 2015khilling v. Schmidt Baking CB76
F.3d 596, 599-603 (4th Cir. 201'Rim v. SUK Inc.No. 12 Civ. 1557, 2014 WL 842646, at *2-4

(S.D.N.Y. Mar. 4, 2014).



As applied in this case, the TCA clgartlefeats Defendants’ motion for summary
judgment. Defendants have failed to estabiish motor carrier exemption as a matter of law
because they have failed to show that Plaini#f§ not a covered employee under the TCA. Indeed,
to the contrary, the record imdites that Plaintiff was in faetcovered employee under the TCA,
because (i) she was employed by a motor carriehdriwork, at least in part, was defined as that
of a driver, and (iii) her work, at least in pasas defined as affectingdlsafety or operation of
motor vehicles used to transport fewer thaghepassengers (includirtige driver) and weighing
10,000 pounds or less in transportation on pubtitwways in and between New York and New
Jersey. (Defs.” 56.1 Stmt., 1 1-3, 5-6; Pb&1 Stmt., 1Y 1-3, 5-6, 8, 18.) That Plaintiff
sometimes drove vehicles that could accommodate eight or more passesegelA
8 306(c)(1)(B)(i), does not bring Plaintiff outsithee definition of a “covered employee,” because
the TCA only requires that her work include “in wholeropart’ the operation of smaller vehicles
for her to qualify as a “covered employee3ee McMaster780 F.3d at 169-70 (affirming
summary judgment finding thatghtiff was a covered employee under the TCA, notwithstanding
that plaintiff drove vehicles/ieighing more than 10,000 pounds more than half the tBegjtling,

876 F.3d at 601 (“The text of the TCA plainlyopides that employees working on mixed fleet
vehicles are covered by the TCA exceptiof.Accordingly, the Court denies Defendants’ motion

for summary judgment on Plaintiffdaim for overtime under the FLSA.

3 In seeking summary judgment based onrtiaéor carrier exemption, Defendants rely on
two decisions issued in this district: Fox v. Commonwealth Worldwide Chauffeured
Transportation of N.Y., LLG865 F. Supp. 2d 257 (E.D.N.Y. 2012), &erebryakov v. Lokeko
Inc., No. 12 Civ. 3990, 2016 WL 5061111 (E.D.N.Y. Seifi, 2016). Neither of those cases is
persuasive. Ifrox, the plaintiff sought to ver overtime for a period eimployment that ended
prior to the passage of the TC865 F. Supp. 3d at 264 n.9. Thus, Box decision says nothing
about the applicabil of the TCA in this case. I8erebryakomhe court did not expressly consider
whether the plaintiffs were covered employeegaurthe TCA, presumably because the plaintiffs
in that case drove vans that “accommodatddagt eight passenggr@016 WL 5061111, at *1,
which exceeds the threshold under Section 306(8)@{) of the TCA. Put simply, neithdfox
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Defendants also moved for summary judgmenPlamtiff’'s claim forovertime under the
NYLL. Defendants argue that ¥ York labor law recognizesd incorporates the exemptions
of the FLSA.” (Defs.’ Br. a8.) Thus, the argument goes, §bhuse Leier was exempt from the
overtime provisions of the FLSA, she was alsersgt from the overtime provisions of the New
York labor laws.” [d.) However, as explained abovegt@ourt rejects Defendants’ argument
that Plaintiff was exempt from the overtime provisions of the FLSApra. Accordingly, the
Court also rejects Defendant#erivative argument that Plaifitivas exempt from the overtime
provisions of the NYLL.

CONCLUSION

For the reasons stated above, Defendants’ madigpartial summary judgent is denied.

SOORDERED.

¢ Pamela K. Chen
RAMELA K. CHEN
Lhited States District Judge

Dated: Brooklyn, New York
January 3, 2018

nor Serebryakoaddressed the circumstances hieee,a post-TCA claim wherthe plaintiff drove
vehicles, some of which mettte requirements of Section 306(c)(1)(B)(i) of the TCA.
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