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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________________________ X
SUSAN MOSESpn behalf of herself and all others
similarly situated
: MEMORANDUM
Plaintiff, : & ORDER
: 14-CV-3131 (SMG)
-against :
APPLE HOSPITALITY REIT, INC,
Defendant :
______________________________________________________________________ X

GOLD, STEVEN M., U.S. Magistrate Judge:
INTRODUCTION

Representative plaintiff Susan Moggslaintiff” or “Moses’) brings thisbreach of
contractaction on behalf of participants in defendant Apple Hospitality REIT, Inc.’s
(“defendant”) Dividend Reinvestmentans(“DRIPs”). Second Amended Complaint 1,
Docket Entry 21. Plaintiff contends that defendant overvalued DRIP shares, brabehing
parties’ contract and causing damage to class merbpetrsgargng inflated prices for the shares
they acquired under the DRIP&I. 17 4, 12-13.

The parties eventually reached a settlement agreeandmoved for preliminary
approvalof the settlement and preliminary certification of a settlement.ci2assket Entry 47.
The Court heardral argument on plaintiff's motigriDocket Entries 53-54, andceived revised
submissions addressing questioaised at that argumeridocket Entries 60-62. Thereafter, on
September 19, 2017, this Court granted plaintiff Susan Moses’s motion for preliminary
certification of a settlement claaadpreliminary approval of a class action settleme3ge

Order dated September 19, 2017, Docket Entry 68. The Court’s Order also approved the notice

1 The Second Amended Complaint uses the terms “shares” and fotétshangeably, and thidemorandum and
Orderdoes as wil.
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that the pares proposed thave mailed to class members, as well as a summagice they
proposed for publicationld.

The settlemenagreemenprovides for a $5,500,000 fund from which classmbers’
claims, incentive awardattorneysfees,and costs will be paid. Stipulation of Settlement § 4
Docket Entry 63. The net fund, consisting of the portion of the fund remaining after
disbursement®or incentive awards, attorneys’ fees, and castsmade, will be allocated to the
class membersld. 714, 1(cc}(ee). Of the net fund, 85%ill be distributedio class members
pro ratabased on shares purchased duvih@t the parties refer to #se tender offer period for
eachReal Estate Investment TrusREIT”). Id. Ex. D. The remaining 15% of the net fund will
be distributed in the same manner based on shares purchased outside the tender offét.period.

Thesettlementlassis defined as follows: “Any person in the United States who
participated in the DRIPs for Apple REIT Seven and/or Apple REIT Eight from July 17, @007 t
June 27, 2013 inclusive.ld. 1(e). The class exclude$a) Defendant, any entity in which
Defendant has a controlling interest or which has a controlling interestemdeft; (b)
Defendant's legal representatives, predecessors, successors andassi@msny persons who
affirmatively exclude themselves from the Class pursuant to the procedurgbetes the
Class Notic€ Id. T1(f).

Interim classcounsel engaged a thiphrty settlementadministrator, Kurtzman Carson
Consultants LLC (*KCC”). Declaration of Justin Hughes dated December 29, 204co (b
Hughes Decl.”f[ 1, Docket Entry 72. Afteeceiving lists containing the names and addresses
of class members, KCC maildlte approvedaticeto 24,242 class members andmated about
five hundred notices that were initially returreeslindeliverable.ld. 1 3. KCC further caused

thesummarynoticeapproved by the Court to b&@nsmittedoverPR Newswirgestablished a



toll-free telephone hotlineffering information about the settlement, and created a website with
links to theNotice andother keydocuments relevant to the litigatiofd. 1 57. As of
December 29, 2017, the telephone hotline had received nine calls and the website had been
visited3,067times 1d. 11 6-7.

Four class members timely asked to be excluded from the settlement class. iDeclarat
of Justin Hughes dated January 5, 2018 (“Third Hughes Decl.”) 1 4, Ex. A, Docket Entry 81.
The Court received one objection, which is discussed bel@vjectionof Class Member
Dorothy Wenzel (“Objection”), Docket Entry 69.

The parties now seek an Order (1) finally certifying the class for settierf2)
approving the terms of thevisedsettlement agreemer{8) approving the plan of allocation;
and (4) appointing/loses as class representat@elinterim class counseals class counseEee
Plaintiffs Memorandum of Law in Support of Final Settlement Approval (“FX@broval
Mem.”) at2, Docket Entry 74.

FACTUAL BACKGROUND

Plaintiff filed afirst amended complaint on June 27, 2014, and defendant moved to
dismiss Chief United States District Jud@mra L. Irizarry, to whom this matter was then
assigned, granted defendant’s motion but afforded plaintiff leave to amend. Meomrand
Order dated March 9, 2015 (“First Order”), Docket Entry 19. Plaintiff then filgecand
amended complairftSAC”), and defendant again moved to dismiss. Chief Judge Irizarry
granted defendant’s motion in part, but denied the motionregect to plaintifé claim for
breach of contractMemorandum and OrdelatedSeptember 30, 2016 Second Ordel;

Docket Entry 3G

2The First Order is published at 2015 WL 1014327 (E.D.N.Y. Mar. 9, 2015), aneét¢badsOrder at 2016 WL
8711089 (E.D.N.Y. Sept. 30, 2016).



| assume familiarity withthe facs and procedurdhistoryof the case set forth in therst
Order and Second Order.céordingly, only thosdacts that are particularly germane to the
motion now before the Couare set forth below

Plaintiff held shares in defendant’s Real Estate Investment Trusts, and purchased
additional shares through defendamRIPs Second Order at ZThe terms of th®RIPs
including the meanfor determiningshare pricesyereset forth inpublically filed forms S3. 1d.
In the First OrderJudge Irizarry found that the S-8gnstituted a valid contract between the
parties. First Order at 10 The S-3s set forth the means by which the price of shares sold through
the DRIP would be calculated, as follows:

The price of units purchased under the plan directly from us by dividend
reinvestments will be based on the fair market value of our units as of the
reinvestment date as determined in good faith by our board of directors from time
to time. Our units are not publicly traded; consequently, there is no established
public trading market for our units on which we could readily rely in determining
fair market value.Nevertheless, the board has determined that, for purposes of
this plan, at any given time the most recent price at which an unrelated person has
purchased our units represents the fair market value of our units. Consequently,
unless and until the board decides to use a different method for determining the
fair market value of our units, the per unit price will be determined at all times
based on the most recent price at which an unrelated person has purchased our
units. Notwithstanding the foregoing, the board of directors may determine a
different fair markevalue and price for our units for purposes of this plan if (1) in
the good faith judgment of the board an amountréthas elapsed since our

units have been purchased by unrelated persons such that the price paid by such
persons would not be indicative of fair value of our units or (2) our board
determines that there are other factors relevant tofauamarket value.

SAC 123. The Apple REIT Seven Registration Statement state$|[tlre most recent price
paid by an unrelated person for a unit was $11.00 on June 25, 2007. Accordingly, our board of
directors has determined that the offering price for units purchased hadg#an will initially

be $11.00 per unit.” Second Order at 10.



Chief Judge Irizarrjfoundthese term the S-3 to be ambiguoasd therefore denied
defendant’s motion to dismiss:

The Forms S indicate that the price is “determined attimles based on the

most recenprice at which an unrelated person has purchased our’ iHetg, the

term “our units” is susceptible to more than one reasonable interpretation because

nowhere does this provision or the S-3 define whether “our units” means units

purchased directly from the company, or units purchased from third-parties. For

instance, the fact than individual may own A8 units and sttlem to a thire

party does not make those units any less Defendant’s units, or affect Defendant

ability to refer to those units as “our units.” As such, this ambiguggents an

issue of fact that cannot be obged properly at this stage of the litigation.
Second Order at 11.

Plaintiff’'s sole remaining claim is that defendant is liabledoFachof contractfor
failing to determine therices of DRIP sharesn the manner required by the terms of thgsS
As indicated above, the Apple REIT Seven S-3 disclosed that the most recentigring ga
unrelated person for a unit was $11.00; based on thigdedégmdantonsistently pried shares at
$11 per unit throughout the class period. Mem. in Supp. of Pl.’s Mot. For Final ApprBired!(
Approval Mem.”) at 3, Docket Entry 74. Plaintiff contends that the $11.00 share price was
artificial and did not refledhe most recent price at which a share was purchased by an unrelated
person or dair value determined igood faithby defendant. As a result, plaintiff arguB&I1P
participants received fewer shares than they would have if the $tzat&®en properly priced.
Final ApprovalMem. at3.

As noted above, 85% of the net settlement proceeds are alloc@BBiRshares
purchased during a tender offer period and 15% are allocated to shared purchaseddefore a
after the tender offer period. Final Approval Mem. aife basis for this allocation is that

bidders paidetweer$3.00 and $5.50ershare duringhe tender offeperiod. SAC 29

Plaintiffs Amended Memorandum in Support of Preliminary Approval at 21 (“Pl. AnrmR)e



Docket Entry 61Declaration of William Jeffers (“Jeffers Decl.”)1P, Docket Entry 80.
Plaintiff contendghatthese sales provide matempelling evidence that the $11.00 share price
was higher than fair market valdering the tender offer period than is available for the times
before and after the tender offers were madere specifically, proving damages for the periods
before and after the tender offers would reqairelence oprices paid for shares in a limited
secondary markedr proof that defendant acted in bad faitl. Am. Mem. at 21.

Despiteevidence of substaally lower unit prices paid through the tender offergen
thesettlemenamount allocated to the tender offer penieflects only a small percentagethe
damages that would be available if pribesthe DRIP shares mirrored or approachedeneler
offer prices Plaintiff has submitted a declaration of an expert in business valuation who
estimated the potential recoverable damages in that action as rangirg2dmmillion to $40.6
million, orapproximatelyfour to eight times the total amount of the parties’ settlemasiters
Decl. | 4.

Plaintiff explains theteepdiscount she asks the Court to approystressing the
litigation risk the class would face if it proceeded with litigation. Plaipbihts out for
examplethat ezenduring the tender offer period, there may have been otlvespaid by
unrelated persons closer to or even equal to $11.00 per share. Such purchases would have the
effect of resetting the share price for the DRIPs purdoahie“most recent price” clause of the
S-3s. Moreoveras reflectedn the excerpt oftte Second Order quoted above, Chief Judge
Irizarry determinedhat itwasunclear whether shares acquired from existing shareholders and
notdirectly from the company itsefvenbear upon the pricing formula set forth in the S-3s.
Indeed, revised language in the S-3s applicable to the period after the tendexxpifessly

provides that pricefor DRIP shares will be determined by the most recent price at which an



unrelated person purchased shares from defendant. Pl. Am. Mem. at 21. Thus, plaintiffs
contend, damages would geite uncertain even if liability were established.
DISCUSSION
l. Class Action Certification

“Before certification is proper for any purpossettiement, litigation, or otherwisea
court must ensure that the requirements of Rule 23(a) and (b) have beeDergtey v.
Deutsche Bank AGI43 F.3d 253, 270 (2d Cir. 20068ke alsaNalMart Stores, Inc. v. Dukes
564 U.S. 338, 350-51 (2011) (quotiBgn. Tel. Co. of Sw. v. Falco#57 U.S. 147, 161 (1982)
(“[Clertification is proper only if ‘the trial court is satisfied . that the prerequisites of Rule
23(a) have beesatisfied.”). Moreover, these requirements “should not be watered down by
virtue of the fact that the settlement is fair or equitab2ehney 443 F.3d at 270.

A. Rule 23(a) Requirements

Rule 23(a) sets out four prerequisites for certifying a class action. Aayiben
maintained as a classtion only if:

(1) the class is so numerous that joinder of all members is impracticable; (2) there

are questions of law or fact common to thess; (3) the claims or defenses of the

representative parties are typical of the claims or defenses of the class; ttwed (4)

representative parties will fairly and adequately protect the interests obts.
Fed. R. Civ. P. 23(a)

Numerosity is pragmed met when a putative class contains at least forty members.
SeeConsol. Rail Corp. v. Town of Hyde Pa&/ F.3d 473, 483 (2d Cir. 1998Jarin v. Apple-
Metro, Inc, 2017 WL 4950009, at *40 (E.D.N.Y. Oct. 4, 201The class here far exceeds this
threshold. Not only does plaintiff report that the class “is larger than 10,000 membeis,” but

addition,the settlement administrator distribdteotices to 24,242 potential class members.

Final Approval Men. at 21; Second Hughes Decl. 1 3



Rule 23(a)(2) requires thateftlaims asserted on behalf of class members share a
common question, such tHatetermination of its truth or falsity will resolve an issue that is
central to the validity of eaabne of the claims in one strokeDukes 564 U.Sat350. A single
common question will dold. at 359. As described above, the censslies to be determined in
this case are whanethod for pricing DRIP shares the S-3s require and whether defendant
followed that methd properly. The interpretation of the pricing provision in the S-3s applies
with equal force to the shares of all class members. Because the same contradieiwst
defendant and each class membetesolution othe contract’'s meaninas to one unit holder
would resolve the meaning of the contractaaall. Similarly, the same method of calculating
the price dictated by the terms of th&Swould apply to all smaholders, particularly because
the investment at issue was typically held over a substantial period of Enan@scriptof July 7,
2017Preliminary Approval Motion HearingfPrelim. Approval Tr.”) 6:21-7:23, Docket Entry
54. Thus, most class members are likely to have had dividends reinvested to purctiasaladdi
shares at various times during the class period. Arguercircumstances that might drive the
determination of the DRIP share price at a particular moment intonéd thus apply to most
class members, gardless of when they acquired their shavscordingly, Rule 23(a)(2)’s
requiremenbf commonalityis met in this case.

A representative party’s claims are typical of the class where her claims avisettif
same course of events and each class member makes similar legal argumentsie prove t
defendant’s liability.”Marin, 2017 WL 4950009, at *45 (quoting re Flag Telecom Holdings,
Ltd. Seclitig. (Flag Telecon 574 F.3d 29, 35 (2d Cir. 2009BecauseMoses’s contrastwith
defendant-the S3s—are the same contraan which every other class member’s claim would

be premisedher claim is typical of the claims of the class.



Finally, under Rule 23(&3), a representative party must adequatelygatahe interest of
the class. A representative plaintiff is an adequate class representative whanhglgjntiff's
interests ee not antagonistic to the other class members, and (2) that plaintiff isareeckby
gualified, experienced attorneySeeFlag Telecom574 F.3d at 39ylelito v. American Eagle
Outfitters, Inc, 2017 WL 3995619, at *8 (S.D.N.Y. Sept. 11, 200Because the representative
plaintiff's claim and anticipated recovery are the same as the other classmménthes action,
her interest in its outcome is not antagonistic to theirs. Moreover, proposed clasd baves
submitted declarations which indicatathhey are experienced in class action litigation, and in
federal securities litigation in particulaBeeDeclaration of Jeffrey Sald$Salas Decl.”) Ex. A,
Docket Entry 76Declaration of James Ecclest@ccleston Decl.”) Ex. A, Docket Entry 7,7
Declaration of Christophd&traydated December 29, 2017 (“Second Gray DedEX) 1, Docket
Entry 78.

For the foregoing reasons the Court concludes that the certification requisesh&ule
23(a) are met in this case.

B. Rule 23(b) Requirements

In additionto the requirements set out in Rule 23gaglass must be appropriate under
one of the provisions of Rule 23(b). In this case, plaintiff contdratghe proposed class meets
the requirements of Rule 23(b)(3), which provides for certification if

the court finds that the questions of law or fact common to class members

predominate over any questions affecting only individual members, and that a

class action is superior to other available methods for fairly and efficientl

adjudicating the controvey. The matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or

defense of separate actions; {B¢ extent and nature of any litigation concerning

the controversy already begun by oriagaclass members; (@)e desirability or

undesirability of concentrating the litigation of the claims in the particulanipr
and (D)the likely difficulties in managing a class action.



Fed. R. Civ. P. 2B)(3).

The predominancguestion raised by Rule 23(b)(3) asks “whether the common,
aggregatiorenabling, issues in the case arere prevalent or importarihan the non-common,
aggregation-defeating, individual issuesi’re Petrobras Sec862 F.3d 250, 270 (2d Cir. 2017)
(quotingTyson Foods, Inc. v. Bouaphakd@6 S. Ct. 1036, 1045 (201&®mphasis in original)
This testis met where “resolution of some of the legal or factual questions thatyoeetifii class
member’s case as a genuine controversy can be achieved through genexadizeshgrif these
particular issues are more substantial than the issues subject only to indied patiof.”

Mazzei v. Money Stor829 F.3d 260, 272 (2d Cir. 2016). Moreover, a class action is superior to
other methods of adjudicating a controversy whetdbstituting a single class action for

numerous trials . . . will achieve significant economies of time, effort anchegpand promote
uniformity of decision.” Melito, 2017 WL 3995619, at *9 (quotirig re U.S. Foodservice Inc.
Pricing Litig., 729 F.3d 108, 130 (2d Cir. 2013)).

As noted above, Judge Irizarry has already decided that the S-3s constituteda contr
between defendamind each class member. The remaining claim in this action is for breach of
that contract, and proof of that breach as to any one plaintiff would demonstrate dsd¢aall
class membersAny differencesamongclass members would likely be limitedmages, which
presumably would be calculated based upon how manyajpétgticularclass membeacquired
through the DRIP and when the acquisitions took pldtese differences are far less prevalent
or important than the issues class members have in common. Moreover, indivickialdukal
be far less efficienthan a class action, amaight well lead tdnconsistent results. Accordingly,

guestions common tdass membengredominate over any individual questions, and a Rule 23

10



class action is superior in this casether forms of adjudicatioriThe requirements of Rule
23(b) are thus satisfied as well.
Il. Fairness and Adequacy of the Settlement

A court may approve a class action settlement only upon a finding thatttemeat is
both procedurally and substantively fair, reasonable, and adequate. Fed. R. Civ. P, 88¢)(
also McReynolds v. Richards-Canta®88 F.3d 790, 804 (2d Cir. 2009jity of Detroit v.
Grinnell Corp, 495 F.2d 448, 463 (2d Cir. 1974Qrogated on other grounds by Goldberger v.
Integrated Res., Inc209 F.3d 43 (2d Cir. 2000)) (outlining factors for courts to consider in
determining the substantive fairness of proposed settlements).

A. Procedural Fairness

There is “a presumption of fairness, reasonableness, and adequacy as ttethergett
where a class settlement [is] reached in aflerigth negotiations between experienced, capable
counsel after meaningful discoveryMcReynolds588 F.3d at 803 (internal quotation marks
omitted). Moreover, there is a “strong judicial policy” and public policy in favotasisc
settlements WalMart Stores, Inc. v. Visa U.S.A., In896 F.3d 96, 116-17 (2d Cir. 2005).
Thus, while ftJhe Court must eschew any rubber stamp approval in favor of an independent
evaluation, yet, at the same time, it must stop short of the detailed and thoroughgatweesti
that it would undertake if it were actually trying the cas@rinnell, 495 F.2d at 462.

The parties in this case engaged in some discokaiyed to aproduction of documents
by defendant and David Lerner Associates, the sole managing dealerdéfetivgs in
guestion.Pl. Am. Mem. at 1Declaration of Christopher Grg¥First Gray Decl.”) 1 15Docket
Entry 73 Final Approval Mem. at 4. Further, thetdement in this case was negotiated by

experienced counsel with substantial backgroursinmlar litigation. SeeSalas Decl., Ex. A;

11



Eccleston Decl., Ex. A; Secotigtay Del., Ex. 1. The settlement was reached after parties
engaged in an entire day of mediation before the Honorable Theodore H. Katx] Reited
States Magistrate Judg€inal Approval Mem. at 4. Under these circumstances, | conttadle
the settlement is entitled gopresumption of fairness.

B. Substantive Fairness

A court determines whether a proposed settlement is substantively faindigering the
following Grinnell factors:

(1) the complexity, expense and likely duratmfrthe litigation; (2) the reaction

of the class to the settlement; (3) the stage of the proceedings and the dmount o

discovery completed; (4) the risks of establishing liability; (5) the risks of

establishing damages; (6) the risks of maintaining tres @ation through the

trial; (7) the ability of the defendants to withstand a greater judgment; (8) the

range of reasonableness of the settlement fund in light of the best possible

recovery; (9) the range of reasonableness of the settlement fund toldepossi

recovery in light of all the attendant risks of litigation.
McReynolds588 F.3d at 804 (citinGrinnell, 495 F.2d at 463 (internal citations omittedge
also WalMart Stores 396 F.3d at 118-19 (combining the fourth, fifth and sixth factors and
combining the eighth and ninth factorsix re Elec. Books Antitrust Litig639 F. Appx 724, 727
(2d Cir. 2016) (“[E]valuation of the fairness and adequacy of everyreetikerequires a court to
assess the likely outcome of future legal proceedings, gathelrelative probabilities of various
outcomes if there were no settlement and the parties went to (eahphasis omitted)n re Glob.
Crossing Sec. & ERISA Liti225 F.R.D. 436, 456 (S.D.N.Y. 2004) (“[T]he court should consider
the totality of these factors in light of the particular circumstances.”)

A majority of theGrinnell factors weigh heavily in favaf approvirg the settlement ithis
case The reaction of thelassto the settlemerns particularly significanhere This settlement

concerns 20.8 millioof defendant’'sinredeemed shareSeeDeclaration of Justin Hughes dated

August 21, 2017 (“First Hughes Declfy 45, Docket Entry 62 The Claims administrator sent a

12



total of 24,767 notices to clasembers. Tird Hughes Decl. §.2The notices explained the
settlement and the timing of the fairness heaasgyell as procedures for objecting or excluding
oneself from the settlementhe Court has received just one objecfram the holder of at most,
severhundred sharedd. § 3 Transcript of January 16, 2018 Fairness HeariRgithessIr.”)
4:17-5:14, Docket Entry 84 Only four potential class members chose to exclude themselves
Third Hughes Declf 3-4.

A very low number of objections and exclusions ordinarily evinadass’s tacit
acceptance of a settlemei@een re Elec. Books Antitrust Litig639 F. Appx at727 (approving
of the trid court’s conclusion that “the class implicitly approved thdesaent” where there were
“few exclusions and few objections”). The few exclusions and lone objectibis icase
recommend final approvavenmore strongly thathey might in another casecausehe
settlement concerns complex financial instruments held by sophidtinaestoravho were
largely assisted by advisorSeeFairnessir. 23:1314. In this context, the class’s reaction to the
settlement strongly favofsal approval.

Moreover, nany of the remaining factors also counsel approval of this settlefieat.
case is complex and would be costly to bring to trial. Proving damages in this casésjap
part, on determining whether defendant’s board acted in good faith. In addition, if defendant
produced evidencef third-party sales of REIT shares at padbat approached or equaled
$11.00 per sharglaintiff's damages theory would be substantially or entirely undermined.
Finally, to make use of the tend#fer evidence or other evidence of purchases from third
parties, the class would have to prevail on their reading déthe“our unit$ as used in the
S-3s,and defeat defendant’s argument that the only prices relevant to DRIP skdtesehat

werepaid toacquireunits directly from defendant. As noted above, Chief Judge Iribasy
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already determined that defendant’s reading‘re@sonable interpretation” of the terms of the
S-3s. Second Order at 11.

C. Wenzel's Objection

The sole bjector in this case, Dorothy Wenzel, argues primarily that thersetitsfund
inadequatelyeflects the recovery that would be available if the class were to succeed at tr
More specificallyat the fairness hearing held on January 16, 2018, obmetsented her own
calculation of damages based on different sources for the data used to detgrmmaeket value
of the DRIP shareskairnessir. 15:2216:13. Based on her own expéeranalysisas well as
some of plaintiff's early estimates, objector argues that plaintiftiquatentially provedamages in
excess of $80 millionld. at 16:2317:1. Moreover, objector contends th@aintiff's case is
bolstered by Judge Irizarry’s earlier opinion denydiefendant’s motion to dismisa,guing that
“the judge is basically conceding that they’re goingde gury on|[the contract’s interpretation].”
Fairnesdlr. at 9:45.

As noted above, while a court must conduct an independent evaluatioriadfrtbses of a
proposed class action settlemeétit,must stop short of the detailed and thorough investigation
that it would undertake if it were actually trying the cas@rinnell, 495 F.2d at 462This
Court’s view is thaiWenzel's objectiomnderestimatethe degree ofisk plaintiffs would facef
they proceeded to trial. Indeedbjectorpreviouslybrought her own suit asserting, among other
causes of action, breach of contract based on the s&sat &sue in this suitWenzel vKnight,
2015 WL 3466863, at *4 (E.D. Va. June 1, 2015he judge in that actiodismised Wenzel's
breach of contract clainconcluding that hgsositionwas “not supported by any contractual
language . . . The defendats priced the DRIP units precisely in the manner contemplated by the

Form S3 and, therefore, did not breach the agreerhddt.at *7. Moreover, although objector

14



correctly notes thathief Judge Irizarrydentifieda question of fact with regard to the
interpretation of the Ssat issue, one “reasonable interpretation” noted by Judge Irizatrig
undermineplaintiff's theory of breacland lead to judgment for defendatecond Opinion
at10-11.

In short, theitigation risk here isignificant Two courtshavealready considered breach
of contractclaimsarising out of the Ssat issuan this case. fie firstdismissedhe claim
altogetherandthe secondheldthat theS-3s aresusceptible to an interpretatitratwould be fatal
plaintiff's case Although those rulings do not foreclose the possibility that plaintidigav
succeed in this case, they lend suppopiamtiff's evaluation of the severity of thiégation risk.
In addition, as noted aboviédefendant can produce evidencesafes above the tender offer
price, those salegould reset‘themost recenpriceat which an unrelated person has purchased
... unit$ to a higher ongdowering or eliminating thdamages the classuld claim Fairness
Tr. at 26:8-11. Even assuming objector’s theory of damages to be correct, theligabios
risks outlined above justifgettlement at a price that reflects plaintitissessment of the case

[l Attorneys’ Fees, Service Awards, and Costs

A. Attorneys’ Fees

A Court’s discretion in assessing an application for attorrfegsin this contexis
guided by six non-exclusive factors: “(1) the time and labor expended by coundeé (2) t
magnitude and complexities of the litigation; (3) the risk of the litigation; (4) théyoh
representation; (5) the requested fee in relation to the settieamel (6) public policy
considerations.in re Tremont Sec. Law, State Law & Ins. LjtBP9 F. App’x 8, 16 (2d Cir.
2017) (quotingsoldberger v. Integrated Res., In209 F.3d 43, 50 (2d Cir. 2000)). Moreover,

“both the lodestar and the percentage of the fund methods are available tojuliigjeistin
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calculating attorneys’ fees in common fund cas&adldberger 209 F.3dat50. The trend,
however,s to award a percentageecauseloing so “better aligns the incentives of plaintiffs
counsel with those of the class membeils.’re Payment Card Interchange Fee & Merch. Disc.
Antitrust Litig, 991 F. Supp. 2d 437, 440 (E.D.N.Y. 2014).

Counsel in this case request an award of one third of the settlement fund for attorneys
fees, for a total of $1,833,333.33.amitiff’s Memorandum in Support of Fee Application (“Fees
Mem.”) at 1,Docket Entry 75. A fee award of one third of the settlement fund here is consistent
with awards inothersettlemenfund cases in thi®istrict. See, e.gKaric v. Major Auto.
Companies, In¢2016 WL 1745037, at *8 (E.D.N.Y. Apr. 27, 2016) (collecting cases and noting
that “Courts in this Circuit have often approved rests for attorneysees amounting to 33.3%
of a settlement fund.”Jn re Payment Card Interchange F&91 F. Supp. 2d at 445 (awarding
33% offirst $10 millionrecovered in settlemenKhait v. Whirlpool Corp.2010 WL 2025106,
at *8 (E.D.N.Y. Jan. 20, 2010) (noting that a fee award equal to 320settlement funts
“reasonable andonsistent with the norms of class litigation in this circyinternal quotation
marks and citation omitted)

AlthoughaCourtmayassess the reasonableness of a fee application on a percentage basis,
“the lodestar remains useful as.a ‘cross check’ on the reasonableness of the requested
percentage.Goldberger 209 F.3d ab0. Counsel in this case have submitted billing records
which establishithat thefees they seek to recovegualapproximately 2.13 times their lodestar
calculation. Fees Menat11-12 (reporting a lodestar calculation of $859,768 whfch
$1,833,333 were awarded in fees, would result in a multiplier of 2.13).

In absolute terms lodestar multiplier of 23 approaches the range that has been

considered excessive by courts in thicQi. See, e.gln re Tremont Sec. Law, State Law & Ins.
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Litig., 699 F. App'xat 18 (“A lodestar multiplier of 2.5 would be considered high for a standard
common fund case in this Circuit.)) re Merrill Lynch & Co., Inc. Research Reports Sec. Litig.
2007 WL 313474, at *23 (S.D.N.Y. Feb. 1, 2007) (“[A]Jn award that equates to a multifi€3o
of the lodestar is excessive.ly re Twinlab Corp. Sec. Litigl87 F. Supp. 2d 80, 87 (E.D.N.Y.
2002) (“[P]ostGoldbergercourts which have generally refused multipliers as high as 2.03.”).

At the same time, numerous exceptions demonstrate that slightly highetienshiyaybe
approvecconsistery with Goldberger See, e.gln re Citigroup Inc. Sec. Litig965 F. Supp. 2d
369 401 (S.D.N.Y. 2013) (“[A] 2.8 multiplier... is high but not excessive.l) re Glob.

Crossing Sec. & ERISA Litig25 F.R.D. 436, 468 (S.D.N.Y. 2004) (“[T]he requested 2.16
multiplier falls comfortably within the range of lodestar multipliers anpliea lodestar

multipliers used for crossheck purposes in common fund cases in the Southern District of New
York.”). Higher multipliers are justified where attorneys face a signifigak that their case may
not succeedIn re Tremont Sec. Law, Stdtaw & Ins. Litig, 699 F. Appx at17 (“[Clontingency
risk ... is generally the most important in determining whether to award a lodestgalier.”);
Goldberger 209 F.3d ab4 (“We have historically labeled the risk of success as perhaps the
foremost factor to be considered in determining whether to award an emleahténternal
guotation and citation omitted)

Whether evaluated as a percentafjine settlement fund or in light of the lodestar
multiplier that would result, the fee®ugh by counsel in this casgeexcessive As discussed
above, theesults obtained by couns® behalf of the classa total settlement fund of $5.5
million in the face of damages estimates by plaintiff's expert ranging 21 million to $40.6

million, and by objector’s expert ranging up to $80 million and above-aabest, modest.
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Moreover, the lodestar multiplieratready high—would be even higher if it were
calculated based upon more reasonable hourly rates. Plaimtif§t senioattorneys calculate
their lodestar based upon hourly rates of $500 for Mr. Salas, $600 for Mr. Eccleston, and $585
for Mr. Gray. Sabs Decl. 16; Eccleston Decl. ¥; Second Gray Decl. §. In contrastEastern
District cases awarding attorrieyfees haveoncluded that the “prevailing rates for experienced
attorneys [in this Distrit range from approximately $300-400 per houKoénits v. Karahalis
409 F. App’x 418, 422 (2d Cir. 2011) (citation omittesBe also D’Annunzio v. Ayken, Inc.
2015 WL 5308094, at *4 (E.D.N.Y. Sept. 10, 2015) (“Courts in the Eastern District of New York
award hourly rates ranging from $200 to $450 per hour for partners” and “$100 to $300 per hour
for associates.”)Sass v. MTA Bus Cd F. Supp. 3d 238, 261 (E.D.N.Y. 201R¢cent
opinions issued by courts within the Eastern District of New York have found reasbiaaioly
rates to be approximately $300-$450 for partners, $200-$325 for senior associates, and $100-
$200 for junior associates.”). While some upward variatiomfthe norm might be justified in
light of the complexity of a securities class action litigation like this one, théylmates remain
high.

Taking into account the mosiedegree of success achieved and the high lodestar
multiplier, plaintiff's attorneg are awarded 25%f the settlement fundr $1,375,000. Evert a
the somewhat high hourly rates charged by counsel, this amount results inpéienolftil.6,
more than adequate to reasonably compensate counsel in thesmidaseentivize attorneys to
take on lawsuits like this on€élhe difference between the 33% sought and the 25% awarded shall,

of course, be added to the net settlement fund.
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B. Costs andservice Award

In addition to their fees, counsel seek a service award of $10,000 for representative
plaintiff Susan MosesSimilaramounts have been approvesdraasonableSee, e.gKaric,

2016 WL 1745034at*8 (awarding $20,000 each to named plaintiffs from a $5.5M fund).
According to plaintiff's counsel, Moses “actively and effectively fléfil her obligations as a
representative of the Class, complying with all of the demands and requirenaeets ygbon her
and providing Lead Counsel with valuable assistance.” Fees Mem. at 24. Acgoritieg|
$10,000 service award requested is approved.

Finally, munselseeklitigation expenses totaling $24,844.6% is well established that
counsel who create a common fund like this one are entitled to the reimburseméegatamfrit
costs and expensesKaric, 2016 WL 1745037, at *9 (quotirig re Marsh ERISA Litig265
F.R.D. 128, 150 (S.D.N.Y.201®e¢e alsdn re Vitamin C Antitrust Litig.2012 WL 5289514, at
*11 (E.D.N.Y. Oct. 23, 2012) (reimbursing class counsel for “expert witness costs, meposit
reporters and transcripts, translation and review of Chinese-language dtgwopying, travel,
research, ahcourtfilings”). The expenses for whidbounsel seek reimbursement include,
among othersxpert witness fees, mediation fees, aathputerizedegal researcfees Fees
Mem. at 23.Thecosts described by Counsel are necessary and incidental to their representatio
of the class, and I find them to be reasonable. The amount sought is accordingly awarded
well.

CONCLUSION

For the reasons described ab@iaijntiff's motion s granted. Specifically, the Court

orders that:

a. Final certification is granted to the class described herein for purposettlement;
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b. The Settlement Agreemenmcluding its proposed plan of allocation, is approved;

c. The law firms of Salas Wang LLC, Eccleston Law, LLC, and Law OfficEhristopher
J. Gray, P.C. are appointed Class Counsel,

d. Class counsel are awarded attorndégss equalin@5% of the Settlement fund, or
$1,375,000;

e. Classcounsel’s request for reimbursement of $24,844.66 of litigation expenses is
approved; and

f. Susan Moses is appointed class representative and granted a $10,000 service award.

SO ORDERED.
/sl
STEVEN M. GOLD
United Statedagistrate Judge

Brooklyn, New York
March 27, 2018

U:\#DJM 20172018Moses v. Apple Hospitality REIT, Inc. et al:&43131 (DLI)Final ApprovalFinal Approval Order
FINAL.docx
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