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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
INTEGRITY ELECTRONICS, INC.
Plaintiff, : MEMORANDUM
. DECISION & ORDER
- against :
: 14 Civ. 31971(BMC)
GARDEN STATE DISTRIBUTORS, INCet :
al., :
Defendants :
___________________________________________________________ X

COGAN, District Judge.

Thisfraudulent conveyance case brought by a judgment credjtonst allegedwners
and affiliates of the judgment debtasscurrentlybefore me on defendants’ motion to dismiss
pursuant to Fed. R. Civ. P. 69, 1Z@) and 12(b)(6). For the reasons that follow, defendants’
motion is denied, in part, as to the first two asserted grouPldtiff need only serve
opposition to the third ground.

Defendand first arguethat plaintiff'saction should be dismissed on the groundithat
“contrary to FRCP 69(a)(1)” because it was not brought‘apexial proceedirign state court
or by motion in the underlyingction as provided foby New York CP.L.R. § 5225(b).Special
proceedings are availableder New York law as an abbreviated means to adjtedjmost
judgment issues when tpetitioner believes that tHacts, ormostof them, arenot in dispute.
There is no suggestion in the statute that C.P.L.R. 8§ &22&rsedes the wedktablishedight of
a plaintiffat common law to brigna plenary actiorotavoid a fraudulent conveyance. Judgment
creditors regularly proceed in state court with plenary fraudulent conveyetrmesaand no
state or federatourtin New Yorkhas ever dismissed one on the ground that it should and could

only havebeen brought asspecial proceeding.
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Indeed, | doubt that a plenary action for fraudulent conveyance brought by a judgment
creditoris even a “procedure on execution” as defined by Fed. R. Civ. P. 69(a). The procedures
on execution under New York law are contained in Article 52 of the C.P.L.R. The substantive
right to avoid a fraudulent conveyance is set forth in the Debtor-Creditor Laah vghiNew
York’s adaptation of the Uniform Fraudulent Conveyance &scovery undethat statute is
available equally to prpadgment and post-judgment creditors, and nothing in the statute
suggests exclusive remedies available to one class of creditor but not the other

Moreover, even if a fraudulent transfer claim by a judgment creditor hadoi@bght by
a special proceeding, federal courts hswstained such actions where tihaye been
commenced by a complaingince there is no such thing as a special proceeding in federal
practice, federal courts adapt the state practice to federal practice in a sarsigtent with
Fed. R. Civ. P. 1. As one court has notédl,espite the statute‘upon a special proceeding’
languageCPLR 8§ 5225(b) is satisfied for purposes of enforcing a registered, federat distri

court judgment when the plaintiff proceedsdmynplaint in federal court. CSX Transp., Inc. v.

Filco Carting Corp.No. 10€CV-1055, 2011 WL 2713487, at *2 (E.D.N.Y. July 11, 2011) (citing

Cordius Trust v. Kummerfeld, 153 Fe&bp'x 761, 763 (2d Cir. 2005)). Thus, evessaming

that Rule 69(a)(1) applies hemaintiff has complied witlstate law. Defendants’ first argument
for dismissal is therefore meritless.
Defendants next argue that this case must be dismissed under Fed. R. Civ. P. 12(b)(1)

because the parties are not diversehich they are not — armecause | lack “ancillary

jurisdiction” under_Epperson v. Entm't Express, Inc., 242 F.3d 100 (2d Cir. 206&).ule of
Eppersorcan be easily stated: federal courts have ancillary jurisdiciibedr fraudulent

conveyance actions, not veilercing oralter ego actions. The amended complaint here presents



the former not the latter If plaintiff prevaik, it will be becausé& hasproven the former, and the
finder of fact will notbe asked to determine the latter.

Finally, as | have advised defendants previously, they shapédrtse withthe vitriolic
language that permeates each of the submissions theynadee this case Whetherthey
engaged in fraudulent conveyances or not, there is no dispute that the individual defandants
their family membersavesubstantibor controlling interests icorporations which had their
answer stricke@nd judgnent entered against théay Judge Glassdrecause they had
“repeatedly delayed” and “unnecessarily prolonged” that earlier case. Thimseson
findings that those corporatiohad “failed tofulfill their discovery obligations, disregarded the
Court’s Orders, and unreasonably delayed these proceedingsPlairitiff is thus not the
villain here. It is anunpaid judgment creditarying to collectmoneyfrom thepeople who
allegedly control the judgment debtors and their affiliated companiefenBantsattemps to
impugnplaintiff s motives through pejorative accusations is a technique that is utterly

unpersuasive to me, as this case to do with moneylaotiff’ s motives

SO ORDERED.
Digitally signed by Brian M.
Cogan

u.S.D.J.

Dated: Brooklyn, New York
November 18, 2014



