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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DENNIS RAMOS ED RODRIGUEZ, EDWARD
KRALICK, and DANIEL EMERSON, individually
and on behalf of all other persons similarly situated
who were employed by TELGIAN CORPORATION
and any other entities affiliated with, controlling,
or controlled by TELGIAN CORPORATION,
MEMORANDUM & ORDER
Plairtiffs, 14-CV-3422(PKC)

-against
TELGIAN CORPORATION and any other entities
affiliated with, controlling, or controlled by
TELGIAN CORPORATION,
Defendant
PAMELA K. CHEN, United States District Judge:

Plaintiffs Dennis Ramos, Ed Rodriguez, Edward Kralick, and Daniel Emerson
(“Plaintiffs”) brought this action to recover, on behalf of themselves individaaldyall similarly
situated individuals, unpaid overtime compensation from Defendant Telgian Corporation
(“Defendant” or “Telgian”), under Sections 207 and 216 of the Fair Labor Standards Act
(“FLSA”), 29 U.S.C. 88 207, 216(b), and, individually, unpaid overtime and syehdurs
compensation under the New York Labor Law (“NYLL”), NYLL 8§ 663, and the New York Codes,
Rules, and Regulations (“NYCRR”), 12 NYCRR 88 1212, 1422.4. The parties crosaoved
for summary judgment, and on March 31, 2016, the Court denied Plaintiffs’ matidrgranted
in part a denied in part Defendant’s motioRamos v. Telgian Corpl76 F. Supp. 3d 181, 204
(E.D.N.Y. 2016) (“3/31/16 Orde®. On the question of whether Defendant had properly
compensated Plaintiffs pursuant to the Fluctuating Workweek (“FWdfgmethe Court found

that thee remained two issues of fattd be determined by a juryfirst, whether Defendarttad

met the second element of the FWW schempdging Plaintiffs their fixedsalaries regardless of
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the number of hours worked, asdcondwhether Defendant had met the fourth element of the
FWW schemej.e, whether there existed a clear mutual understanding that Plaintiffs’ fixed
salaries were intended to compensate them for every hour actually worked, r@athier ttome
fixed number of hours.

In its present motion for reconsideration, Defendargues that the Court overlooked
controlling facts and law that warrant granting Defendant’s summary judgmaion in full.
Based on the parties’ submissions and for the reasons stated below, theGRANTS
Defendant’s motion with respect to the setelement of the FW\WWchemes to PlaintifiKralick,
but otherwisdDENIESreconsideration

. LEGAL STANDARD

A court may grant reconsideration on the basis dfireervening change of controlling
law, the availability of new evidence, or the need to correct a clear error or preaeif¢sn
injustice.” Virgin Atl. Airways, Ltd. v. Nat'l Mediation BAB56F.2d 1245, 1255 (2d Cif.992).
The standard for grantirgreconsideratiomotionis “strict,” and reconsideratiomenerallywill
be denied‘unless the moving party can point to controlling decisions or data that the court
overlooked—matters,in other words, that might reasonably be expected to alter the camclusi
reached by the court.Shrader v. CSX Transp., In@0 F.3d 255, 257 (2d CiL.995) (citations
omitted). “It is well-settled that [a motion fareconsideratiohis not a vehicle for relitigating old
issues, presenting the case under new theories, securing a rehearing ontshematherwise
taking a second bite at the appléhalytical Surveys, Inc. v. Tonga Partners, |.684 F.3d 36,

52 (2d Cir.),as amende@uly 13, 2012) (quotations omittedjurthermore, arguments raised for
the first tme onreconsideratioare not proper grounds foeconsiderationSee Image Processing
Techs., LLC v. Canon Incl0-CV-3867,2012 WL 253097, at *1 (E.D.N.Y. JaR6, 2012)(“[A]

party is not permitted to ‘advance new facts, issues or arguments nioughgpresented to the
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Court’ on a motion foreconsideratiori) (quotingCaribbean Trading & Fid. Corp. v. Nigerian
Nat'l Petroleum Corp.948 F.2d 111, 115 (2d Cir. 1991)).

. THE COURT GRANTSIN PART AND DENIESIN PART
RECONSIDERATION ON ELEMENT 2OF THE FWW SCHEME

The Court reverses its denial of summary judgment on the second element of the FWW
schemaas to Plaintiff Kralick, but denies reconsideration of this element as to threPddingiffs,
albeit with some additional explanation.

The Court’s denial of summgajudgment on this element whasedn paytubssubmitted
into evidencehat seemed to belie Defendant’s assertion that Plaintiffs received a feetdlyw
salary regardless dlfie hours worked (Dkt. 39, Exhibit A, at ECF 9, 11, 21; Exhibit B, at ECF
32,35, 36, 40, 44, 46, 482, Exhibit D, atECF 3941, 45,46, 50, 5254, 58, 64, 661 The Court
specifically pointed to paystubs in which stated “regular” earnings werewer than Plaintiffs’
salaries.(i.e. Dkt. 39, Exhibit A, at ECF 9, 11, 21.)

As to Plaintiff Kralick,however,Defendant correctly points out that Kralick's paystubs
did not include pay periods where Kralick’'s “regular” earnings were |lesslils stated salary.
(Dkt. 39, Exhibit C, ECF 218.) Becausdhe Court previously overlookeatliis materialfact, it
reverses the denial of summary judgmenDefendanbn this element with respect to Plaintiff
Kralick.?

Regarding theother Plaintiffs, the Couraffirms its previous finding that “there is no

evidence in the record that would permit the Court to determine,” in each instanceawvhere

! Citations to “ECF” refer to the pagination generated by the Court’s electionketing
system and not the document’s internal pagination.

2 The parties are remindedowever, that Plaintiff Kralick's FLSA claim will still
proceed to trial because thie remaining disputed issue of fact regarding the fourth element of
the FWW scheme as to hingee3/31/16 Order, 176 F. Supp. 3d at 198.
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paycheck listed a Plaintiff's “regular” earnings as lower than the algatary, whethedefendant
was complying with the FWW schem¢3/31/16 Order, 176 F. Supp. 3d at 196-97.)

The Court takes this opportunity ¢tarify its finding on this point. The paystubs at issue
broke down gross earnings into categories such as “regular,” “OT” (alftitHe OT"),
“subsistence,” “holiday,” “floating holiday,” and “leave."S¢e, e.qg.Dkt. 39, Exhibit A, at ECF
9, 11, 21.) While these paystubsiight besubject to an interpretation thébesnot violate the
FLSA, Defendant failed to offer this explanationbriefing its summary judgment motion, and it

would be improper for the Court to considbis new argumennow.* On reconsideration,

3 The Court excludes from this discussion paystubs where the gross pay wage@ro
becausdahey covered weeks where Plaintiiegan orended theiemployment midveek and
grants summary judgment to Defendants with regard to these pays8iumsh prerating is
permissible “an employer may pay a proportionate part of an employee’s full salatyfgime
actually worked in the first and lasteek of employmefitwithout violating the salary basis
requirement.29 C.F.R. $41.602(b)(6). The Court finds that these gays (.e. Dkt. 39, Exhibit
A, at ECR2, 21) when viewed alongside facts about when Plaintiffs’ employment begandet
(Dkt. 35 (PI. 56.1 Statement), &tl; Dkt. 30 (Def. 56.1 Statement), &), lead to a finding that
the only reasonable interpretation of those paystubs is that they constituiesjidenproerating
during Plaintiffs’first andfinal weeks of employment.

4 See Image Processing Techs., L2012 WL 253097, at *1 (“[A] party is not permitted
to ‘advance new . . . arguments not previously presented to the Court’ on a motion for
reconsideration.”jquotation omitted)) Defendant argusthat they dichat make these arguments
earlierbecause “Plaintiff@everraised this argument anywhere in their voluminous motion briefs,
and therefore [Defendant] was not provided with an opportunity to be heard on the issue prior to
the Order.” (Dkt. 79 at gemphasis in original) However, aslaintiffs correctly point outjt
“was Defendant’s burden as the moving party to establish . . . there is no genuine issapya
material fact.” (Dkt. 77, at 4.These paystubs were submitted into evidence and showed that there
were weeks that Plaintiffs were paid amounts that varied from their state@safaen that
Defendant was moving for summary judgment on the theory that Plaintiffs weftdlyapaid
pursuant to the FWW schentbge burden was ahto explain why these fluctuatiodgd not violate
the FWWscheme

Plaintiffs likewise did noexplainhow to interpret these paystutswhy the holiday and
otherleave payments should not be considered part of their salg8esDkt. 381 (Plaintiffs
Response to Defendant’s 56.1 Statement, Plain@t§ 7 (simplyciting to holiday and leavieme
paystubsas well agpro-rated paystubs fdmal weeks of work, in support of claim thataintiffs
were not ‘always. . . paid their full salary when they worked under 40 hours in a week”).)
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Defendant explainor the first timethat although certain pay stubs showed lower regular pay
amounts, Plaintiffs, in fact, were paid the same or more than their normgllsadause they also
receivedpay from theirholiday or leavebanks as indicated in those pay stub$he reason
Defendant further explainghat Plaintiffs sometimes received more than their regular pay is that
leave pay was paid in eighbur increments regardless of the actual amount of leave the employee
used Thus, if an employee used less than eight hours of leave, he received more thandnis regul
salary for that pay period(Dkt. 79, at6—9; 1246). Defendant points to a Department of Labor
Opinion Letterthat explais, “deductions may be made from vacation or sick leave banks because
of absences for personal reasons or illness, as long as no deductions are made frooyaa’smpl
salary” and as long asvhee there is no paid leave to substitute for employee aleserthe
employer [does] not make deductions from the employee’s guaranteed diaegl snder the
[FWW] method of compensation.’U.S. Dep’t of Labor Wage & Hour Op. Letter, 1999 WL
1002399, at 2 (May 10, 1999) (“1999 DOL Opiniorttee’).

Even if the Court were toconsiderDefendant’s belatedargument it would still deny

summary judgmentbecausea jury could interpretthe “holiday” and “leave” amounts in the

5> Consistent with the 1999 DOL Opinion Letter, courts have found that reducing holiday
and leave banks when a FWW employee works less than 40 hours per week does not violate the
FWW scheme . See, e.gGriffin v. Wake Cnty.142 F.3d 712, 718 (4th Cir. 1998) (finding that
an employer’s deductions from leave and vacation balances when employeessadniah 40
hours in a week did not violate the FWV&ken v. Cnty. of Hamptod72 F.3d 43 (4th Cir.
1998) (table) (sameT,eblum v. Eckerd Corp. of Fla., In@006 WL 288932, at *8 (M.D. Fla.
2006) (finding that Defendant did “not run afoul of [the FWW regulation] simply by making
deductions from an FWW employee’s nonproductive time bank for hours an employee does not
actually work so long as the employee receives the same weekly base sklaciigll v.
Abercrombie & FitchCo,, 428 F. Supp. 2d 725, 737 (S.D. Ohio 2006) (finding the fixed salary
requirement under FWW met even though on weeks when Plaintiffs worked less than 40 hours,
their accrued paid benefit time was reduced by the number of hours below 40, begause the
recaved their full salaries on those weeksge also Brumley v. Camin Cargo Control, Jnc.
2010 WL 1644066 (D.N.J. 2010) (explaining that “[a]Jn employer may deduct from an FWW
employee’s vacation time bank for workdays missed, but may not deduct frometthasdiary
for time an FWW employee misses from work” (citing 1999 DOL Opinion Letter))
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paystubsas reflectindholiday and leaveremiumdor hours worked on holidays and days off, and
could findthat Plaintiffs™“regular” earnings were impermissibly reduced for other reasavisch

would violate the FWW schemé[A] Imostevery court to have addressed the issue has held that
paying an emlpyee hourshased, or timndbased, bonuses and premiuvr®uch as extra pay for
holiday, weekend, or night wotkoffends] 8§ 778.114’s requirement of a ‘fixed weekly salary.”
Wills v. RadioShack Corp981 F. Supp. 2d 245, 25856 (S.D.N.Y. 2013) See O’Brierv. Town

of Agawam350 F.3d 279, 2890 (1stCir. 2003) (holding that employees did not receive a “fixed
amount” under FWW element two when they were paid additional compensation for nighttime
shifts and for other hours worked on otherwisechffy time);Lane v. Crescent Servs., L1 Z12-
CV-368,2013 WL 12106124at *5 (S.D. Tex. Sept. 17, 2013) (“Payment of ansifbre, dayoff,
holiday, or shift premium to an employee violates the FLSA requirement that theyespéceive

a fixed salary and precludes apption of the FWW method of compensationByantley v.
Inspectorate Am. Corp821 F. Supp. 2d 8788991 (S.D. Tex. 2011) (finding that Defendant

did not satisfy the requirements for FWW when employees would earn preminemsthey
worked on a scheduledhy off or holiday;, Brumley v. Camin Cargo Control, In2010 WL
1644066 at *6 (D.N.J. 2010)same)Adeva v. Intertek USA, In2010 WL 97991, at *3 (D.N.J.
2010) (same)Ayers v. SGS Control Servs., In63-Civ.-9077, 2007 WL 646326, at *80
(S.D.N.Y. Feb. 27, 2007) (holding that employees did not receive a fixed salary under FWW
because they received lumspm*“day-off pay” for working on their days off seealsoBacon v.

Eaton Aeroquip, LLC2014 WL 5090825 (E.D. Mich. 2014éxplaining that the Department of

Labor rejected a rule that wil have permitted howtsased or timdoased bonuses and premiums,



and thus intended to leave in place the prohibition found by the majority of )o@ititey Wills,
981 F. Supp. 2d at 260-63)).

Because the jury, based on the evidence in the record, could reach alternative @uscl
about how Defendant paid Plaintiffs during the pay periods documented by the payskubs wit
“holiday” and “leave” designationdDefendantis not entitled to summary judgmeoh this

element of the FWW schenie.

® In Wills, the court explained that part of the problem with holilaged premiums was
that “when an employer pays its employees additional money for hours worked duekenade,
holidays, or nights, the employees who work such premium hours will earn more than those who
work normal, norpremium hours.”Wills, 981 F. Supp. 2d at 256ee also Lalli v. Gen. Nutrition
Ctrs., Inc, 814 F.3d 1 (1st Cir. 2016) (making the same distinction). When the DOL chose not to
implement aule allowing payment of houtsased premiumsheDOL similarlyreasonedhat the
proposed regulation could have “had the unintended effect of permitting employers togatiya g
reduced fixed salary and shift a large portion of employees’ compensatidiomus and premium
payments, potentially resuiy in wide disparities in employees’ weekly pdgpending on the
particular hours worked Wills, 981 F. Supp. 2d at 261 (quoting 76 Areg. at 18850 (emphases
added)).

In contrast, there is no FWW violation when an employer pays additimeaiimefor
holidays orfor other reasons. 29 C.F.BR778.114 (“Where all the legal prerequisites for use of
the [FWW] method of overtime payment are present, the [FLSA], in requiringntitdéess than’
the prescribed premium of 50 percent for overtime hours worked be paid, does rut peylimg
more”); see also Stein v. Guardsmark, LLI2-Civ.-4739, 2013 WL 3809463, at*4(S.D.N.Y.

July 23, 2013) (concluding that payment of overtime “does not compromise a findingnthat a
employee was paid on a ‘salary basis\iright v. Aargo Sec. Servs., In89-Civ-9115, 2001 WL

91705 at *5 (S.D.N.Y. Feb. 2. 2001ffinding that “couts have consistently held that an
employee’s receipt of additional amounts, including overtime, above his predetermgged ba
compensation does not destroy the employe#ierwise valid salary status”ROL Opinion

Letter, 2002 WL 32255314 (Oct. 31, 2002) (stating that an employer may pay employees more
than the minimum calculated rate under the FWW method for overttm&jivera v. Anjost Corp.

645 Fed. App’x 30, 31 (2d Cir. 2016) (summary order) (explaining that “additional compensation
for additional work does not impair exempt status” under the executive exemption fASFL
overtime requirements).

" Furthermore, Defendant’s belated explanation about the pay petiggisue raises the
unsettled legatjuestionof whetherapplyingleave or holiday time in a manner that occasionally
increases a salagbovethe fixed rate violates the FWW requirement that a salary be “fixed.”
None of the cases upholding the use of holiday or leave banks addressed a situation in which a
salary varied upward because holiday or leave hours were added to the payclicakdtgefact,
some of those cases use language that indicate a differetitwesld be merited if the salary
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1.  THE COURT DENIESRECONSIDERATION ON ELEMENT 4
Defendant’s argument that the Court should reconsider its finding regaidmgnt four
fails. Defendant points to no “controlling decisions or data that the court overlooked” in its
analysis of the fourth element of the FWW schemether the parties had a clear, mutual
understanding that Defendant would pay Plaintiffs their fixed salary degardf the number of

hours worked. Defendant merely rehashes its former argument to the effecPlaiamtiffs’

fluctuated. See Teblum2006 WL 288932, at *8 (Defendant did “not run afoul of [the FWW
regulation] simply by making deductions from an FWW employee’s nonproductive timedrank f
hours an employee does not actually wewkong as the employee receives the same weekly base
salary’) (emphasis addedMitchell, 428 F. Supp. 2d at 736, n.16 (stating that “it is permissible to
substitute or reduce . accrued leave. . for the time an employee is absent from worlena¥ it

is less than a full day, without affecting the salary basis of payment, ufdsyitsiting or reducing
such leave the employeeceives in payment an amowgual to his or her guaranteed saldry
(emphasis added) (quoting DOL Wage and Hour Admin. Op., 1997 WL 970567 (July 23, 1997)).
Along similar linessome courtsin addressing housased or timdased bonuses or premiums
have $ed language suggestititat small increases in salariessulting from the application of
holiday or leave policies, evahthey are nbbonuses or premiumspuld violate the FWV¢
requirements. See e.g, Adeva 2010 WL 97991, at2-3 (“The Court is not convinced that
Defendants pay Plaintiffs ‘a fixed salary that does not vary with the nurhbeuis worked during
each workweek dxcluding overtime premiums).” The record demonstrates that Plaintiffs’
compensation for neavertime hairs varied, depending upon earned . . . holiday pay eoffay
pay. The Court is convinced that due to such payments, Plaintiffs cannot receivedhsafary
required to apply the FWW.[ritations omitted)Ayers 2007 WL 646326, at *8xplaining that

the FWW scheméis intended to cover cases in whiehsalaried employee whose hours of work
fluctuate from week to week [reaches] a mutual understanding with hieyemphat he will
receive a fixed amount as straigime pay for whatever hours he is called upon to work in a
workweek, whether few or many..(quotaton omitted).

On the other handascourts have suggested in the context of distinguishing between
impermissible hourbasedbonuses or premiums and performabesed salargnhancements,
see, e.g.Wills, 981 F. Supp. 2d at 2561,it can be argued th#te rationale for not permitting
holiday and dayff premiums under the FWW scheme should not be apig® use oholiday
and leavebanked timdo supplement a salary, even whigneesuls ina slight increase in salary.

The parties’ failure to addresisis unsettled legal issugyetanother reason th#ie
Court cannot findgat this stage of theroceedingshat, as a matter of lawlaintiffs were
properly paidixed salariesunder the FWW scheme, regardless of occasgligdit increases in
their salary due to thapplicationof Defendant’sholiday andeavetime policies. Indeed, this
issue will have to be briefad connection with any trial in this matter.
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Overtime Compensation Consent Agreement (“Comga@ns Agreement”)s not ambiguous, an
argument that the Court explicitly rejected in its 3/31/16 Ordérere is no basis for th€ourt to
alter its conclusion that the language of the Compensation Agreement is itseialipter
inconsistent— one place stating that Plaintiffs’ salaries represented “straight time csatioen
for all hours worked” and would not fluctuate regardless of whether Plawwbttked more or less
than 40 hours in a week, but elsewhere explaining that Plaintiffs would be paid at adixed re
hourly rate for the first 40 hours that they worked, and then only half that rate for hours worked
over 40. See3/31/16 Opinion 176 F. Supp. 3d at 198The Court reaffirms its finding that there
remains a genuine issue of material fact as to whether there existed a clear mututndagrs
that Plaintiffs’ salaries would compensate them for all hours worked, whéitnes ar below 40.
V. CONCLUSION
The Court thus reverses its denial of summary judgment to Defendant on the second
element of the FWW scheme solely as to Plaintiff Kratiokl otherwise denies reconsideration
This action shall proceed to trial on two questienafirst, whether Defendant paid Plaintiffs
Ramos, Rodriguez, and Emersteir fixed salaries regardless of the number of hours worked,
and secondyhether there existed a clear mutual understarasng all Plaintiffghat theirfixed
salaries were intended to compensate them for every hour actually worked, i@thier thone
fixed number of hours.
SO ORDERED.
/sl Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated:January 24, 2017
Brooklyn, New York



