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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF NEW YORK

WEN JIAN CHEN, LAIGEN QIN, GUI ZHEN MA,
MEMORANDUM OF
DECISION AND ORDER

Plaintiffs,
14ev-03435(LDH) (RLM)
-against

DG&S NY, INC. d/b/aSHANGHAI TAN;
JOHNDOE 01-05CORPORATIONS
d/b/aSHANGHAI TAN; NEW SHANGHAI TAN
RESTAURANT,INC. d/b/aSHANGHAI TAN;
SHANGHAI TAN RESTAURANT,INC. d/b/a
SHANGHAI TAN; SHANGHAI TIDE
RESTAURANT,INC. d/b/a $IANGHAI TAN;
DAVID GAO, YI XIANG LIU, FULING SHI a/k/a
“AH LING” SHI, andWING NIN CHAN,

Defendants.
LASHANN DEARCY HALL, United State<District Judge:

Plaintiffs WenJianChen,LaigenQin, andGui ZhenMa, asserclaimspursuanto
various provisions of thEair Labor Standardact (“FLSA” or the“Act”) andNew York Labor
Law (“NYLL") . Plaintiffs nametwo groups oDefendants:(1) Shanghairan Inc. (“Shanghai
Tan”), its variouscorporateentities,andtheformerownersandmanager®f thesame and(2)
DG&S NY, Inc. (“DG”) alongwith David Gao,DG’s sole sharehold€collectively,the“DG
Defendants”). The DG Defendantsnovefor summaryudgment pursuartb FederalRule of
Civil Procedure 56.

BACKGROUND
Plaintiffs areformeremployee®f Shanghairan, a now-defunctestauranthatwas

locatedat 135-20 40tHRoadin Flushing,New York. (PIs.’ 56.1Statemenf] 1,ECFNo. 92.)

Shanghailranspecializedn Shanghainese cuisia@dhot pot dishes. Id. { 46.) Theparties
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disputewho ownedShanghailran butagreethatit wasmanagedin part,by ZheMing Liu and
until shewasarrestedn Decembe2013,Fu Ling Shi(DefendantGao’smother). [d. at2, 4,
6; Ma Decl. § 12,ECFNo. 85-2;GaoDecl. { 12,ECFNo. 82.) Plaintiffs maintainthat,
beginningin Decembe2013,Gaotook over theananagemendf therestaurant.(PIs.” 56.1
Statemenf[110-17;Ma Decl. 17-10.) Specifically Plaintiffs claim thatGaocameto the
restauranbn adaily basishadauthorityto closetherestauranat night, actedasPlaintiff Ma’s
supervisorandissuedwagepaymentdo Ma. (Pls.’ 56.1Statemen{[{11-12;Ma Decl.{7-10.)
The DG Defendantslisputethat Gac—who wasin high schoolin Decembef013—took control
overShanghairanafter hismother’sarrest (Pls.” 56.1Statemen{[{11-26;GaoDecl. | 6, 12-
29.) Insteadthe DG Defendantsnaintainthatit wasLiu who took over theestauranin
DecembeR013. (Pls.’ 56.5tatemenf] 10;GaoDecl. 1 12.) ThédG Defendantdurther
maintainthat Gao’swork at therestaurantvaslimited to payingcertainof its utilities on behalf
of Liu, andreceivingoccasionapaymenftor assistancith janitorial work. (Pls.’ 56.1
Statemenf[30-31;GaoDecl. §132-33.)

OnMarch6, 2014 GaoformedDG, a corporatentity thatdoes businesss“New
Shanghai Tan.(Defs.” Mem. Supp. Mot.Summ.J. Ex. C, ECFNo. 81-3;1d. atEx. E, ECFNo.
81-5.) Accordingo theDG Defendang, New Shanghairanbegan operationa May 2014.
(GaoDecl. § 44.) At aboutthattime, New Shanghairanassumed&hanghairan’slease (Pls.’
56.1Statemenf]{ 39-40;GaoDecl.1141-42.) Thenewleasewasbackdatedo October2013,
thedatewhenShanghairan’sleasewassetto automaticdly renew. (Pls.’ 56.1Statemenf[{ 39-
40; GaoDecl. 141-42.) New Shangli Tan now operatesrom Shanghairan's former
location (Pls.’ 56.1Statemenf[]39-40;GaoDecl.141-44.) The DG Defendantsalso

acknowledgedt oral argumenthatNew Shanghairanusesthesamebusiness phone number



andsimilar equipmenagsits predecessor(Aug. 11, 2016Hr'g Tr. 11:9-10, 23:2-8.)Like

Shanghailran,New Shangli Tanspecializesn Shanghaineseuisineandhot pot dishes. (Pls.’

56.1Statement] 46.) MoreoverNew Shanglai Tanemploysa humbeof formerShandpa Tan

employeesincludingLiu, one ofShanghairan’sformermanages. (d. 143-44.)
STANDARD OF REVIEW

Summaryjudgment must bgrantedwhenthereis “no genuine disputasto anymaterial
factandthe movants entitledto judgmentasamatterof law.” Fed.R. Civ. P.56(a);seealso
Andersorv. Liberty Lobby,Inc., 477U.S.242, 247-48 (1986). A genuine disputaradterial
factexists‘“if the evidencés suchthata reasonable jury coutdturnaverdictfor the nonmoving
party.” Anderson477 U.Sat248. The movantbearstheinitial burdenof demonstrating the
absencef a genuinassueof materialfact. SeeCelotexCorp.v. Catrett 477U.S.317, 330-331
(1986);Feingoldv. NewYork 366 F.3d 138, 14@d Cir. 2004). Wherethe non-movanbears
the burden of proddttrial, the movant’snitial burdenat summaryjudgmentcanbemetby
pointingto alack of evidencesupporting the non-movant$aim. CelotexCorp, 477U.S.at
325.

Oncethe movantneetsts initial burden, the non-movamaydefeatsummaryjudgment
only by producing evidence @pecificfactsthatraisea genuinessuefor trial. SeeFed.R. Civ.
P.56(e);seealso Andersop477U.S.at 250;Davisv. NewYork 316 F.3d 93, 10@d Cir.
2002). The Courtis to believetheevidenceof the non-movananddrawall justifiableinferences
in its favor, Anderson477U.S.at 255, but the non-movant mugtll do morethanmerelyassert
conclusionghatareunsupportedby argumentsr facts Castrov. Cty. of Nassau739F. Supp.
2d 153, 165E.D.N.Y. 2010)(citing BellsouthTelecommsinc. v. W.R.Grace& Co., 77F.3d

603, 6152d Cir. 1996)). Thatis, the non-movant cannot survisammaryjudgmentmerelyby



relying on thesameconclusoryallegatonssetforth in its complaint. SeeMurphyv. Lajaunie
No. 13-cv-6503, 2016NL 1192689at*2 (S.D.N.Y.Mar. 22, 2016)citing Kerzerv. Kingly
Mfg., 156 F.3d 396, 40(d Cir. 1998)).
DISCUSSION
l. DefendanGads EmployerStatus

TheFLSA, which establishesminimumwage,overtimepay, recordkeepingandother
employmentstandardsgreatesa privateright of actionagainstemployersvho violateits terms.
Ahmedv. T.J.MaxxCorp, No. 10-cv-3609, 2014VL 5280423at*2 (E.D.N.Y. Sept.24, 2014)
(citing 29 U.S.C. 8§ 216(b)pff'd, 103F. Supp. 3d 348E.D.N.Y. 2015). Thestatutedefinesan
“employer” as“any persomactingdirectly or indirectlyin theinterestof anemployerin relation
to anemployee.” 29 U.S.C. § 203(d). i&ntheremedialnatureof the FLSA, courts must
construdts definition of anemployeriberally. SeeCarterv. DutchessCommunity Colleger35
F.2d 8, 122d Cir. 1984) (notinghatthe FLSA “is aremedial[statute] writtenin the broadest
possibleterms sothatit “would have thevidestpossiblampactin the national economygnd
decliningto imposelimitations on thedefinition of employerthatwould “run[] countetto the
breadthof thestatute’). NYLL establishesimilar standardsindliability. Vasquez. Ranieri
CheeseCorp., No. 07cv-464, 2010/NL 1223606at*8 (E.D.N.Y.Mar. 26, 2010) (notinghat
theNYLL “createsasimilarregulatoryregime”astheFLSA) (citing 12 N.Y.C.R.R. 88 142-2.1,
-3.1; Nicholsv. Mahoney 608F. Supp. 2d 526, 5485.D.N.Y.2009). Like theFLSA, the
definition of employerunderNYLL is particularlybroad SeeN.Y. Lab.Law § 190(3)

(“Employer’ includesany person . . employinganyindividual”); seealso Hernandex. La

I At oral argumentPlaintiffs clarified thattheydo not seeksuccessoliability againstDefendantGaoand,consistent
with this position,havenotarguedthatthis Court shouldpiercethe corporateveil in orderto extendDG'’s potential
liability to Gao. (Aug.11,2016Hr'g Tr. 12:11-18.)
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Cazuela déMari Rest. Inc., 538F. Supp. 2d 528, 534-3&.D.N.Y. 2007)(“[L] ike thedefinition
for ‘employer’ under theFLSA, thedefinition underNew York minimumwagelaw is
expansive).

In determiningwhetheranindividual orentity falls under theéemployer” umbrella,the
Court’s inquiryfocuseson the“economicreality” of therelationshipbetweerthe purported
employerandtheworkersin question.Barfield v. N.Y.City Health & Hosps. Corp, 537 F.3d
132, 141-1422d Cir. 2008)(citing Goldbergv. Whitaker House Coopnc., 366U.S.28, 33
(1961)). This economiealitytest which appliesequallyto theFLSA andNYLL, ask how
muchauthority thé‘employer” exercisé overthe“employee.” Id. at 142;seealso Francov.
JubileeFirst Ave.Corp., No. 14-cv-07729, 2016/NL 4487788at*5 (S.D.N.Y.Aug. 25, 2016)
(notingthatcourtsin the SecondCircuit employthe economicealty testto determineemployer
statusunder both th&LSA andNYLL) (collectingcases)Hernandez538F. Supp. 2dcat 534-35
(“[T] he question oivhetheranindividualis an‘employer’ underNew York law involves the
sameegal considerationasthose undefederallaw.”). Thatis, whetheranallegedemployer:
“(1) hadthe powerto hire andfire theemployees(2) supervise@ndcontrolledemployeewnork
schedule®r conditions oEmployment(3) determinedhe[employeespay] rateandmethod of
paymentand(4) maintainecemploymentecords.” Barfield, 537 F.3dat 142. Nosinglefactor
of thetestis dispositiveandthe Gurt’s determinations to bebasedat all timeson thetotality
of thecircumstancesld. at 141-42(“[ T]his courthastreatedemploymentor FLSA purposess
aflexible concepto bedeterminecn acaseby-casebasisby review of thetotality of the
circumstances.})seealsoHermanv. RSRSec.Servs, 172F.3d 132, 139 (2¢Cir. 1999)(“[T]he
‘economicreality’ testencompassea$etotality of circumstancesjo one ofwhichis

exclusive.”)



Here,DefendantGaoargueghatthe Court shouldismissthecaseagainsthim because
Plaintiffs proffer no evidenceo supportheir contentiorthathewastheiremployer (Defs.’
Mem. Supp. MotSumm.J. 1,ECFNo. 81.) The burdeto establisnGao’sliability asan
employerunderthe FLSA andNYLL indeedress with Plaintiffs. SeeEstateof Hamiltonv. City
of NewYork 627 F.3d 50, 5¢2d Cir. 2010)(“[A] plaintiff making aLaborLaw claim surelyhas
the burderio demongratethatthe defendanis an“employer.”);Murphy, 2016WL 1192689at
*7 (grantingsummaryjudgmentn favor of defendanandnoting“it is Plaintiffs’ burdento
establisidefendant’s]iability asanemployer’under theNYLL). As such, theDG Defendants
neednot supportheir motionfor summaryudgmentwith affirmative evidencedisproving
Plaintiffs’ claims. SeeCitizensBank of Clearwatey. Hunt, 927 F.2d 707, 71@d Cir. 1991)
(citing Celotex 477U.S.at 323) (summaryudgmentn favor ofdefendantvasproperwhere
defendant did not subnatvidencenegatingplaintiff’'s claim, but demonstratetthatplaintiff did
not submitsufficientevidenceo createatriableissueof factregardingts claim). Insteadpy
merelynoting theabsencef evidencahatGaoactedasPlaintiffs employer,Gaotriggered
Plaintiffs’ burdento demonstrate a genuimsueof materialfact onthis point. SeeMurphy,
2016WL 1192689at *7 (burdento show“someevidencewhich would createa genuinessueof
materialfact” shiftedto plaintiff afterdefendannotedtheabsencef evidencahathewasan
employer). Plaintiffs havenot mettheir burden.

In oppositionto theDG Defendantsimotion Plaintiffs submittedonly atwo-page
affidavit by Plaintiff Ma. Virtually all of thefactsassertedn Ma’s affidavit arehotly disputed.
In sum,Plaintiffs maintainthat Gaowastheir employerbecausédnewasviewedby at least
Plaintiff Ma asher“supervisorandboss,”hadauthorityto closetherestauranat night,cameto

therestauranbn adaily basis,anddistributedsalaries (Ma. Aff. §17-10.) None othesefactual



assertionss sufficiently supportedy evidencean therecord. Thatis, Plaintiff Ma provides no
objectiveevidenceo supportherassertiorthat Gaowasherboss. Similarly, Plaintiffs offer no
documentary otestamentargvidencehat Gaohadthe authorityto closetherestaurant.Ma’s
subjectivebeliefs,nomatterhow genuinely heldaresimply of no consequende assessing
Gads statusasanemployer undethe economiaeality test. SeeGarciav. JonJonDeli Grocery
Corp., No. 13cv-8835, 2015VL 4940107at*3 (S.D.N.Y.Aug. 11, 2015)“[T] he economic
reality testturns on objective economiealities,not subjectivébeliefsasto who constitutesan
employer”); seealsoChaov. Vidtape,Inc., 196F. Supp. 2d 281, 29(E.D.N.Y. 2002)
(testimonythatemployersconsideredactoryowner’sfathertheir “boss”wasnotsufficientto
support a findinghathewasanemployerunder the economiealitiestest) aff'd asmodified
66 F. App’x 261 (2d Cir. 2003). Next, evenif plaintiff's assertionshatGaoregularlycameto
therestaurananddistributedsalariesverenot disputedastheyare thosefacts withoutmore
areinsufficientto defeatsummaryudgment SeeNuv. Chang’s Gardemf Storrs,LLC, No. 08-
cv-00746, 2010NVL 918079at*4-6 (D. Conn.Mar. 11, 2010) (granting defendantisotionfor
summaryjudgmentwheredefendant’dimited authorityto sign paycheckso employeesand
distributecashpaymentsvasthe onlyfactorweighingin favor of a finding ofemployerstaus);
seealso Chag 196F. Supp. 2dat 291 factoryowner’'sfatherwasnotanemployerwherehewas
regularlypresentat thefactoryin questionattendectertainemployeemeetingsandoccasionally
gaveemployesorders,butwasnot a shareholden thecompanyneverreceivedpaychecks
from the companyneverfired or hiredemployeesandplayednointegralrolein setting
employeewnork schedules

BecauséPlaintiffs havenot offeredanyevidenceuponwhich areasonablgury couldrely

to conclude thaGaoactedastheiremployer,DefendantGaois entitledto summaryudgmentas



amatterof law.
Il. DefendanDG’s Successotiability

Generally,asuccessois not responsibléor theliabilities of its predecessorSaidv. SBS
Elecs.,Inc., No. 08¢v-3067, 2010VL 1287080at*3 (E.D.N.Y.Mar. 31, 2010)“Typically, a
corporationthatacquiresgheasset®f another corporation does not inherit sedler's
liabilities.”). Undercertaincircumstanceshowever,acourtmayfind thatasuccessohaseither
expresslyorimpliedly assumedheprececessao’s liabilities andcanthereforebeheld
accountabldor them. In theFLSA andNYLL context,courts havempbyedtwo tess to
determingf liability should be imposed onsaccesor—thetraditionaltestandthe substantial
continuitytest. SeeVasquez2010WL 12236064t *10, nn.13-14.Thetraditionaltest
establishe$our exceptiongo therule againsisuccessoliability, providingthatthesamewill
attachwhere: (1) asuccessoexpresslyorimpliedly assumedhe predecessor’sabilities; (2)
there wasa consolidation ofde factomergef of predecessaandsuccessqi(3) thesuccessor
corporationwasamerecontinuation ofts predecessowor (4) thetransactiorbetweersuccessor
andpredecessarvasenterednto fraudulentlyto escapebligations. See e.g, NewYorkv. Nat'l
Serv.Indus, 460 F.3d 201, 20@d Cir. 2006) (quotingschumachev. Richards Shear Cp59
N.Y.2d 239, 244-45, (1983)Klvarezv. 40 MulberryRest. Inc., No. 11cv-9107, 2012NL
4639154 at*4 (S.D.N.Y.Oct. 3, 2012). The“mere continuation”and“de factomerger”
exceptionsywhich Defendantsely uponhere may beconsideredsingleexception. Alvarez
2012WL 4639154 at*4 (quotingCargo PartnerAGv. Albatrans,Inc., 352 F.3d 41, 45 n@d

Cir. 2003).2

2 In assessingvhethertherewasadefacto mergeror merecontinuation courtslook to: “(1) continuity of
ownershipj(2) cessatiorof ordinarybusines@nddissolutionof theacquiredcorporationrassoonaspossibe; (3)
assumptiorby the purchasenf theliabilities ordinarily necessarfor the uninterruptectontinuationof the business
of theacquiredcorporation;and(4) continuity of managemenpersonnelphysicallocation,assetsandgeneral
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Alternatively,the substantial continuitgst“focus[es]onwhetherthenewcompanyhas
‘acquiredsubstantiahssetf its predecessaand continued, without interruption or substantial
changethepredecessor’business operations.’Bautistav. BeyondThaiKitchen,Inc., No. 14-
cv-4335, 2018NL 5459737at*5 (S.D.N.Y.Sept.17, 2015) (quotingrall RiverDyeing&
Finishing Corp.v. NLRB 482U.S.27, 43 (1987)).lt doessoby lookingto ninefactors
enunciatedn EEOCv. MacMillan BloedelContainers)nc., 503 F.2d 1086, 1094th Cir.

1974). (1) whetherthesuccessocompanyhadnoticeof thesubjectiability or pendingawsuit
prior to acquiringits predecessor’business(2) the ability of thepredecessao providerelief on
thesame (3) whethe therehasbeena substantial continuity of business operati¢dswhether
thesuccessocompanyusesthesameocation (5) whethert usesthesameor substantiallythe
samework force; (6) whethert usesthesameor substantiallythesamesupervisory personnel;
(7) whether thesamejobsexistundersubstantiallthe sameworking conditions(8) whetherthe
successocompanyusesthesamemachinery equipmentandmethods of productiorgnd(9)
whethernt produces theameproduct. Battinov. CorneliaFifth Ave.,LLC, 861F. Supp. 2d 392,
404(S.D.N.Y.2012);Alvarez 2012WL 4639154at*5. Nosinglefactoris controlling andas
such, theéestshould be considerexba whole. Battino, 861F. Supp. 2cht 404 (quotingeEEOC
v. BarneySkanskaConst. Cq.99-cv-2001, 2000NVL 1617008at*2 (S.D.N.Y.Oct. 27, 2000)).

The SecondCircuit hasyetto decidewhich inquiry should goverthe applicationof
successoliability in the FLSA context Alvarez 2012WL 4639154at*5. However,a number

of district courtsin this Circuit have foundhatthe outcome would be tlBameno matterwhich

busines®peraton.” Alvarez 2012WL 4639154 at*4 (citing Nat'l Serv.Indus, 460F.3dat 209). While the
SecondCircuit hasnot resolvedwhetherall of thesefactorsarenecessaryo establisha defactomerger,courtshave
heldthatcontinuity of ownershipis anecessarglemento prevailingon suchaclaim. Said 2010WL 1287080,at
*3.



testis applied. Seee.g, Alvarez 2012WL 4639154 at *5; Vasquez2010WL 1223606at *10
n.14 (noting the usef both thetraditionalandsubstantial continuitiestand concludinghat,
while “the casefor successoliability maybe more odesscompelling”depending on theest
employedtheresultwould remainthesame) Thiswasthecasen Alvarez

In Alvarez like here,thefactswere“murky,” andtherewasno evidencehatthe
successorestaurant40 Mulberry hadexpresslyassumedheliabilities of its predecessoAsia
Roma,or thatthe owner of 40 Mulberrizadheldany ownershipstakein Asia Roma. Alvarez
2012WL 46391544t *1, 6. However,therestaurantsshareda host otcharacteristics,”
including location, equipment, menuadename website, andFaceboolpage Id. at *6.
Moreover, theecordshowedhat40 Mulberry’'sownerspentime at Asia Romaandthata prior
Asia Roma ownelikewise spentiime at 40 Mulberryin anapparensupervisorycapacity. Id.
Basedonthesefacts,the Alvarezcourtruledtherewasa genuinessueof factasto whether40
Mulberrywasamerecontinuation ofAsia Roma under the traditiontdst Id.

Similarly, theAlvarezcourtfound thatherewassufficientevidenceo raiseatriable
issueasto 40 Mulberry’sliability under the substantial continutgst Alvarez 2012WL
4639154 at*6. In particular,the Court notethat40 MulberryusedthesameocationasAsia
Roma,employedmanyof thesamepersonnelandpotentiallyemployedone ofAsiaRoma’s
ownersandformeroperatorsasa floormanager.ld. This,combinedwith evidencethat40
Mulberry uisedthesamekitchenequipmentpfferedthesamemenuwith food preparedy the
samecook,anduseda Facebook page holdingelf outasAsia Roma,createdatriableissueof
fact Id. Thesameoutcomes warrantedn this case.

Here,asin Alvarez thereis noevidenceof expresor implicit assumption o$uccessor

liability and no evidencthatNew Shanghairan’ssole shareholdeGao,heldanownership
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interestin Shanghairan. However,New ShanghailanoccupiesShanghailan’s prior location,
makesuse ofsimilar equipmentemployssome of Shanghdian’s prior personnelserveshe
samekind of food previouslyfferedat Shanghairan,andis managedy Liu, aprior Shanghai
Tanmanager.Thesefacts,which areundisputedaresufficientto createatriableissueof factas
to successoliability.
CONCLUSION

For theforegoingreasonsthe DG Defendantsmotionfor summaryjudgments hereby
grantedn partanddeniedin part. The DG Defendantsimotionis grantedasto Gag and
Plaintiffs claimsagainsiGaoareherebydismissedwith prejudice. The DG Defendantsmotion

is deniedasto DG.

SOORDERED:

/s/ LDH
LASHANN DEARCY HALL
United StateDistrict Judge

Dated: Brooklyn,New York
SeptembeR9, 2016
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