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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
SHIRAZ R. SAID, :

Plaintiff,

: OPINION AND ORDER
-against : 14€V-03514(DLlI)

CAROLYN W. COLVIN, :
Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, Chief United States District Judge:

On May 20, 2011 Plaintiff Shiraz R. Said (“Plaintiff”) filed an applicatippro se for
Supplemental Security IncomeSSI’) under the Social Security Act (the “Act”), alleging
disability beginning on July 29, 2069 SeeCertified Administrative Record (“R.”), Dkt. Entry
No. 23at 15, 89-97. On November 2, 20rapplication was denie@nd &e timely requested
a hearing.ld. at40-48. OnDecember 102012 Plaintiff appearegro seand testified at a hearing
before Administrative Law Judglames Kearn@he “ALJ"). Id. at 2539. By a decision dated
December 19, 2012, the ALJ concluded Plaintiff was not disabled within the meaniegAaftt
Id. at15-21 OnMay 22, 2014, the Appeals Council denied revievita ALJ’s decision, thereby
making the ALJ’s decision the Commissioner'safidecision Id. at 1-6.

Plaintiff filed the instant appeal seeking judicial review of the denial offhgngursuant
to 42 U.S.C. § 405(g)SeeComplaint (“Compl.”), Dkt. Entry No. 1. The Commissiomaoved
for judgment on the pleadings, pursuanRule 12(c) of the Federal Rules of Civil Procedure

seeking affirmatin of the denial of benefitsSeeDef. Mem. Plaintiff crossmoved for judgment

! Plaintiff was given an earligorotected filing date of April 29, 2011 by the Commissioner of Socialrgcu
(“Defendant”). SeeMem. of Law in Supp. of Def.’s Mot. for J. on the Pleadings (“Def. M@gnkt. Entry No. 21
Protected filing dates may reflect a claimant’s inquiry alsogtal security benefits with the Social Security agency
before a formal application has been fil8ée20 C.F.R.§ 416.325(b)(2).
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on the pleadings, seeking reversal of the Commissioner’s ale@sid remandfor further
administrative proceedingsSeeMem. of Law in Supp. of Pl.’'s Cross Mot. (“Pl. Mem.”), Dkt.
Entry No.19. For the reasons set forth below, Blaintiff's crossmotion for judgment on the
pleadings igrantedand Commissioner’snotion for judgment on the pleadings is denied.

BACKGROUND 2

A. Non-Medical Evidenceand SeltReported Evidence

Plaintiff was born in 1966. R. at 2®laintiff was 46 years old at the timeladr hearing
before the ALJ Id. at 29. Her educational status is not listed in the Certified Administrative
Record but Plaintiff testified that Be received her education in Palestine, Jerusalédmat 27.
Plaintiff could spealEnglish but could noteadin English. Id. at31. She had driver’s license
but had stopped driving three years before the health@t 36031. Shenever hadeld a joband
primarily occupied her timeith caring for lkerfamily. Id. at31. Her family received food stamps.
Id. at 30.

In a function report completed in conjunction with her application, Plaintftatedthat
she lived in a house with her husband and childidnat 125. She reported thabn an average
day, shecared for her husband and children by preparing foleop@Eng for groceries, doing
laundry, helping her children with school work, and sending her daugtgeinool in the morning.
Id. at126. She qualified that she prepared food daily, cleaned the house, and did laundry with the
help of her children.Id. at 12728, 135. She could pay bills andount changebut could not

handle a savings account or handle money since her conditions Hdgah.129 She did not

2 Having thoroughly and carefully reviewed the administrative record, thet @hads the Commissioner’s factual
background accurately represents the relevant portions of said recorddiAglyoithe following background is
taken substantially from the tleground section of the Commissioner’s brief, except as otherwise exdlicat



have any difficulty with personal carancluding dressing, bathing, grooming, shaving,deg
herself and using the toiletld. at 126-27.

Plaintiff reported that she could follow spoken and written instructidcisat 132. She
did not have problems with paying attention or with her memtatyat 132-33. She also did not
have anyroblems getting along with peopfeauthority Id. at132. As part of her daily activities,
she sitan front of herhouse with her neighboid. at 135. She went outside “almost every day”
and was able to go out alonkl. at 128. She reported visiting with friends and doctors a couple
of times per week Id. at 130. Shereportedhavingdifficulty sleeping due to back paird. at
126.

Additionally, Plaintiff reported that she could not lift anything heaug. at 130. She
maintained thashecould not stand for long periodsd could walk for ten mutes at a time, but
would thenneed to take a fiveninute rest.ld. at 130-32. She reported difficujt climbing stairs
and kneeling and an inability to squadl. at 131. She reported pain in her back, neakd legs,
which radiated to her handd. at 134. This pain occurred in the context of bending down and
walking. Id. at 134. However, she reported no problem with sittind. at 131. She also stated
that she had no problems with using her handsat 131.

During her hearing before the ALBlaintiff testified that shéelieval shewas unable to
work becausshe hagroblems with her back and legs and had diabdtesat 32. Specifically,
she noted having problems bending over since receiving knee sagersieepingld. at 31-32.
Plaintiff reported that she hathdergone a successful knee replacemestiously andariatric
surgery to reduce her weightd. at 32. Plaintiff claimed she needed a cane to walk anddco
only walk a single block at mostd. at 36. She stated that she could lift only five pouridsat

36. She reported using a special chair for prolonged sittth@t 35.



During Plaintiff's hearingALJ calledvocational expert‘VE”) Pat Greemand askd about
a hypothetical individual whonly could work at the light)eertional leveldo simple and repetitive
tasks, and would need the option tbaistand at will. Id. at 37. The VEtestified that such an
individual could work as a hand paaffer and there ar865,000 such jobs in the national economy
and 3,000 jobs regionallyd. at38. Such an individuaould also work as an assembler of small
productsand there ar@30,000 such jobs in the national economy and 4,300 regiondllst 38.
Another potential occupation was garment sorter, with 135,000 positions in the national economy
and2,400 regionally.Id. at38. The VE testified that if she needed one unscheduled absence per
week,she would not be able to work in these positiddsat 38.
B. Relevant Medical Evidence

Plaintiff sawinternistMarina Perlova, M.D., at Lutheran Medical Cent&utheran” on
July 10,2008. Id. at 350. She reported pain in her lower back, nexid left knee.ld. She had
undergone deft shoulder arthroplasty in June 2007 and had no shoulder gdin. Upon
examination, hemeck was normal, shead a full range of motion in her lumbar and cervical spine
and she had a normal neurological exdoh at 350-51. Dr. Perlovadiagnosed joint pain in the
shoulder, lumbedisc displacement, backache, repecific skin erupt (rash), hyperlipidemia, and
obesity. Id. at 351. Plaintiff was already taking Naproxen for paandDr. Perlova prescribed
Clotrimazole Creanfor shouldempain Id. at350-51.

Plaintiff saw Dr. Perlovagainon July 28, 2008 and reported left knee pduh. at 348.
Physical examinatiowas normalto the extent assesseuhd no swelling or deformity was noted
in the left knee, though there was painful extension of the. kiteat 348. She was medically

cleared forarthroscopic knee surgerid. at 348-49.



On September 4, 2008, Plaintiff saw Dr. Perlova four waétks surgery on her left knee
Id. at 346. Plaintiff soughta referral for physicatherapyfor her left knee. Id. Physical
examination was normalld. at 346-47. Dr. Perlova recommendetat Plaintiff receive twelve
sessions of physical therapyd. at 347. Plaintiff saw Dr. Perlova on October 23, 2008 and
reportedcontinuedeft knee pain.ld. at 344. Physicalexamination was normald. at 344. Dr.
Perlova diagnosed osteoarthsas the left leg andlermatitis. Id. at 345.

On January 20, 2009, Plaintiff saw Dr. Perlova and reported thatshieeerseen in the
emergency room on January 18, 2009 for lower back pain that was radiating to both lelgs, and s
was prescribed Percocetl. at338. Physical examination was normal, except for positive straight
legraising bilaterally at 30 degreefd. at 338-39. Dr. Perlova assessed Plaintiff with backache,
sciatica, and Bell's palsyld. at 339. She also ordered a CT scan of the head and lumbar spine,
andreferred Plaintiff to neurosurgery due to severe lower back peiat 339. On the same day,
Plaintiff underwent a CT scan of the lumbar spihe. at 163. At L4-L5, she had a broad based
discbulge causing mild bilateral neural foraminal narrowitdy.at163. At L5-S1, she had a right
paracentral disc bulge and neural foraminal narrowing, with quedtie® contact with the exign
right-sided L5spinal nerve.ld. at163. On January 29, 2009, Plaintiffet withDr. Perlova, who
noted the results of the CT scan anelscribed Celebrex and Solaraze ¢glat337. On February
24, 2009, Plaintiff saw Dr. Perlova and received a lumbosacral injection for low bacKgaat
334.

On March 26, 2009Plaintiff met withDr. Perlova and souglimedical clearance for left
knee surgeryld. at332. She reported left knee pain; she stdld back pain and took Vicodin as
needed.ld. at332. Physical examination was nornwlerall except for effusion in the right knee.

Id. at332.



On March 31, 2009, Steven Scalfani, M.D., an orthopedic surgeon, conducteckaemght
arthroscopy, pamil medial menisectomy, and related procedurdd. at257. Plaintiff's pre and
post-operative diagnosis was right knee synovitis and rigte knedial meniscal teald. at 257.
Operative findings showed a grade four chondral lesion of the nfedialal condyle measuring
2 centimeterby 2 centimeter a large synovial effusion, and inflamed medial pil¢d. at 257.
Plaintiff saw Dr. Scalfani on April 22, 2009 for followpto her right knee arthroscopid. at230.
Examination of the knee was normal and sensation was ifthcit 230. Physical therapwas
recommendedand she was prescribed Vicodin for palic. at 230.

Plaintiff returned to Dr. Perlova for follow up treatment on May 5, 2009, due to lackr
pain radiating to both legsld. at 330. Physical examination was normal, except for positive
straight leg raising bilaterally at 30 degredéd. at 33031. She was prescribed Vicodin for pain.
Id. at330. Dr. Perlova assessed Plaintiff to h&weber disc displacement, backache, and obesity
(Plaintiff's weightwas at215 pounds Id. at 330-31. Plaintiff was referred for bariatr surgery
due to obesityld. at 331.

On June 19, 2009, at Maimonides Medical Ceritdaimonides’), Plaintiff undewent a
diskogram with fluoroscopic guidance at disksll®and L5S1. Id. at 202-04. Neurological
surgeon AntiSchwartz, M.D,.recommended that Plaintiff have surgery but ordered the diskogram
to confirm the disk level causing Plaintiff paihd. at 202. Upon examination, tenderness in the
lower back was notedld. She was able to move all extremities and was ambulatdryt 200.
Straightleg raising was positive on the left side at 65 deglagsotherwise negativdd. at 202.
Shecomplaired of lower back pain radiating down to her lower extremities, left more than rig

with tingling. Id. Her diagnosis both before and after the procedure was chronic lower back pain,



lumber radiculopathy,and disk desiccation with moderate sized centdik protrusions
posteriorly athe L5S1 level. Id.

Plaintiff saw Dr. Scalfani on July 27, 2009 for follow up regarding her right kiceeat
229. She complained of pain and occasional giving way of the right kdeat 229. Examination
showed nceffusion and tenderness over the medial joint litee.at 229. FlexionMcMurray’'s
test was mildlypositive. Id. at 229. Her x-rays showed that the chondral lesion had significantly
healed, although she wsisll showing signals in the posterior horitloee meniscus consistent with
a complex tearld. at 229.

On July 29, 2009, at Maimonides, Plaintiff underwent an-Si5 discectomy,
instrumentationand fusiorwith Dr. Schwartz Id. at 164-65, 180-82.

On August 19, 2009, Plaintiff saw Dr. Perldiea follow up regarding her July 29, 2009
spinal surgeryvith Dr. Schwartz Id. at 326. Abdominal excision and lower back incision were
healing well. Id. at 326. Sheeported abdominal pain at the surgical siie. at 326. Plaintiff
saw Dr. Perlovan September 15, 2009 for follow up and reported that shéehadower back
pain and felt a little betterld. at 325. Physical examination was normal, though bpaln was
noted. Id. at 325.

On October 27, 2009, Plaintiff underwent lumbar epidusabgd injectionsat L4, L5 and
S1 with anesthesiologisbamy Lasheen, M.D., at Maimonidedd. at 196-97. On physical
examination, she had tenderness in the lower back area in the midline arearangéhef motion
of the lumbosacral spine was limitedth extension with pain in the lower backd. at 196.
However, her lower extremity examination showed no sensory or motor dédiciStraight leg
raising testing was negativéd. She tolerated the injections “very wellltl. at 19697. She had

no hypertension or neurological deficitsl. at 197.



Plaintiff saw Dr. Perlova on November 16, 2009 for follow ug. at 323. Physical
examination was normal, though back pain was nolgdDr. Perlova assessed Plaintiffhave
lumber disdisplacement, backache, and anenilaat324. She was referred astroenterology
for treatment of anemiad.

On January 19, 2010, Plaintiff saw Dr. Perlova for follow up and reported that she felt
better and had less back pald. at319. Physi@al examination was normald. She was referred
to anutritionist for hyperlipidemia.ld. at 320. She was referred toreeurologst for leg pain. Id.

On February 22, 2010, Plaintiff sameurologistDanielle GeraldiSamara, M.D., at
Maimonides andepotedleft lower extremity painld. at157. Dr. GeraldiSamara reported that:

(1) bilateral tibialand peroneal motor studies were normal, (2) bilateral sural sensory stucdies we
normal, (3)bilateral tibialreflexes were absent, and (4) concentric needle EMG was noichal.
Based orthese results, Dr. Gerat®amara tted that the study suggestbdt was not diagnostic

of, mild bilateral S1 radiculopathyld.

Plaintiff returned to see Dr. Perlova on March 2, 2010 and again reported thadl $desha
lower back painld. at317. Physical examination was normadl. Dr. Perlova assessédbetes
mellitus type Il and hypertensiond. at 318.

On March 10, 2010, Plaintiff reported family practitiorer Mary Kennedy, M.D.at
Lutheranthat she had recentfjained ten pounds and could not exercise due to back surgery and
knee discomfort.ld. at 315. Nutrition, diet, and meal planning were discussield.at 31516.
Magnetic Resonance ImagindRI”) of the lumbar spine performed on March 27, 2010 revealed
status post lumbdusion at L5S1, with no indication of lumber disk herniation, spinal stenosis or
foraminalstenosis at any lumber disk space levdl.at 161. Mild facet hypertrophy was prese

at L4-L5. Id.



Plaintiff saw Dr. Perlova for follow up on March 31, 2010 and reported severe bawler
pain. Id. at312. A review ofPlaintiff’'s neurological systemotedheadache, paresthesia, tingling,
numbness, loweback pain, and occasional difficulty with urinatiotd. Physical examination
wasotherwisenormal. Id. at312-13.

On April 13, 2010, Plaintiff underwent sacroiliac joint injections at L3, L4, L5 anditil
Dr. Lasheen Id. at 190. Upon physical examation, her results were almost identical to the
previous findings fronOctober 27, 20091d. at 190, 196. She complained of tenderness in the
lower bak area in the midlin®f the paravertebral muscles and her range of motioneof th
lumbosacral spine was limitegspecially with extension with pain in the lower babt. at 190.

Her lower extremity examinatioshowed no sensory or motor deficitd. at 191.

On May 27, 2010, Plaintiff saw Dr. Perlova and complained of lower back pain upon
standing up. Id. at 309. Plaintiff reported that she had been advised by neurosurgery to use a
walkerin the morning.ld. Review of systems and physical examination were noridaht 309-

10. An MRI of the pelvis was conducted to assess an ovarian dgstat 310. Plaintiff's
hypertension wastable. d. She was counseled to diet and exerclde.

Plaintiff saw Dr. Perlova on September 21, 2010 for follow up and complained of thirst
(polyuria). 1d. at 302. Physical examination and review of systems was normal, except polyuria
was noted. Id. at 302-303. Plaintiff was assessed with hyperlipidemia, hypertension, diabetes
mellitustype I, and lumber disc displacemeid. at 303.

On October 28, 2010, Plaintiff saw Dr. Perlasad complained of lefided pain with
pressure radiating into an arm and hand numbnridssit 299. She reported that she had gone to
thehospital and was told she had high blood pressure at 170d4L H2299. Plaintiff also reported

chestpain andwas referred to cardiology for assessmddt.at 300. Fhysical examination was



normal. 1d. at 300. Blood sugar and pressure control were discussed, as was diet and exercise.
Id. at301.

On November 7, 2010, Plaintiff was admitted to Maimonides through the emergency
with complaints of lower back painld. at 205. Examination upon admissiorvealed that
Plaintiff moved all extremities with equal strength and following all myotasrsttibution. Id.
Sensation was intact in all distributionkl. She displayed normal range rabtion in all joints
and could ambulate without assistanite.at209. An MRI showed a mild disk bulge at t8and
an annular disk bulge at L4-3d. at222. She subsequently reported good pain releefat211.

The treatment notes recitdtat Plaintiff responded well to receiving pain meds and stated, "I feel
the pain going away.'ld. at210.

A CT scanperformed at Maimonides on November 8, 2010, aSlL5showed that her
alignment wasanatomical and no postsurgical complications were notil. at 224. Her
medications wereadjusted. Id. at 205. Upon discharge on November 10, neurological
examination revealed that she wagnted, moving all extremities with equal strength, and her
sensory functioning wastact in alldermatomal distributions; however, Plaintiff complained of
back pain and noted discomfoft. at 205-06. Plaintiff had equal deep tendon reflexes bilaterally
and was ambulatoryld. at 206.

Plaintiff saw Dr. Perlova on January 10, 2011 for follow up regarding lower bacigahd
shoulder pain.ld. at 296. Plaintiff stated that she was seeing a pain management doctor and a
cardiologist. Id. Physical exam and review of systems were norrtalat 29697.

On January 14, 2011, Plaintdhderwent sacroiliac joint injections at L3, L4, L5 and S1

with anesthesiologist Dr. David Rosenblum, M.I. at 185.

10



Plaintiff saw Dr. Perlova on February 17, 2011 with complaints of a headache and left
sidedpainon her body over the past three wedkl. at293. Plaintiff wasreferred to pulmonology
due to morbid obesity (weight 23@und3$ and to be cleared for bariatric surgelg. at294. On
March 9, 2011, Plaintiff reported to Dr. Perlova neck pain that increasedneithment.id. at
290. Plaintiff reported being on a low fat, decreased diet, but had not lost wWeigigiht 231
pound3. Id. at290. Review of systems and physical examination were noridaht 290.

On March 16, 2011, Plaintiff safar. Scalfani with respect to bilateral knee pald. at
228. Dr. Scalfani reported crepitus range of motion (clickargl poppiny of the right knee
anteriorly,and tenderness to palpation on the medial joint lideat 228. He noted severe joint
deformity in the right knee anéecommended physical therapy for strengthenldgat 228.

Plaintiff saw Dr. Perlova for follow up on April 5, 2011, and reporteddefed bodyaches
and lack of weight loss (weight 23®und). Id. at 28788. Review ofPlaintiff's neurological
systens was normal excepor conplaints of unspecified tingling and numbness and paresthesia.
Id. at287. Physical examinatiowas normal, except obesity was notédl. at 288.

On April 27, 2011, orthopedic surgeon Salvatoi®@clafanj M.D., noted that Plaintiff had
an osteoarthritic condition in theght knee, which had not improved despite conservative
treatment, physical therapy aN&GAIDs. Id. at227. Upon examination, she ambulated with an
antalgic gait.ld. at227. Dr. Sclafanirecommended a right knee arthroplastgl. at227.

On May 3, 2011, Plaintiff sagastroenterologidiidal Khoury, M.D., at Lutheran for a
physical examination regardingannedbariatric surgery.ld. at 285. The gastroenterological
examination was normalld. On May 27, 2011, Plaintiff met with Dr. Khouagain andvas
cleared forbariatric surgery.ld. at 277. She was assessed with gastroduodenitispecified

without mention of hemorrhage, and was prescribed Benefiber and Nebduat277.
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On May 5 and May 12, 2011, Plaintiff saw Dr. Perlova and reported knee pain, back pain,
joint swelling and sciaticald. at 279, 282. Physical examination watherwisenormal. Id. at
280.

An esophagogastroduodenoscopy performed at Lutheran on May 9e2@aled normal
hypopharynx, esophagus, and duodenidnat 354. There was mild nowrosivegastritis of the
stomach.Id. at354. Biopsies taken revealed gastric mucosa with mildly inactivenic gastritis,
no intestinal type metaplasia, and neplgsia.ld. at356. Testing for HPylori wasnegative.ld.
at356.

On May 31, 2011, Dr. Sclafani performed an elexttotal right knee replacement
(arthroplasty), to address damage caused by osteoarthritic chatgats365-66, repeated dtl.
at542;seeld. at 359445 In a follow up appointment odune 27, 2011, Plaintiff reportesthe
was “significantly better.’1d. at548. Though the patient had erythema around the knee and started
on antibiotics, Br right knee’s motion was “excellent” froaxtension to 130 degrees of flexion
with good stability.Id. at548. Dr. Sclafani wrote on July 27, 2011 that psstgery Plaintiff had
a nearly complete righinee range of motiorid. at545. On exam, her surgical incisiavas clean
and dry and sherasneurovascularly intactld. at 545. She had motion from extension to 130
degrees of flexion witlgood stability.ld. at545. Dr. Sclafani concluded that Plaintiff was “doing
well” status post right kneeeplacement.ld. at 545. Plaintiff reported she was “significantly
better.” Id. at 548. X-rays froma September 14, 201dsit with Dr. Sclafini showed that
Plaintiff's right shoulder and riglineewere in satisfactory position and no fractures were evident.
Id. at 544, 650. Plaintiff reported that, one week ago, she fedlén on her right knee and right

shoulder. Id. at 544. Physical examination of her knee revealed a-Wwedlled incision and no

12



abrasion.Id. Plaintiff had full motion of the knee and no instabilitg. Plaintiff’s right shoulder
had flexion to 160 degrees with pain, and internal rotation tddL5.

A September 28, 2011 lumbaray showed that Plaintihad mild degenerative changes
at L3 to L4. Id. at582. The vertebral body heights and alignment were well maintailtedAn
x-ray of Plaintiff's right knee was unremarkablkl.

InternistChitoor Govindaraj, M.D., conducted a consultative examination on September
28, 2011.1d. at578-82. Plaintiff told Dr. Govindaraj that she did “a lot of walkingld. at579.
Plaintiff's physicakexamination was normal, with a normal abdomen, spine, and extrenidies.
at 579-80. Her spineshowed no kyphoscoliosis, gibbous, or tendernédsat 580. Plaintiff's
gait and posture wergormal. Id. Her motor system, sensory system, and reflex findings were all
normal. Id. Range of motion of her back and joints were within normal limiis.at 580. Her
hand dexterity wasormal. Id. There was no evidence of muscle spasth.Straight leg raising
was normahnd range of motion was completely within normal limig. Plaintiff did not need
a cane forambulation. Id. Dr. Govindaraj opined that Plaintiff was medically cleared with no
restrictions in standing, walking, sitting or weighd. Dr. Govindaraj concluded that heverall
medical prognosis was goott.

On March 19 andvarch 20, 2012, Plaintiff sawneurologistidan Sharon, M.D., who
performedelectrodiagnostic studies redang Plaintiff's upper and lower evemities. Id. at 598-

607. RegardingPlaintiff's lower extremities, Dr. Sharon assessed severe chronic S1 opdithyl
bilaterally. 1d. at 600. The studies also revealed myokymic discharge of bilateral lower
extremties 1d. With respect to Plaintiff's upper extremities, Dr. Sharon assessed moderate
chronic C7 radiculopathgn the right and left.d. at 605. In a note dated November 20, 2012,

Dr. Perlova stated that Plaintiff was unable to waulke to lower back pain, severe osteoarthritis,
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total knee replacement, diabetes, obesity and spatstsgastric band surgeryid. at 611. No
medical findings or specific limitations were describethis report.Id.
C. Evidence Submitted to the Appeals Council After the ALJ Rendered His Decin

Plaintiff saw Dr. Scalfani on September 28 and October 19, 2011 after she repaitrted th
she slipped and fell in her kitchen and injured her right shouldeiat 646, 649.There was no
softtissue swelling, but tenderness over the greater tuberdditat 646. Range of motion was
limited toforward flexion to 100 degrees, abduction to 70 degrees, external rotation to 30 degrees
andinternal rotation to 25 degreefd. An MRI revealed a right rotator cuff teald. at 64647.

Dr. Scalfani indicated that Plaintiff would be scheduled for surgery on her hghtder. Id. at

646. On November 4, 2011, Plaintiff underwent arthroscopic right rotator cuff surgery at
Lutheran.|d. at642-44. The operative report by Dr. Scalfani assessed right shoulder rotator cuff
tear, impingement, synovitis, and partial tear of the bickhsat 642.

On November 7, 14, 2011 and 21, 2011, Plaintiff saw Dr. Scalfani following her recent
right rotator cuff repair. Id. at 638, 639, 641. She hadlimited range of motion but was
neurovascularly intact, and her sensation was intdcat638-39. Xrays were normal and there
was no soft tissue swellindd. at 639.

A treatment note fronr. Sclafani dated January 5, 2012 stated the Plaintiff reported
feeling “significantly better, but still has painld. at637. On exammation, her right knee incision
site was well healedld. There was positive clicking at the anterior knee due ¢stpesis. Id.

There was good stability and sensation was intdctn the right shoulder, she hémtward flexion
to 120 degrees, internal rotation less than buttock, abduction to 100 deffieeShere was

weakness with external rotation and abductitsh. X-rays of the right kneand right shoulder
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showed satisfactory position and no abnormalily. Dr. Sclafani noted shkad not been in
therapy for her knee and advised her to engage inqatyberapy.ld.

Plaintiff saw Dr. Scalfani on January 5 and Februar2@&2 following a right rotatozuff
surgery.ld. at636-37. In January, Plaintiff was in physical therapy for her shouldergmorted
slight pain at 5/101d. at636. She hadnild weakness in the shoulder, but forward flexiod&&
degrees and internal rotation to L. at 636. Plaintiff reported clicking and pain ithe right
shoulder and knedd. at637. Dr. Scalfani attributed the right knee clicking to gresthesis.d.
at637. In the right knee, he noted good stabillt.. With respect to the right shoulder, he noted
weakness with external rotation and abductilwh. She had forward flexion of the right shoulder
to 120 degrees, and internal rotation less than to the buttock, and abduction to 100 ttkgrees.

On March 10, 2012, Plaintiff underwent an MRI of the lumbar spldeat 632-33. At
L4-L5, Plaintiff had a broad disc bulge with facet and ligamentous hypertrophy leadingdto mi
bilateralforaminalstenosis, which was probably not significantly changed froom pssessments.
Id. at 632. At L3-L4 there was a minimal disc bulge with right latettelc protrusion and mild
facet hypertrophy without significant central canal or foraminal stenosis eywen root
impingement.Id. at 632-33.

On June 11, 2012, Plaintiff saw Dr. Scalfani who noted that her lumbar surgical incision
was welthealed.ld. at631. Plaintiff had some tenderness over the lumbar dceaPlaintiff had
some swelling in the leknee. Id. She had crepitation of the patellofemoral joint and moti@n
to 135 degrees of flexioh.ld. Left knee xrays were negative for bone or joint abnormalitikes.
Surgical hardware from her lumbar spine fusion was noted to be in good positionL_at Ld.

Dr. Scalfani recommendedconservative treatmentsuch as physical therapy arahtr

inflammatorymedications.Id.

15



A September 5, 2012 treatment note from Dr. Sclafani noted that on examination,
Plaintiff's hip had good motion without paiid. at630. Straight leg raise on the left was negative.
Id. Examination of the knee revealed mild crepitus on range of motion with good stabdity
intact sensationld. The right knee incision site was well healed and she had goodmathout
pain. Id. Examination of the back revealed severe spasm of the paraspinal migcles.

Plaintiff saw Dr. Scalfani for follow up on December 31, 202 at622. She complained
of right shoulder pain in connection with a November 2011 rotator cuff surgical rejhir.
Plaintiff stated her shoulder hurt after cleaning her bathroom and with overhiedtadd. She
denied any paresthesias to her right upper extremiy. Upon examination, no significant
swelling was noted at her right shouldkt. Plaintiff had active ranges of motion in the right
shoulder with forward flexion and abduction at 110 degrees, with tightness notec iatesxtd.
Passive range of motion of the right shoulder with forward flexion was 120 degressdaration
to 170 degreesld. Her rotator cuff integrity was intactd. Plaintiff wasneurovascularly intact
in the right upper extremityld. X-rays of the shoulder taken that dagre negtve for fractures
or lesions, and an ultrasound was negative for tddrs.

On January 10, 2013, Dr. Perlova opined that Plaintiff was unable to work oudtifge
medical conditions with attendant lower back pain, inability to sit or stand fomgediperiods,
inability to bend down, and pain in both knees limiting ambulatidnat615. Dr. Perlova noted
that Plaintiff needed assistance with activities of daily livitd.

On January 10, 2013, Plaintiff sgain management speciali3avid Rosenbloom, M.D.
at AABP Pain Medicine.ld. at 619. Physical examination revealed that Plaintiff was “healthy”
and in no apparent distredsl. Plaintiff had normal gait and stanciel. Plaintiff's neck andhead

were normal, with fulmotor strengtfand range of motionld. Her thoracic spine was not swollen
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or tender, and haa normal range of motion and normal postuck. Tenderness was noted in the
sacral regionld. Dr. Rosenbloom assessed lumbar radiculitis, failed back surgery syndimne,
myofascial pain syndromeld. He recommended eepeatedsciatic nerve block and topical
medicationgo treat myofascial painld.

DISCUSSION

A. Standard of Review

Unsuccessful claimants seekirdjsability benefits under the Act magppeal the
Commissioner’s decision seekng judicial review antbringing an action in federal district court
“within sixty days after the mailing . . . of notice of such decision or within suthefutime as
the Commissioner of Social Security may allo 42 U.S.C. § 405(g) In reviewing the final
determination of the Commissioner, a district courist determine whether the correct legal
standards were applied and whether substantial evidence supports the detesanabala v.
Astrue 595 F.3d 402, 408 (2d Cir. 201&®¢haalv. Apfe| 134 F3d 496, 501 (2d Cir. 1998)he
former determination requires the court to ask whether “the claimant has Hbldesfung under
the [Commissioner’s] regulations and in accordance with the beneficent @sirpbthe Act.”
Echevarria vSec'y of Health & Human Sery685 F.2d 751, 755 (2d Cir. 1982) (internal citations
omitted). The latter determination requires the court to ask whether thedesisupported by
“such relevant evidence as a reasonable mind might accept as adegu@igotd a conclusion.”
Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoti@pnsol. Edison Co. v. N.L.R,BB05
U.S. 197, 229 (1938) seeSchaal 134 F.3d at 5Q1 If the district court finds that there is
substantial evidence supporting both the claimant’s and Commissioner’s positiast rufre for
the Commissioner, as that position is based on the factfinder's determinalston v. Sullivan

904 F.2d 122, 126 (2d Cir. 1990) (internal citations omitteel;alsdeChirico v. Callahan134
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F.3d 1177, 1182 (2d Cir. 1998) (affirming Commissioner’s decision where substantial evidence
supported either side).

The district court is empowered “to enter, upon the pleadings and transcript @efaha, r
a judgment affirming, modifying, or reversing the decision of the Commissioh&ocial
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. § 405(g).aAdrbsn
the court for further proceedings is appropriate when “the Commissioné&iilealsto provide a
full and fair hearing, to make explicit findings, or to have correctly applied theegulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 20@4xernal citations omitted) A
remand to the Commissioner alsoappropriate “[w]here there are gaps in the administrative
record.” Rosav. Callahan 168 F.3d 72, 83 (2d Cir. 1999) (quotiBgbolewski v. Apfed85 F.
Supp. 300, 314 (E.D.N.Y. 1997))Unlike judgesin trial, ALJs have a duty to “affirmatively
develop the record in light of the essentially +amtversarial nature of the beitgfproceedings.”
Tejada v. Apfell67 F.3d 770, 774 (2d Cir. 1999) (quotations omitted).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainful activity by reason of any medd=tkrminable physical or
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.€8 423(d)(1)(A), 1382c(a)(3)(A) Further, the claimant’s
impairment must have been of such severity that she is unable to do her previous work or,
considering her age, education, and work experience, shermiuidve engaged in any other kind
of substantial gainful work that exists in the national economy. 42 U.S.C. § 1382c(p)[@¥)B

claimant bears the initial burden pfoving disability status by presentirignedical signs and
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findings, established byedically acceptable clinical or laboratory diagnostic techniguesh
show the existence of a medical impairment that results from anatomical, physiplogica
psychological abnormalities which could reasonably be expected to produce the pdiaror ot
symptoms allegédand whicheads to theoncluson that the individual hasdisability 42 U.S.C.

88 423(d)(5)(A) 1382c(a)(3)(A), (D)see also Carroll v. Sec’y of Health & Human Serve5

F.2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a fivstep inquiry to determine whether a claimant is disabled under
the Social Security Acts set forth in 20 C.F.R. 88 404.1520 d16.920 The inquiry ends at
the earliest step at whiche ALJdeterming that the claimant is either disabled or nsabled.

First, the claimant is not disabled if she is working and performing “sutiatgainful activity.”

20 C.F.R. 88 404.1520(b), 416.920(b). Second, the ALJ considers whether the claimant has a
“severe impairment,” without reference to age, etlanaandwork experience. Impairments are
“severe”if they significantly limit a claimant’s physical or mental ability to conduct basi& wo
activities. If the claimant does not have a severe impairment, she is not disabled. 20 C.F.R. 88
404.1520(c), 46.920(c). Third, the ALJ will find the claimant disabled if her impairment meets

or equals an impairment listed in 20 C.F.R. § 404, Subpart P, Appendbed20 C.F.R. 88
404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, the ALJ maKesliag about the
claimant’s residual functional capacity (“RFGh)steps four and five. 20 C.F.R. 88 404.1520(e),
416.920(e). At the fourth step, the claimant is not disabled if gbgsesses the RRG perform
past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f). RFC is defined in the applicable
regulations as “the most [the claimant] can still do despiag] limitations.” 20 C.F.R. 8§

404.1545(a)(1).To determine RFC, the ALJ makes a “function by function assessment of the
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claimant's ability to sit, stand, walk, lift, carry, push, pull, reach, handle, stoop, ohcrou¢
Sobolewski v. ApfeP85 F.Supp. 300, 3@ (E.D.N.Y. 1997). The results of this assessment
determine the claimantability to perform the exertional demands of sustained work and may be
categorized as sedentalight, medium heavy, or very heavy. 20 C.F.R. § 404.1567.

Finally, at the fifth step, the ALXonsidersfactors such as age, educafi@md work
experiencalongside her RFC tdetermine whether the chaant could adjust to other work that
existsin the national economy. If the claimant could make such an adjusgheistnot disabled.
20 C.F.R. 88 404.1520(g), 416.920(g). At this fisigp, the burdeshifts to the Commissioner
to demonstrate that the claimant could perform other w8eée Draegert v. Barnhar311 F3d
468, 472 (2d Cir. 2002) (citinGarroll, 705 F.2d at 642).

C. The ALJ’'s Decision

On December 19, 2012, the ALJ issued a decigiemying Plaintiff's claims and
concluding that Plaintiff was not disabled within the meaning of the /&ctat 15. The ALJ
followed the fivestep inquiry in makindnis determination. R. at 15-17 At the first step, he
determined that Plaintiff hgoerformed no substantial gainful activity since the application date
of April 29, 2011.R.at17. Atthe second step, the ALJ found that Plaihaffsevere impairments
with diabetes, obesity, and back and knee disorders. R. dtlstep three, th&LJ found that
Plaintiff did not have an impairment or combination of impairments that meets or medupadig
the criteria of any listed impairmem 20 C.F.R. Part 404, Subpart P, AppendixR. at 17.
Accordingly, the ALJ proceeded to steps four and five. Thed&tdrmined that Plaintiff retained
the RFC to perform light worlbut only that requiringimple and repetitive tasks with the option
to sit or stand at will R. at 17-20. Finally, the ALJ determined that considering the claimant’s

age,education, work experience, and RFRlagre are jobs that exist in significant numbers in the
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national economy that she caerform, such aslandPackager, Small Products Assembler, and
Garment SorterR.at21. Thus, the ALJ concluded Plaintiff was not disabled. R. at 15,124. T
ALJ’s decision became the Commissioner’s final decision when the Appeals Cdeniad
Plaintiff’' s request for reviewR. at 1-6.
D. Analysis

The Commissioner moves for judgment on thagiegs, seeking affirmance of the denial
of Plaintiff's SSI benefits on the grounds that the ALJ applied the correct legal standards to
determine that Plaintiff was not disabladd that the factual findings are supported by substantial
evidence.See genally Def. Mem.; Repf Mem. of Law in Further Suppf ®ef.’s Mot.for J. on
the Pleadings (“Def. Reply Mem.”), Dkt. Entry No. 2Rlaintiff crossmoves for judgment on the
pleadings, contendinthat theALJ failed to properly(1) apply the treatingphysician rule in
evaluating theopinion of Dr. Perlovaand (3 evaluate Plaintiff's credibility SeegenerallyPI.
Mem. Plaintiff seekseversal of the ALJ decisicamdremand.Seeld. at 5-26.

Upon review of the record, the Court finds that the ALJ did not ajyalycorrect legal
standardss to the treating physician rule and Plaintiff's credihility

1. Unchallenged Findings

The ALJ’s findings as to steps one, two, and three are unchaller@g=igenerally 1d.
Upon a review of the record, the Court concludes that the ALJ’s findings at steps onk threeg
are supported by substantial evidence.

2. Application of Treating Physician Ruleto the Opinion Dr. Perlova

Plaintiff contends that, under the treating physician rule, the ALJ faileds®ess Dr.
Perlova’sopinion properly. Pl. Mem. at 131. In particularPlaintiff allegesthat the ALJ did not

evaluate thefrequency of examination and the length, nature ertent of the treatment
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relationshipwith Dr. Perlova, whose report was “well substantiated and consistent with the recor
as a whole.”Id. The Court agrees with Plaintiff's assertions that the ALJ incorrdidtyedited
the opinion of Dr. Perlova.

An ALJ must give controlling weight to the opinion of a treating physician negpect to
“the nature and severity of [a claimant’s] impairment(s20 C.F.R. § 416.927(c)(25ee also
Greek v. Colvin802 F.3d 370, 375 (2d Cir. 201&er curian); Shaw v. Chater221 F. 3d 126,
134 (2d Cir. 2000). A claimant’s treating physician is one “who has provided the individual w
medical treatment or evaluation and who has or had an ongoing treatment anippgsient
relationship with the individudl. Schisler v. Bower851 F.2d 43, 46 (2d Cir. 1988). A treating
physician’s medical opinion regarding the nature and severity of a dgsnrapairment is given
controlling weight when it is “welsupported by medically acceptable clinical and laboyator
diagnostic techniques, and is not inconsistent with other substantial evidence inotid€' rec
Burgess v. Astrye37 F.3d 117, 128 (2d Cir. 2008) (quotation marks and alteration omitted).

However “[w]hile the opinions of a treating physician deserve special respect . . . they
need not be given controlling weight where they are contradicted by othtargidd®vidence in
the record’ Lazore v. Astrue443 F. App’x 650, 652 (2d Cir. 2011) (quotikgino v. Barnhart
312 F. 3d 578, 588 (2d Cir. 2002%uch as the opinions of other medical expeHialloran v.
Barnhart 362 F.3d 28, 32 (2d Cir. 2004)Where a treating source’s opinion is not given
controlling weightthe ALJ must assess several factors to deterthm@roper weight accorded,
including: “(i) the frequency of examination and the length, nature, and extent toéahment
relationship; (ii) the evidence in support of the opinion; (iii) the opinion’s consisteih the
record as a whole; and (iv) whether the opinion is frogpexcialist.” Clark v. Comm’r of Soc.

Sec, 143 F.3d 115, 118 (2d Cir. 1998ge als®?0 C.F.R. § 416.927(c)(Zp). Some findings,
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including the ultimate finding of whether a claimant is disabled and cannot werlesarved to

the Commissioner antherefore are never given controlling weigh®&nell v. Apfell177 F.3d 128,
133 (2d Cir. 1999) (internal quotation marks omitted)Nevertheless,the ALJ must
“‘comprehensively set forth hreasons for the weight assigned to a treating physsmgnion”
Greek 802 F.3dat 375 (quotation marks and alteration omitted). A failure to provide “good
reasons” for “not crediting the opinion of the claimant’s treating physiciarrauad for remand.”

Id. (quotation marks omitted). At no point itiALJ permitted‘'to substitute his own expertise
or view of the medical proof for the treating physician's opinion or for any demtpeedical
opinion? Id.

Here, the ALJ determined that Dr. Perlova’s opinion was not consistent with the Imedica
evidene. R. at 20. Specifically, the ALJ found that Dr. Perlova failed “to substantidtadiags
with objective evidence, diagnostic reports or other clinical findimgsl “her only support for
her assessment of disability is a list of the claimant’s ca¢idin, hardly enough evidence on which
to render a finding of disability.ld. The ALJ did not assess the evaluative factors required for
assigning the proper weight to be given to Dr. Perlova’s opinion. Instead, thragklebnly the
conclusory assertion thBrr. Perlova fakdto substantiate her finding3he ALJ did not properly
apply the treating physician rubecause he did not provide further explanatidhis legal error
requires remand.

First,if an ALJ believes that @eating physician’s opinion lacks support or is inconsistent,
the ALJ may not discredit that opinion without affirmatively seeking out clarifyifanmation
from the treating physiciarSeeClark, 143 F.3d at 11dinding that an ALJ duty to developtte
administrative record and seek additional information exists independeatty dlaimant's

obligation to present evidence on his or her own behBfjcoat v. Astrue2010 WL 3154344,
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*12 (E.D.N.Y. 2010) (Because of this deferential standard, if an]/Aelieves that a treating
physician's opinion lacks support or is internally inconsistent, he may not diskhesdgihion on
this basis but must affirmatively seek out clarifying information from theoddgt Calzada v.
Astrue 753 F. Supp.2d 250, 269 (S.D.N.Y. 2010) (“[1]f a physician’s finding in a report is believed
to be insufficiently explained, lacking in support, or consistent with the physaiimér reports,
the ALJ must seek clarification and additional information from the physicifilhany clear gaps
before dismissing the doctor’s opinion.”yhe ALJ should have sought further clarification from
Dr. Perlova rather than simply egjing her opinion on the ground that she did not substantiate her
findings with “objective evidence, diagnostic reports or other clinical findings

Additionally, the ALJ’s hasty rejection of Dr. Perlova’s opinion is unfounded because the
record contains voluminous records of Plafigtiisits with Dr. Perlova These recordare not
wholly inconsistent with Dr. Perlova’s opinion that Plaintiff is unable to work due toefidack
pain, severe osteroarthritis, total knee replacement, diabetes, obesity angasatgastric band
surgery.” R. at 20. The ALJ failed to review these records, and the records from othed medi
doctors, to evaluate whether there is pragwadence in support of thieeating physician’pinion
and whethebDr. Perlova’sopinion isconsistentvith the record as a wholerhe ALJalsoshould
have recognizethat in connection with the “frequency of examination and the length, nature, and
extent of the treatment relationsfiiDr. Perlova hadreated Plaintiff since 2008, regularly
monitoring and diagnosing Plaintiff's conditions, prescribing medication, andingfdrer for
tests, specialist treatments, and suager~-rom 2008 through 2011, Plaintiff met with Dr. Perlova
nearly two dozen times about her ongoing back and knee problansbesity, and Dr. Perlova
chronicled Plaintiff'sresponsivenes$o various treatments and pain managemeNRbtably,

Plaintiff continued to see Dr. Perlova for ongoing shoulder and knee problems afé¢rlthad
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rendered his decision.

Second, the ALJ erred by adopting the opinion of the physical consultative exanminer, D
Govindaraj.Where a consulting physician’s opinion is more consistent with the record asea whol
the opinion may be given more weight than the treating physician’s opiSeeadro v. Astrug
2012 WL 3043166, &t6 (E.D.N.Y. July 25, 2012liphant v. Astrug2012 WL 3541820, at *19
(E.D.N.Y. Aug. 14, 2012(*The Second Circuit has held that if the record supports a consultative,
non-examining medical opinion, the ALJ may accord that opinion greater weight thapitingn
of a treating physician.”)However, the ALJtill must provide “good reasons” for giving more
weight to a consulting physician’s opinion based on the factors set forth in 20 C.F.R. 8§
416.927(c)(2)6). Padro 2012 WL 3043166, atc. Here the ALJdid not provide sufficient
explanation and only broadly concluded that Dr. Govindaraj’'s opinion was “substantyated b
objective evidence, clinical findings and thaiolant’s statements in the records.” R. at R0.
Govindaraj only examined Plaintiff on one occasion, and the record does not contain any
diagnostic evidence to supptnre ALJ’sfinding. At best, the highlights of Dr. Govindaraj's report
include noteson “total knee replacement,” lack #&fyphoscoliosis, gibbous, or tenderness with
Plaintiff's spine, “range of motion hin normal limits,” Plaintiffs not needin@g cane for
ambulation and Plaintiff*does a lot of walking R. at ¥9-80. However, theres insufficient
evidence othe extent to whicPRlaintiff can walk, stand, or sit whether Plaintiff needs assistance
with daily activities, forexample The report provides little helpful information for determining
Plaintiff's ability to workas comparetb Dr. Perlova’s extensivecords.

The ALJfailed to applyproperlythe treating physician ruleUpon remand, the ALJ is
directed to evaluate trapinionof Dr. Perlovaagainst the evaluative factpedong withthe tests,

consultation logs, and observation notes provided by Dr. Perlwva to seek clarifying
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information from Dr. Perlovaf necessaryto determine whether Plaintiff is disabled under the
Act.

3. Plaintiff's Credibility

Plaintiff also contends that the ALJ erred in discreditingr statements regarding the
severity ofher symptomsin assessing her functional capaciti?l. Mem. at21-23 The Court
agrees.

The Second Circuit recognizes that subjective allegations of pain may serve @&sfarbas
establishing disability.SeeTaylor v. Barnhart83 F. Agp’x 347, 350 (2d Cir2003). However,
the ALJ is afforded discretion to assessdtedlibility of a claimant ad is not “required to credit
[plaintiff’s] testimony about the severity of her pain and the functional limitatiocesused.”
CorrealeEnglehart v. Astrue€g87 F.Supp.2d 396, 434 (S.D.N.2010)(quotingRivers v. Astrue,
280 F. App’x 20, 22 (2d Cir. 2008)) o determindPlaintiff’ s credibility, the ALJ must adhere to
a twostep inquiry set forth by the regulationSee Peck v. Astru@010 WL 3125950, at *4
(E.D.N.Y. Aug.6, 2010). First, the ALJ mustonsider whether there is a medically determinable
impairment thateasonablyould be expected to produce the pain or symptoms alleGedier
v. Astrue 606 F.3d 46, 49 (2d Cir. 201@)efr curian); 20 C.F.R. §§ 404.1529(b), 416.929(&F
SSR16-3p At the first step, Plaintiff’s allegations “need not be substantiated by medidahee,
but simply consistent with it” becaudeet' entire purposeof § 416.929s “to provide a means for
claimants to offer proof that is not wholly demonstrable by medical evidendeClinton v.
Colvin, 2015 WL 6117633, at *31 (S.D.N.Y. Oct. 16, 2015) (citation omitt&€dcondif the ALJ
finds that the individual suffers from a medically determinable impairmente¢haonably could
be expected to produce the pain or symptoms alleged, then the ALJ is to evaluate thg, intensi

persistence, and limiting eftts of the individuds symptoms to determine the extent to which
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they limit the individudls capacityfor work. 20 C.F.R88 404.1529(c), 416.929(®eeSSR 16
3p.

If Plaintiff's testimony concerning the intensity, persisterae functional limitations
associated witther impairments is not fully supported lmpjective medicakvidence, the ALJ
mustevaluate the claimarstcredibility in light of seven factorgl) the claimaris daily activities;
(2) the location, duration, frequency, and intensity of the g8nprecipitating and aggravating
factors;(4) the type, dosage, effectiveness, and side effects of any medications takewvidte
the pain;(5) any treatment, other than medication, that claimant has receive(8) any other
measures that the claimant employs to relieve the pain(@ndther factors concerning the
claimants functional limitations and restrictions as a result of the pain. 20 C88R.
404.1529(c)(3)(i)vii), 416.93(c)(2)(ix-(vii); Meadors v. Astrue3d70 F. App’x 179, 18-84 (2d
Cir. 2010)(Summary Order).

“If the ALJ rejects plaintifs testimony after considering the objective medical evidence
and any othefactors deemed relevant, st explain that decision with sufficient specificity to
permit a reviewing court to decide whether there are legitimate reasahe faLJs disbelief.”
Correale-Englehart 687 F. Supid at 435. When the ALJ neglects to discuss at lenkih
crediblity determination with sufficient detail to permit the reviewing court to determine whethe
there are legitimate reasons for the Ad_dlisbelief and whethdris decision is supported by
substantial evidence, remandaispropriate.ld. at 43536, see alsalaeckel v. Colvin2015 WL
5316335at *9-11 (E.D.N.Y. Sept. 11, 2015yemanding where “the ALJ failed to consider all the
factors . . . and explain how he balanced those factafai@gt v. Astrug2012 WL 194970, at *22
(E.D.N.Y. Jan. 23, 2012) (remanding where the ALJ “considered some, bullnuft the

mandatory”factors) Grosse v. Commof Soc. Sec2011 WL 128565, at *5 (E.D.N.Y. Jah4,
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2011)(finding that the ALJ committed legal error by failing topdy factors two through seven).

In the instant actigrthe ALJdid not performproperlythe twastep inquiry The ALJdid
not answer the threshold questiomdfetherthere was a medically determinable impairment that
reasonably could be expected to produce the alleged pain or symptoms. Instead, the ALJ
summarily concluded thabecause the severity of Plaintiff’'s symptoms “do not fully prevent her
from performing her activities of daily living,and,because thereere conflicting staterants
about Plaintiff's ability to read or write EnglisR]aintiff thereforels not credible. R. at 19lt is
unclear to the Court whether the ALJ found tifa) the Plaintiff's alleged pain reasonably is not
consistent with the medical conditions from which she suyfferg?2) that the alleged pain is
consistent withPlaintiff’'s medical conditions, but the intensity and persistence of the alleged pain
are unsubstantiatechaking her subjective allegationst credible. This is legal errorequiring
remand SeeMeadors v. Astrue370 F. Appx at 185 (remanding becausthe ALJ did not
expressly consider the twatep inquiry and improperlystibjectedclaimant’s] pain contentions
to a credibility analysis at the out§etEmsak v. Colvin2015 WL 4924904, at *16 (E.D.N.Y.
Aug. 18, 2015).

Moreover,n ALJ’s brief analysis oPlaintiff's credibility, hedid notconduct properly the
multi-factor analysisn reviewing Plaintiff's testimony concerning the intensity, persistence, or
functional limitations associated with her impairment$ie ALJ did not explain which relevant
factors were considered in making a credibility determination, which oftifflaistatementde
found not credible (other than the ability to speak or write English), or how he balanced any of
the required factorsThis, too, is legal error requiring remand.

While it is clear from the record that the ALJ considered Plaintiff's daily aesfitom

her Adult Function ReporseeR. at 19, the ALJ failed to address any of the other factars.
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ALJ must “consider each of the factors set forth in 8§ 404.1529(c)(3)"“eamuhot simply
selectively choose evidence in the record that supports his conclusion” ecHanacterize a
claimant's testimony or afford inordinate weight to a single factor, beeatlasnant need not be
an invalid to be found disableshder the Social Security AttMeadors 370 F. App'x at 185, n.
2 (citation omitted) see also Jaecke?015 WL 5316335, at *1@1; Pereyra v. Astrug2012 WL
3746200, at *15 (E.D.N.Y. Aug. 28, 2012rabassa v. Astrye2012 WL 2202951, at *14
(E.D.N.Y. June 13, 2012but see Cichocki v. Astrug34 F. Appx 71, 76 (2d Cir. 201Eummary
Order) (*While the ALJ did not discuss all seven factors listed in 20 C.F.R. 8§ 416.929(c)(3), he
provided specific reasonsrfdis credibility determination . ... Because the ALJ thoroughly
explained his credibility determination and the record evidence permits lesitotige rationale of
the ALJ's decision, the ALJ's failure to discuss those factors not relevans treliibility
determination does not require remgnititation omitted)

Here, the ALXid “not analyze those factors or incorporate them into his analysis” and did
not “indicate how he balanced the various factoBagz v. Colvin2015 WL 2356729, at *16
(E.D.N.Y. May 14, 2015jciting Simone v. Astry2009 WL 2992305t *11 (E.D.N.Y. Sept. @,
2009) ¢emanding where the ALJ “did not offer any analysis of the factors prescrdved f
evaluating subjective pai}). Because the ALJ failed toonsider theother relevanfactorsand
afforded disproportionate weight to Plaintiff's daily activitietypmemand is appropriater these
reasos as well

Lastly, the Court agrees with Plaintiff that the ALJ mischaracterized Plain¢igtimony.
ALJ concludedhat Plaintiff “could do a little walking,” “had no problem sitting,” “could penfor
grocery shopping, housework and . . . sit in front of her house with her neighbor,” amdHetea

house and do her laundry.” R. at 19. The ALJ furtherdibitat “shewent outside almost every
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day and she drove.” R. at 19. Therefore, “the severity of her impairments do not fudligtdrer
from performing her activities of daily living.” R. at 19.

While the ALJ was notvholly incorrect insummarizingPlaintiff's testimony,the ALJ
failed to acknowledgePlaintiff’'s qualified explanations. Fanstance Plaintiff qualified her
descriptions in the Adult Function Repbst statingthat (1) her sons helped helean the house
and do laundry; (25he could only shop faroceries “twice a @ek for an hour each tinie(3)
going outside meant going to her neighbor’s hpamel(4) she sometimes needed others’ hHelp
complete tasks. R. at 1-32. Shestated she was unalitestand “for long periods of time,” climb
stairs kneel, squat, or reach for things on the floor. R. at 1&dditionally, Plaintiff testified
during the hearing that she could only walk for ten minutes and then needed to rest fandies mi
due to pain in her back, necks, and legs. R. at 134mtiRl&urthertestified that the pain from her
legs caused her to “cry like a baby” and “[e]verybody help me, everybody, myniauisblp me,
my kids help me . . .” with tasks. R. at-33. She testified thaf{l) she could only walk for a
“block, not more¢’ (2) she needed to use a cane dusutgerieon her knee and shoulder; &)e
needed a “special chair” to help her sit down because of her back and leg praiieé($ she
had problems standing. R. at38. Plaintiffalsospecifically noted thatvhile she had a driver’'s
license,she had stopped driving three ydlaefore R. at 31.

On remand, the ALJ should make an express findmgowhetherPlaintiff's medical
conditions reasonably coul# expecte to produce thallegedpain. If so, heaextmustevaluate
the intensity, persistence, and functional limitations, anthe extent tha®laintiff's alleged pain
exceed that which might reasonably flow from her medical conditions, the #thed should

proceed to undertake a credibility analysis pursuant ttattters listed irg 404.1529(c)(3).
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CONCLUSION

For the foregoing reasons, thefendant’anotion for judgment on the pleadingsisnied
and Plaintiff’'s crossnotion for judgment on the pleadinggismntedo the extent that this matter
is remandedpursuant to the fourtlsentence of 42 U.S.C. § 405(g) for further proceedings
consistent with thispinion.
SO ORDERED.

Dated: Brooklyn, NewYork
SeptembeB0, 2016

/sl
DORA L. IRIZARRY
Chief Judge
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