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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ROBERTS. BIRCH,

Haintiff,

MEMORANDUM & ORDER
V. 14-CV-03748PKC)

COMMISSIONER OF SOCIAL SECURITY,

Defendant.
________________________________________________________________ X

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiff Robert Birch (“Bird” or “Plaintiff’) commenced this action under 42 U.S.C. 8
405(g), seeking judicial review dhe Social Security Adminisdtion’s (“SSA”) denial of his
claim for Social Security Disability Bentdf. (Dkts. 6-8.) Té& Commissioner moves for
judgment on the pleadings, affirming his decisidfred. R. Civ. P. 12(c); (Dkt. 13). For the
reasons set forth below, the Cobgrants the Commissioner’s motion.

BACKGROUND

Plaintiff’'s History of Social Security Benefits

The history of Plaintiff's receipt of Soci&ecurity benefits is unclear. According to
Plaintiffs mother, he received supplemental ab&ecurity income (“SSI”) from the age of
seven until he was incarcerated in 2005. Y(#L.) However, on Plaintiff's Disability Report,
which is undated, he wrote that he received [&Blkefits from ages seven through eighteen. The
Disability Report does not mention Plaintiff applying for, or receiving, disability benefits

between 1999 (the year he turned 18) and 2005y@he he was incarcerated). (Tr. 143.) The

L “Tr.” refers to the administrative transcript, iwh largely consists dhe record considered by
Administrative Law Judge (“ALJ”) Mark Solomon. (Dkt. 8.)
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parties do not present any evidence that Bifaireceived benefits during this period of tirhe.
As discussedhfra, in 2011, Plaintiff filed applications fadisability insurance benefits (“DIB”)
and SSI.

. The Administrative Record

A. Evidence from Plaintiff

Plaintiff was born in 1981, and obtained high school education through a special
education program. (Tr. 30.) In 1988, when RiHfiwas seven years old, he shot himself in the
right eye with a pellet gun; hgas blinded in that eye and hascg worn a glass right eye. He
worked part—time as a stock clerk in a clothstore from Novembe&003 to March 2004. (Tr.
31, 139-41, 173.) As of 2013, he lived with hisfgehd and their three-year-old daughter,
though he also spent time with his mother. (Tr. 33, 39-40.)

Plaintiff wears glasses armaddministers prescription eydrops and cream, though, at
times, it has been financially burdensome fon ho purchase these medications. (Tr. 31-32,
37-38, 40, 146, 152.) Plaintiff testified the SSA appeal hearingathis right eye had severe
mucus, particularly in coldveather. (Tr. 37-38, 138-39, 175Plaintiff also claimed to
experience headaches two to three times a montbhwbuld last for up to four hours and cause
dizziness. (Tr. 38, 145, 152.) He testified herditi“really like taking like Tylenols and certain
pills because I'm scared to take pills. Likenl'scared to swallow pills. So, | just let [the
headache] die on its own.” (Tr. 38-39.) Pldirttad no history of watment for any other

physical condition. I¢l.) Plaintiff was treated by a pdyiatrist once in 2012, but did not

2 Incarceration renders a persoagligible for Social Securitpenefits for the period of
incarceration. 42 U.S.C.A. 8 402(skee Zipkin v. Hecklei790 F.2d 16 (2d Cir. 1986). If a
person is incarcerated for few@an 12 months, benefits are “peaded” and can be reinstated.

If a person is incarcerated for more than 12 menibenefits are terminated, and the person must
reapply after his or her releasBeewww.ssa.gov/pubs/EN-05-10133.pdf (last visited on
7/22/15).



continue treatment because the psychiatrislt ‘tike there was nothing wrong with me, you
know.” (Tr. 32.) Plaintiff statedhat he was able to ride @bus or the subway by himself,
though he also alleged that, at times, he forgot where he was going due to memory loss caused
by the pellet gun bullet fragment located incfresn his brain. (Tr. 33, 147, 152.) Plaintiff's
mother testified that his doctors determined that it was too dangerous to attempt to surgically
remove the fragment. (Tr. 41.)

Plaintiff testified that he wsa able to cook/microwave eanls (about half of his daily
meals), tend to his personal needs, dress hintsslie, feed himself, clothe himself, shave, do
laundry, sweep, mop, iron, pay bills, countasge, handle a savings account, and shop for
clothing (once a month). (Tr. 33, 36, 146-48.) Hm® altated that was altle care for his three-
year-old daughter, incluig playing with, feeding, and bathirngr, while his girlfriend worked.
Plaintiff's girlfriend stopped working in June or July 2012. (Tr. 33-34.) Plaintiff indicated that
he liked to watch telesion, go to the movies, and read magagj newspaperand books. (Tr.

35, 148-49.) Plaintiff noted &ih he was able to attd family functions, suchs birthday parties,
Thanksgiving, and baby shower§lr. 149.) He also taught hiel§, using the computer, how to
play chess. (Tr. 35-36.) Plafhtestified that his right-eydlindness did not cause limitations

in these activities. (Tr. 36.He testified that he believed he could perform his past work as a
stock clerk in a clothing steron a full-time basis.Id.)

B. Medical Evidence

On January 9, 2012, Benjamin Kropsky, M.[performed a consultative physical
examination of Plaintiff. (Trl87-90.) On the evaluation form, Pitif stated that he had lost
his eyesight in his right eye at age seven, aatllik wore a right-eyprosthesis and, at times,

had drainage from that areald.J Plaintiff reported that ki left—eye vision was good, but



occasionally slightly blurry. 14.) Plaintiff claimed difficulty with memory since the bullet
wound. (d.) He alleged no limitation imalking and climbing. I¢.) Plaintiff reported that he
started smoking up to one packager day of cigarettes age 14 and now smoked a half—
package per day.ld)) Plaintiff indicated on the form thake started using marijuana at age 14.
(Id.) He stated that he “still occasionally usearijuana,” but denied éhuse of other street
drugs. ([d.) He denied the use of alcohold.j Plaintiff stated that hevas able to take care of
his child, and clean, shower, bathedalress himself on a daily basidd. He also stated that
he was able to cook, do laundry, and shdpl.) (Plaintiff stated thahe enjoyed watching TV,
listening to the radio, readingnd playing basketball.ld.)

According to Dr. Kropsky'’s reporBlaintiff appearedh no acute distress. (Tr. 188.) His
gait was normal and he could walk on his heels and toes without difficulty and without the use of
an assistive device, such as a cand.) (Plaintiff needed no help changing for the examination
or getting on and off the examination tabldd.)( He was able to rise from a chair without
difficulty. (Id.) He had a prosthesis in his righteeyand his left eyappeared normalld.)
Examination of the chest, lungs, heart, afsiomen was normal, and the musculoskeletal
examination was normal with full range of motiand no pain or tendersg (Tr. 188—-89.) The
neurological examination wasormal with physiologic and equdeep tendon reflikes in the
upper and lower extremities, no sensory deficiedpand strength of 5/5 in the upper and lower
extremities. (Tr. 189.) Plaintiff haiditact hand and finger dexterity.ld() His bilateral grip
strength was normal (5/5).1d() Dr. Kropsky diagnosed loss dfjht eye with replacement of
prosthesis and memory problems. (Tr. 18BJ). Kropsky assessed thBtaintiff was “limited
for activities which require fine bilateral visidrecause of the loss of the right eye” but had “no

other physical limitations.” (Tr. 189 Dr. Kropsky called for a nmal consultation to address



Plaintiff's alleged memory problems, which wasrgat out by Dr. Angela Fairweather the same
day. (d.)

On January 9, 2012, Angela Fairweather, Phg2rformed a consultative psychiatric
evaluation of Plaintiff. (Tr. 183-86.Plaintiff indicated that he klaarrived at the location of the
examination by train. (Tr. 183.) He wasrrently living with his girlfriend. 1¢l.) He had a
General Education Degree (“GED”) and had bg#aced in special education classes for
behavioral problems as a childd.] He stated that he wasroently unemployed but had “been
looking for work.” (d.) Plaintiff “denied dl psychiatric symptomsput endorsed difficulties
with long—term memory.” I1(l.) He stated that he had a bist of traumatic brain injury. Iq.)

He reported drinking three alcdibeverages about once a week, but denied drug udg. (
Plaintiff reported a history ofannabis dependence, which ended in the summer of 204.). (
Plaintiff stated that he was incarated in 2005 for a drug saldd.) Plaintiff reported that he
was able to dress, bathe, and groom hifpselok and prepare foodlo general cleaning, do
laundry, shop, manage money, and take pubkmsportation independently. (Tr. 185.)
However, he reported that he needed help wathding due to cognite deficits and vision
impairment. Id.) His girlfriend assisted i when he needed helpld) Plaintiff indicated that
he had a good relationship with family members and frientls) He stated that he spent his
days watching television, playg sports, and socializingld()

Dr. Fairweather noted in her written repdhat Plaintiff wascooperative and had
adequate social skills. (Tr. 184.) His appeaeawas consistent with his stated age; he was
dressed appropriately; his hygieswed grooming were fair; his gajiosture, and motor behavior
were normal. 1fl.) He made appropriate eye contact;dpeech was fluent; his quality of voice

was clear; his expressivand receptive language was addguand his thought process was



coherent and goal directed, with no evidence of a thought disordey. His affect was tense.
(Id.) He described his mood as euthymic (stablé).) (Plaintiff's attention and concentration
were intact, as evidenced by his ability to do serial threes and simple calculatidys.Hié
recent and remote memory skills were impamedevidenced by his ability to recall only two of
three objects after five minutesld{ He was able to recall e of three glects immediately
and remember five digits forwduand three digits backwardld)

Dr. Fairweather believed that Plaintiff's pmirments were due to limited intellectual
functioning and cognitive deficits, and estimated miis intellectual functioning to be in the
borderline to below—average rangéd.X According to Dr. Fairwather, Plaintiff had good
insight and judgment. (Tr. 184-185.) Dr. irseeather noted Plaintiff's former cannabis
dependence (in “early full remission”) and ruleat “cognitive disorder not otherwise specified
(“NOS”),” but acknowledged a milder form obgnitive “deficit.” (Tr. 185.) Dr. Fairweather
assessed that Plaintiff was able to follow amtlerstand simple directions and instructions,
perform simple tasks independently, maintainraite and concentration, learn new tasks, make
appropriate decisions, relate adegilawith others, and appropriatedal with stress. She also
concluded that Plairffiexhibited mild difficulty maintaiing a regular sctthile and performing
complex tasks independently, dizecognitive deficits. 1¢l.)

On April 19, 2012, A. Stockton, M.D., a sapsychiatric consultant, reviewed the
available medical evidence (Ti91-200), and assessed Plaintifoaty “moderately limited” in
his ability to: (1) understand, remember, and catrydetailed instructionsand; (2) complete a
normal workday and workweek without interrugts from psychologicalipased symptoms and
to perform at a consistent pace without an unreddemaimber and length of rest periods. (Tr.

197-98.) In Section Il of the form (labeled “Fational Capacity Assessment”), Dr. Stockton



noted the evidence that he considered, and explained that with these “moderate” limitations,
Plaintiff “would be able to stain attention and concent@ti interact appropriately with
coworkers and supervisors, and adapt tangka in the work environment.” (Tr. 199.)

STANDARD OF REVIEW

FRCP12(c)

Rule 12(c) of the Federal Rules of Civildéedure (“FRCP”) providethat “[a]fter the
pleadings are closed—but eadpough not to delay trial—a pgrtnay move for judgment on
the pleadings.” FRCP 12(c). The legal staddaapplicable to a FRCP 12(c) motion are the
same as those applied to a FRCEDb)(6) motion to dismiss.Bank of New York v. First
Millennium, Inc, 607 F.3d 905, 922 (2d Cir. 2010). ¥$arvive a FRCP 12(b)(6) motion, “a
complaint must contain sufficient factual matter, abeg@s true, to state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (internal quotation marks
omitted). In evaluating a FRCP 12(b)(6) motitre Court must accept all well-pleaded factual
allegations of the complaint dsue, and draw alleasonable inferences in favor of the non—
moving party, here, Plaintiff.ld. at 679. Where a plaintiff proceegso se the Court must
construe the pleadings liberally and interpret themaise the strongest arguments they suggest.
Sykes v. Bank of Anv23 F.3d 399, 403 (2d Cir. 2013)iestman v. Fed. Bureau of Prisgns
470 F.3d 471, 472 (2d Cir. 2006).

. Review of Administrative Decisions

In reviewing a final decisiorof the Commissioner, the Court’s duty is to determine
whether it is based upon corrdegal standards angtinciples, and whether it is supported by
substantial evidence in the record, taken as a whdée Talavera v. AstruéTalaverd), 697

F.3d 145, 151 (2d Cir. 2012) (the Court “is limiteddetermining whether the [Social Security



Administration’s] conclusions we supported by substantial esitte in the record and were
based on a correct ldgstandard.”) (quoting.amay v. Comm’r of Soc. Seb62 F.3d 503, 507
(2d Cir. 2009)). “Substantial evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind might acce@daguate to support a conclusionSelian v.
Astrue 708 F.3d 409, 417 (2d Cir. 2013) (quotiRgchardson v. Peralest02 U.S. 389, 401
(1971)) (alterations and internal quotation rksa omitted). In determining whether the
Commissioner’s findings were based upon substagnidence, “the reviewing court is required
to examine the entire record, including cadictory evidence and evidence from which
conflicting inferences can be drawnMongeur v. Heckler722 F.2d 1033, 1038 (2d Cir. 1983).
However, the Court is mindful that “it is up to the agency, and not this court, to weigh the
conflicting evidence in the record.Clark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir.
1998). Under any circumstances, if there is &gl evidence in theecord to support the
Commissioner’s findings as to amgct, they are conclusive and must be upheld. 42 U.S.C. §
405(g);Cichocki v. Astrug729 F.3d 172, 176 (2d Cir. 2013).

DISCUSSION

Disability Under the Social Security Act

The Act provides that an individual is disabiédhe or she is unable “to engage in any
substantial gainful activity by reason of amyedically determinable physical or mental
impairment . . . which has lasted or can bpeeked to last for a ctinuous period of not less
than 12 months.” 42 U.S.C. § 423(d)(1)(A). Gualify for Social Security Disability benefits,
the claimed disability must result “fromanatomical, physiological, or psychological
abnormalities which are demonstrable by medicadigeptable clinical ahlaboratory diagnostic

techniques.” Id. § 1382c(a)(3)(D)accord Tejada v. Apfell67 F.3d 770, 773 (2d Cir. 1999).



The Act's regulations prescribe a five-stgmalysis for the Commissioner to follow in
determining whether a disability benefit claimatisabled within the meaning of the AGee
20 C.F.R. § 404.1520(a)alaverg 697 F.3d at 151.

First, the Commissioner determines whetltbe claimant currently is engaged in
“substantial gainfubctivity.” If so, the claimant is natisabled. 20 C.F.R. § 404.1520(a)(4)(i).
If not, the Commissioner proceeds to the sedaqdiry, which is whether the claimant suffers
from a medical impairment, or combination of @mments, that is “severe,” meaning that the
impairment “significantly limits [claimant’s] physal or mental ability to do basic work
activities.” If the impairment is not sever¢he claimant is notdisabled. 20 C.F.R.
8404.1520(a)(4)(ii), (c).

If the impairment is severe, the Commissioner proceeds to the third inquiry, which is
whether the impairment meets or equals ongm@fimpairments listed in Appendix 1 to Subpart
P of Part 404 of the Act’s regulations (the “Lingis”). If so, the claimans presumed disabled
and entitled to benefits. 20 C.F.R. § 404.158@j&ii). If not, the Commissioner proceeds to
the fourth inquiry, which is whether, despite olant’'s severe impairmente has the “residual
functional capacity” (“RFC”) to perform paswtork. 20 C.F.R. 8§ 404.1520(a)(4)(iv). In
determining a claimant's RFC, the Comnusgr considers all medically determinable
impairments, even those that are not “sever20 C.F.R. § 404.1545(a)(2)If the claimant’'s
RFC is such that s/he can still perform past work, the claimant is not disabled. If the claimant
cannot perform past work, the Commissioner prosdedthe fifth and final inquiry, which is
whether, in light of the claimant’'s RFC, agmlucation, and work experience, the claimant has
the capacity to make an adjustméo perform other work. 20 ER. § 404.1520(a)(4)(v). If the

claimant has such capacity, the claimant is disabled. If not, the claimant is disabled and



entitled to benefits.ld. The claimant bears the burden obying his case at steps one through
four; at step five, the burden shifts to then@oissioner to establish that there is substantial
gainful work in the national economy that the claimant could perfdoits v. Barnhart 388
F.3d 377, 383 (2d Cir. 2004).

[l The ALJ's Decision

Birch filed an application for disability befiis on June 27, 2011. (Tr. 12.) He also filed
an application for SSI on December 2, 201d.) ( Both applications alleged that his disability
began on March 31, 2006.(1d.) The application was deniednd Birch then requested an
administrative hearing before an ALI.J

First, the ALJ found that Birch had not eggd in substantial gawl activity since his
alleged onset date. (Tr. 14.) At step twe #LJ found that Birch’s right-eye blindness and
cannabis dependence in early renoissiere severe impairmentslid.j The ALJ found that
Plaintiff's alleged cognitive defits and memory loss did not diya as severe impairments
within the meaning of the Soci&8ecurity Act and Regulations.ld() At step three, the ALJ
found that Birch did not have an impairment, @@mbination of impairments, that met or
medically equaled the Listings.ld() The ALJ based this finding otie fact that Plaintiff's
“severe impairments” did not result in at leawo of the following: “marked restriction of
activities of daily living; marked difficultiesin maintaining social functioning; marked
difficulties in maintaining concentration, petsisce, or pace; or repeated episodes of

decompensation, each of extended duration.” (Tr. 15.)

3 The Court notes that Plaintiff was still incarcerated at this time.

10



The ALJ then proceeded to determine Birch’s RFC and found that he was able to perform
a full range of work at all exertional levels wath the nonexertional liitation of being able to
perform a job requiring only occasiorfade bilateral vision. (Tr. 16.)

After determining Plaintiffs RFC, the ALJ leesd a vocational expert (“VE”) to consider
a hypothetical individual, of the same age, edocatand work experience as Plaintiff, with the
ability to perform work-rated mental and physicattivities, subject tahe limitation that the
job could require only occasional fine bilateral vision. (Tr. 22.)

The VE testified, via telephone, that such a person would be able to perform the
requirements of representative occupatisash as: (1) hand packager (mediuBigtionary of
Occupational Titles(*DOT’) No. 920.587-018, with 3,500 jobs in the local economy and
164,000 jobs in the national econgn{2) dishwasher (mediumpOT No. 318.687-010, with
2,000 jobs in the local economy and 250,000 jobthénational economy, and; (3) garment
sorter (light),DOT No. 222.687-014, with 2,420 jobs in tloegal economy and 135,000 jobs in
the national economy. (Tr. 45.)

The ALJ then asked the VE to considerhypothetical indidual with the same
limitations as in the first scenario, but witketadditional limitation of suffering headaches three
times per month lasting an hour or more per dé@y. 46.) The VE testifie that there were no

jobs consistent with that hypotheti¢al(Tr. 45-46.)

* The ALJ presented this hypothetical briedlyd did not ask the VE to elaborate on her
response, nor did he include this element ef\f’s testimony in hisetision. (Tr. 45.) As
discussednfra, it is within the ALJ’s discretion to choos® give less weight to this testimony in
light of other factors.See Zabala v. Astru&95 F.3d 402, 410-11 (2d C2010) (“If a claimant
has nonexertional limitations that significaniimit the range of work permitted by his
exertional limitations, the ALJ is required to cahswvith a vocational expert”) (internal citation
and quotation marks omittedylarcus v. Califanp615 F.2d 23, 27 (2d Cir. 1979) (“The ALJ has
discretion to evaluate trezedibility of a claimant and to ame at an independent judgment, in

11



On February 19, 2013, the ALJ issued a deciBimating Plaintiff not disabled. (Tr. 12.)
This decision became the Commissioner’s fidaktision after the Appeals Council denied
Plaintiff's request for re@w on May 10, 2014. (Tr. 1-5.)

1. Analysis

A. The ALJ's Ultimate Determination Th&faintiff Was Not Disabled Was Correct

1. Plaintiff Has Not Been Gainfully Employed

The ALJ was correct in finding that Pl&fh had not engaged in substantial gainful
activity since the alleged oeisdate of March 31, 2006Plaintiff claims thathe held one job as
an adult, from 2003 through 2005, as a stdekk at a clothing store. (Tr. 141.)

2. Plaintiff Has More Than One “Severe Impairment”

The ALJ was correct in finding that Plaffis right-eye blindness constitutes a severe
impairment. He also found that Plaintiff's “cammdependency in early remission” constitutes
a severe impairment, which Plaintiff rightly noteas not “diagnosed”, so much as noted by the
medical professionals who examined him. (14, 6.) However, it does not appear that the
“cannabis dependency” played a significant rbeyond step two of the ALJ's analysis, and
certainly was not decisive in the findingathPlaintiff is notdisabled. (Tr. 19.)

The ALJ was also correct in finding that Plaintiff’'s poor memory and cognitive defects,
while no doubt problematic for Plaintiff to sonextent, do not rise to the level of severity

required for a finding of “severe impairment.” &m ALJ notes, Plaintiff manages to engage in

light of medical findings and othevidence, regarding the truetemt of the pain alleged by the
claimant.”).

® Plaintiff notes in his Affidaiin Opposition that this onsettgais incorrect. Although the
March 2006 date appears to have originatdelamtiff's first petition for SSI in 2011, it does
seem that Plaintiff's disabilitgriginated on the da of his pellet gun accident at age seven,
which was in 1988. (Tr. 31-32.)

12



daily activities requiring “significant levels of concentration, attention, memory, and cognitive
skills.” (Tr. 15.) Plaintiff discusses plagrchess on the computeradeng, traveling alone on
public transportation, and acting as primary caregfer his daughter much of the time, all of
which indicate that his memory and cognitivepaeity are not severely impaired. (Tr. 35-36.)

3. Plaintiff's Impairments Do Not Equal @édult Mental Disorder in the Listing of

Impairments

The ALJ was correct in finding that, addedyether, the two “severe impairments” as
well as Plaintiffs more minor impairments, fail to constitute a mental impairment equal in
severity to one of the listed impairments inQ®.R. Part 404, Subpart P, Appendix 1. The ALJ
correctly found that Plaintiff's dliculties and restrictions withrespect to activities of daily
living, social functioning, and concentration alle@s “mild,” according to Plaintiff's testimony
and his own Function Report.

Plaintiffs competence in hoabold chores, self-care, tedwia public transportation,
and care for his young daughter all suggest thatdativities of dailyliving are, at most,
moderately restricted. (Tr. 15.Plaintiff's testimony that hgets along well with friends and
family, and attends social functiomgdicates that he experiences no more than mild difficulty in
social functioning. (Tr. 149.) Rilarly, Plaintiff's testimony thahe reads and plays computer
chess, among other things, suggests that he is capable of significant attention and concentration,
indicating no more than mild diffi¢ties in the last degory. (Tr. 15.)

4. The ALJ’'s Determination d?laintiffs RFC Was Correct

Finally, the ALJ was correct in finding thttie claimant's RFC was such that he could

perform a job requiring only occasional fine bitalevision and the ability to carry out simple

13



instructions, make simple work-related decisjoespond appropriately to supervisors and co—
workers, and appropriately addptchanges in the work setting.

Subjective symptoms are not sufficient tdéabish that a person is disabled under the
definition of the Social Security Act; themaust be medical signand laboratory findings
showing a medical impairment that could reasbndle causing the symptoms. 20 C.F.R. 88
404.929(a) & (b), 416.929(a) & (b).The ALJ considered objective medical evidence from
experts as well as Plaintiff's owsubjective reports, and deaidl® weigh the expert testimony
more heavily than the Plaintiff’s reports. (Tr. 18.)

First, the ALJ considered Plaintiff's @wtestimony and the claims he made on his
Function Report. On one hand, the Plaintiffifeest (in addition to the claims about cognitive
functioning made in Section 2 above) thatHa&l previously worked part—time stocking and
folding clothing in a clothing stet and that he thought he could do that work full-time if it was
available. (Tr. 36.) He algestified that he was the prary caretaker for his young daughter,
and that he could cook, clean, shapd do laundry, as well asgage in recreational activities
like board games. (Tr. 34, 149.) On the otend, he reported occasional headaches and poor
memory on his Function Report, and statedhat hearing that his childhood head injury had
resulted in headaches lasting sav&ours, several times per mofittfTr. 38.)

Next, the ALJ considered Dr. Fairweather’s pgagtric evaluation of Riintiff. (Tr. 17.)

Dr. Fairweather opined that Plaintiff coulidllow and understand simple directions and

instructions, perform simple gks independently, maintain att®n and concentration, learn

® Plaintiff mentioned headaches in his testimtmshe ALJ (Tr. 38), and in a section of his
Function Report concerning condit®affecting sleep (Tr. 143ut did not list headaches
among eight “physical or mental conditions” on Bisability Report (Tr. 139). No mention of
headaches appears in the reports by DiswEather, Kropsky, or Stockton. (Tr. 183-186, 187—
190, 191-206).
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new tasks, make appropriate demns, relate adequately with otegand appropriately deal with
work—related stress. Id)) She also found that Plaintiff ould have mild difficulties with
maintaining a regular schedule and parfing complex tasks independentlyd.)

Finally, the ALJ considered the physigical examination performed by Dr. Kropsky,
M.D., an internist. (Tr. 18.) Dr. Kropsky foumibthing remarkable in his examination, except
for Plaintiff's right-eye blindnss and some memory difficulties reported by Plaintiff.Id.)

Based on the objective medicakpert reports, much ofvhich was consistent with
Plaintiff's subjective self-reports, the ALJ cortlgassessed Plaintiff's RFC as permitting him to
perform past work.

5. Jobs Are Available to Individisawith Plaintiff's Capabilities

After considering the VE’s evaluation & hypothetical worker of the same age,
education, work experience, andidrial functional capacity as Pif, the ALJ was correct in
finding that Plaintiff could perform work thagxists in significant numbers in the national
economy, including the representatioccupations of hand packager, dishwasher, and garment

sorter’

’ Although the ALJ did not includiéin his final report, the VEestified tha& person whose
limitations included the severe heaties described by Plaintiff mighdt be able to perform any
work that exists in substantial numberghe national economy. The ALJ appears to have
omitted this part of the testimorfisom his report because Plaintgftescription of his headaches
is purely subjective and uncorroborated by the megicany medical prassional, making it the
type of symptom that the ALJ may choose to ttrednot, at his disetion. The Court also

notes that, though claiming to suffer from thegeoreedly severe headaches, Plaintiff chose not
to take medication to mitigate their effects, putedly due to a fear déking pills. (Tr. 38-39.)
Since Plaintiff mentioned the headaches only when prompted, and omitted them from several
self-reported medicalocuments, the ALJ’s exerciselo$ discretion to discount these
subjective, medically uncorrokated reports was reasonable.

15



CONCLUSION
Based on the foregoing, the Court finds ttiet ALJ applied the ¢cect legal standards
and did so in the correct manner, and that thd@#&ktonclusions of law and findings of fact are
supported by substantial eviden Accordingly, the Commigsier’'s motion for judgment on
the pleadings pursuant to FRCP 12(c) is gihnte its entirety, and the ALJ's decision is

affirmed. The Clerk of Court is respectfully directed to terminate this matter.

SO ORDERED:

/s Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated: July 31, 2015
Brooklyn, New York
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