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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JACOB'S VILLAGE FARM CORP. etal, |
Plaintiffs, MEMORANDUM & OPINION
- against Case No. 14 CV 4109 (PKC)
NAUM YUSIFOV, et al.
Defendants.
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

This action for relief under the federal Perishable Agricultural Commodities Act
(“PACA”) and New York lawis the latest salvo ian ongoing dispute between two brothers and
their produce businesses in Brooklyn, New Yodlcob’s Village Farm Corp. and its proprreto
Jacob Yusifov, bring suit against Defendants Naum Yusifov a/k/a Nick Yusifov, LanfoWusi
a/k/a Svetlana Beyn, Nick’s Produce Corp., John Montes a/k/a John Ruiz Montes, and John Does
1-10. In a ninecount ComplaintPlaintiffs allege that Defendantssappropriatec&nd divered
funds and assets from Plaintiffs’ PACA trust beginning on an unknown date during @O&fer
but at least since 2009.

Plaintiffs’ Complaint alleges four causes of action under PACA, and five cafiaeson
under New YorHaw. Defendants move to dismiss the Complaint pursuant to Rules 12(b)(1) and
12(b)(6) of theFederal Rulsof Civil Procedure (“FRCP”), arguing that the Court lacks subject
matter jurisdiction over this action because Plaintiffsve failed to stata vald claim under
PACA. Defendantsirge the Court talismiss Plaintiffs’ federal claims ardécline to exercise

supplemental jurisdiction over Plaintiffs’ state law claims.
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For the reasons stated below, the Court grants Defendants’ Motion to Dianiiss
entirety.

. BACKGROUND AND FACTS

The following facts are drawn from the allegations in Plaintiffs’ Complaint

A. Parties

Plaintiff Jacob’s Village Farm Corp. (“Jacob’s Village”) is a Newrk a@orporation
located in Brooklyn, New York. (Dkt. 1, ComplaiftCompl.”), 1 5.) Jacob’s Village is a
PACA:-licensed dealer and wholesaléCompl., § 5.) lbuys and resells wholesale qgtites of
perishable agriculturlommaoditie$ in interstate commerce. (Compl.6Y

Plaintiff Jacob Yusifov(“Jacob”) is the sole shareholder and a principal of Jacob’s
Village. (Compl., T 7.) A native speaker of Russian and Hebrew, Jacob has limited English
proficiency, and therefore has relied on his brother and -$istaw to translate produce orders,
communicatewith suppliers and customers in English, write cheokake wire transfers, and
maintain the books and records for Jacob’s Village. (Compl., 17.)

Defendants Naum Yusifov, also known as Nick Yusifov (“Nick”), and Lana Yusifov,
also known as Svetlana BeyflLana”), are Jacob’s brother and sistefdaw, respectively.
(Compl., 11 8, 12 Nick and Lanaeside in Brooklyn, New York. (Compl., 11 8, 12)aintiffs
allege that, by virtue of his activities on behalf of Jacob’s Village, Miek an unauthored
principal and fiduciary of the Jacob’s Village PACA trust and its othezteis(Compl., § 8.)
Lana assisted Nick in carrying out such tasks for Jacob’s Village. (Cdhi#.)

Defendant Nick’'s Produce CorfNick’'s Produce”) is a New York corporain,

incorporated by Nick and Lana in July 2013. Nick’s Produce became a PACA licensee on

The Court will use the term “produce” to refer to perishable agricultural caiitie®



August 8, 2013, with Nick as its principal. (Compl., ¥L®.) Plaintiffs allege that, from
August 2013 on, Defendants financed Nick’'s Produce with producéuadd misappopriated
from the Jacob’s Village PACA trust and other assets. (Compl., 19.)

Defendant John Montes (“Montes”) resides in Florida. Montes was an employee of
Nick’s Produce. Plaintiffs allege that Montes falsely represented hiaseafbokerand agent
for Jacob’s Village.(Compl., 11 13-14.)

Plaintiffs also name John Does1D defendants, alleging that additional individyals
unknown to Plaintiffs at this timeparticipated in Defendants’ schente misappropriate
Plaintiffs’ funds and produce. (Compl., § 15.)

B. Relevant Facts

Jacob started Jacob’s Village in February 2005. (Compl., | 16fiystitreceivedits
PACA license either in 2005 or 2089lts current PACA license was issued on April 24, 2012
(No. 20120907), in the name of Jacobilage Farm Corp. (“Jacob¥. (Compl., T 18.)
Plaintiffs specifically allege that Jacob’s Village is a PACA dealer in itatierscommerce.
(Compl., 1 19.) In compliance with its PACA obligationdacob’s Village had a movinge.,
non-segregatedrust fund where it commingled the produce it receiweith the proceeds from

its salesand resal®f produce’ (Compl., 1 20.)

2 The Complaint contains conflicting information on whether Jacob’s Villagedicsived

its PACA license irR005 or 2009. SeeCompl.,§ 18 (stating Jacob’s Village received its first
PACA license in 2005)d., 1 6 (alleging Jacob’s Village “has been a licensed PACA dealer
since 2009) The exact date of when Jacob’s Village first received its PACA license, however,
is not relevant to this Court’s resolution of Defendants’ motion to dismiss.

3 As recorded in the PACA license, Jacobs does not have an apostrophe.

4 PACA provides that “[p]erishabkegricultural commodities received by a commission

merchant, dealer, or broker in all transacti@ms] all inventories of food or other products
derived from perishable agricultural commoditi@sdany receivables or proceeds from the sale
of such commodities or products, shall be held by such commission merchant, dealer,ror broke
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Due to Jacob’s limi@ English proficiency, Nick and Lana assisted Jacob in certain
business activities. T$ assistance included reading and orally tramgjatommercial
documents, ordering produce from suppliers or through produce brokers in accordance with
Jacob’s verbal instructions, instructing suppliers and shippers where ordered produoebea
shipped, writing checks to suppliers and brokers, receiving Jacob’s Village bankestizteand
maintaining the books and records for Jacob’s Village. (Compl., %221 Nick and Lana
performedthese activities without compensation or interest in the business, andffBlainti
estimate Nick spent-2 hours per week on these activities. (Compl., 1 25.)

Plaintiffs allege that at an unknovpoint in timebetween 2005 and July 31, 2009, Nick
and Lana began diverting and misappropriating Jacob’s Village PACA trust fseth ad
other assets of the Plaintiffs throutife unauthorizedssuance of checks and wire transfers to
Nick and Lana. (Compl., § 28.) Jacob learned of Nick and Lana’s alleged schéumei2013
after reviewing a bank statement that showed unauthorizedschedkwire transfers to Nick and
Lana amounting to more than $500,000. (Compl., § 29.) Plaintiffs allege that the diverted funds
came from the Jacob’s VillageARA trust fund and other Jacob’s Village assets. (Compl., |
29.)

After making this discoveryacob closed the Jacob’s Village bank account and opened a
new bank account. (Compl., 1 32.) HoweWaijntiffs allege that Defendants then either began
or continued to make unauthorized orders of produce in the name of Jacob’s Village, with
deliveryto Nick’'s Corp. or to others fddefendantsbenefit. (Compl., § 33.) Plaintiffs allege

that these unauthorized orders led produce sellers to falsely believe thas Yaltadee ordered

in trustfor the benefit of all unpaid suppliers or sellers [.]” 7 U.S.C. § 499¢e(@@phasis
added).



the produce. (Compl., 1 34.) When some sellers did not receive payment from Jadagés Vil
they filed PACA complaints against Jacob’s Village and brought suit. (Corfif#4-486.)

Plaintiffs claima total loss and damages to Jacob’s Village in excess of $1,000,000, and a
loss to Jacob consisting of personal incahemore than $100,000 and an unspecified amount of
capitalthatJacob contributed to Jacob’s Village. (Compl., 11 42—-43.)

C. Procedural History

Plaintiffs filed this action on July 2, 2014. Their niceunt Complaintpleads four
causes of action under PACA, and five causes of action inelerYork law On November 5,
2014, Defendants moved to dismiss the Complaint pursuaRR@P P2(b)(1) and 12(b)(6).

(Dkt. 13.)
. STANDARD OF REVIEW

A.  FRCP12(b)(2)

FRCP 12(b)(1) provides for the dismissal af claim for lack of subjeanatter
jurisdiction. Fed. R. Civ. P. 12(b)(1). When evaluating a motion to dismiss under FRCP
12(b)(1), the ©urt must determine whether the defendant challenges “the legal or factual
sufficiency of the plaintiff's assertion of jurisdion, or both.” Robinson v. Got’of Malaysia
269 F.3d 133, 140 (2d Cir. 2001). Where the defendant challenges the legal sufficiency of the
plaintiff's jurisdictional allegations, the Court takes all facts alleged in the corhpkinue and
draws allreasonable inferences in favor of the plaintiff. (quotingSweet v. Sheaha@35 F.3d
80, 83 (2d Cir. 2000) (quotation marks omitteshe also Doyle v. Midland Credit Mgmt., Inc.

No. 11 CV 5571, 2012 WL 5210596, at *1 (E.D.N.Y. Oct. 23, 20d}ting that a defendant’s
“facial challenge” to the complaintbntests the legal sufficiency of the plaintiff's jurisdictional

allegationg]”), aff'd, 722 F.3d 78 (2d Cir. 2013). Where the defendant disputes the accuracy of



the facts alleged in the Complaint, the Court may consider evidence outside a@tisngde
relevant to the jurisdictional question in deciding the motitzh. (citing Robinson 269 F.3d at
140).

Here, Defendants’ motion consists of a facial challenge, contesting #iestéficiercy
of Plaintiffs’ PACA claims. As suchthe Court takes all facts alleged in the complaint as true
and draws all reasonable inferences in favd?laintiffs.”

B. FRCP 12(b)(6)

FRCP12(b)(6) provides for the dismissail a complaint for a plaintiff's failure “to state
a claim upon which relief can be granted=éd.R. Civ. P. 12(b)(6). To withstand a motion to
dismiss pursuant to RulE2(b)(6), a complaint must plead facts sufficient “to state a claim to
relief that is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 57(007). In
evaluating a 12(b)(6) motion to dismissdistrict court must accept the factual allegations set
forth in the complaint as true, and draw all reasonable inferences in favor of théfpl&ee
Nielsen v. Rabin746 F.3d58, 62(2d Cir. 2014) However, the Court is “not required to credit
conclusory allegations or legal conclusions couched as factual allegétioft.’ (quoting
Rathstein v. UBS AG708 F.3d 82, 94 (2d Cir. 2013)).

The liberal notice pleading standardRuile 8(a) only requires that a complaint set forth
“a short and plain statement of the claim showing that the pleader is entitled to fBheimbly
550 U.S.at 555. Under Rule8(a)(2), the complaint need not set forth “dethili@actual
allegations,” but the plaintiff must present “more than labels and conclusions, anduéaiorm

recitation of the elements of a cause of action will not dd.” A complaint that “tenders ‘naked

> Essentially, the Court applies the sastendard of review as under FRCP 12(b)&ge

Lerner v. Fleet Bank318 F.3d 113, 128 (2d Cir. 2003) (notingtttiee distinction between a
dismissal for lack of subject matter jurisdiction and one for failure to state a ckmiety*has
practical consequences, because the standards . . . are substantively identical.”)



assertion[s]’ devoid offurther factual enhancementiill not suffice. Ashcrof v. Igbal 556
U.S. 662, 678 (2009uotingTwombly 555 U.S. at 557)Rather, “[flactual allegations must be
enough to raise a right to relief above the speculative levelf{tombly 550 at 555 A
complaint should be dismissed whéhne plaintiffs havenot “nudgedtheir claims across the line
from conceivable to plausible[.]id. at 570.

Attached to Defendants’ motion to dismiss are documents extrinsic to the Complaint.
(SeeDkts. 14-4, 145.) Though the protective orders at issue are matters of public record, for
which the Court may take judicial notice, the Court does not consider ibeausehey are
irrelevant to Plaintiffs’ PACA claims. The Court likewise does not consldeob’saffidavit
responding to Defendants’ exhibitsecause itis also irrelevant to the issues raised by
Defendants’ motion. SeeDkt. 15-1.)

1. DISCUSSION

Plaintiffs Complaintalleges that this Court has subject matter jurisdiction pursuant to 28
U.S.C. 81331 (federal question jurisdiction) and 1867(a) (supplemental jurisdiction).
Plaintiffs allege four claims under PACA, 7 U.S.C. § 4%8aeq, andfive claims under New
York law.® In moving to dismisspursuant to FRCP 12(b)(1) and 12(b)®kfendantsrgue that
the Court lacks subject matter jurisdiction because Plartt#fe failed to state a valid claim
under PACA. (Def. Memo at ECF 1615.)" Theyfurtherurge the Court to decline to exercise

supplemental jurisdiction over Plaintiffs’ state clain{f®ef. Memo at ECF 20.)

6 Plaintiffs’ Complaint makes referencettee federal Robinson-Patman Act (Compl., 11 2,

38), but does not allege any causes of action under RobiHetoman. Plaintif’ opposition
clarifies that their complaint does not stateause of action under Robing®@atmanPl. Opp.at
ECF 19), and so Plaintiffs withdraw without prejudice the allegation that jurisdlictitne
action is based in part on RobinsBatmanig.).

! Citations to ECF” refer to the pagination generated by the Court’s electronic docketing
system and not the document’s internal pagination.
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Thus, br this Court to have subject matter jurisdiction over Plaintiffs’ action, it must find
that Plaintiffs have successfully stated a claim under PACA, or that in teacabef a valid
federal claim, it is proper for the Coud exercise its supplemental jurisdiction over Plaintiffs’
state law claim&. The Court begins by examining Plaintiffs’ PACA claims.

A. Background on PACA

“Congress enacted PACA in 1930 to regulate the interstate sale and marketing of
perishable produce.R Best Produce, Inc. v. Shulman-Rabin Mktg. Cetp7 F.3d 238, 24@d
Cir. 2006)(citing H.R. Rep. No. 98543, at 3 (1983), reprinted in 1984 U.S.C.C.A.N. 405, 406
Am. Banana Co., Inc. v. Republic Nd@&ank of New York362 F.3d 33, 36 (2d Cir. 2004))ts
regulatory scheme requires the licensing of all entities who qualify as celmmiserchants,
dealers and brokers under the statute, and bars a variety of unfair trade phgcticese parties.

See7 U.S.C. 88 499b, 499c.

In 1984, Congress amended PACA “by adding Section 499¢e(c), which requires licensed
dealers to hold all perishable commodities purchased on-tenortcredit, as well as sales
proceeds, in trust for the benefit of unpaid sellerarh. Banana C9.362 F.3dat 37 (citing7
U.S.C. §499¢(c)(2)). PACA “defines the corpus of the trust as all procieiged from sellers,
including ‘all inventories of foodor other products derived from’ the producend any
receivables omproceeds from the sale of sucprodiwce or its derivative products. R Best
Produce 467 F.3d at 24{citing 7 U.S.C. 8§ 499¢e(c)(2) “The purpose of the trust i&‘increase
the legal protection for unpaid sellers and suppliers of perishable agricultunalocines until

full payment of sms due have been received by themd. (quotingH.R. Rep. No. 98543, at

8 Diversity jurisdiction does not apply because all parties are citizensnoiYNik.

(Compl., 115, 7, 8, 10, 12.)



2 (1983). PACA trusts are governed by general principles of trust law “unlesslaw directly
conflicts with the PACA statute.”D.M. Rothman & Co. v. Korea Commercial BankNéw
York 411 F.3d 90, 94 (2d Cir. 2005).

Thus, as the Second Circuit has recognizélde ‘legislative history and the text of
[PACA] as well as the implementing regulations all make cleartthat assets are intended
exclusively to benefit produce sUgrs.” R Best Produce467 F.3d at 22 (citing Am Banana
Co, 362 F.3d at 38). To that end, PACA provides a private right of action to trust beneficiarie
seeking to enforce payment from the trust. 7 U.S.C. 8 499 (€T he several district courts of
the United States are vested with jurisdiction specifically to entertain (i) schgntrust
beneficiaries to enforce payment from the trust, and (ii) actions by theté8gde prevent and
restrain dissipation of the tru3t.

B. Count Two, Failureto Maintain PACA Trust

In Count Two of the Complaint, Plaintiffs allege that Defendant Nick's Corpaliel
under7 U.S.C. 88 499¢(c)(2), 499e(c)f@y misappropriation of the Plaintiffs’ PACA trust fund
and other assets. (Comf]f 6662.) Defendants argue that Plaintiffs cannot sue under Section
499dc) because they are not beneficiaries of the PACA trust. (Def. MenteCht 10.)
Plaintiffs acknowledge that their theory of recovery presents a “casstahipression” but umg
the Court to imply a cause of action for PACA trustees to sue to enforce thg8eeall. Opp.
at ECF 6) As discusseddiow, the Court finds that Plaintiffs’ misappropriation claim fails to
state a claim under PACANd rejects Plaintiffsargumenthat the Court shoulonply a private

right of actionthat would allow Plaintiff4o suein their capacity as PACA trustees.



1. Whether PlaintiffsMisappropriation ClainStates A Claim Under PACA

The two PACA provisions cited by Plaintiffs in Count Two govern the PACA trust.
Section 499e(c)(2) provides: “[p]erishaldgricultural commodities received by a commission
merchant, dealer, or broker in all transactions, and all inventories of food or othectgprodu
derived from perishable agricultural comma@gbt and any receivables or proceeds from the sale
of such commodities or products, shall be held by such commission merchant, dealer, or broker
in trust for the benefit of all unpaid suppliers or sellers .” 7 U.S.C. 8§ 499e(c)(2)Section
499¢(c)(4 regulates the licensee’s billing or invoice statements “to provide noticeof
licensee’s intent to preserve the trust” and states that “[t]he seller of thes®dii®s retains a
trust claim over these commodities . . . until full payment is recgived).S.C. § 499¢(c)(4).

PACA’s provision setting forth a private right of action extends only to trust
beneficiaries.7 U.S.C. § 499¢e(¢}); see also Am Banana C862 F.3d at 38Sweet Ones, Inc.

v. Mercantile Bank of MichNo. 09 CV 1092, 2010 WL 1658205, at *2 (W.D. Mich. Apr. 23,
2010) (noting PACA “does not expressly provide for enforcement by persons otherutstan t
beneficiaries and the Secretary of Agriculture.”). Thus, for Plaintdffsuccessfully state a
claim in Count Two of the Comglat, they must plausibly allege that they are beneficiaries of
the PACA trust—that is, that they are produce suppliers or sellers of perishable agricultural
commodities. See R Best Producé67 F.3d at 22 (citing D.M. Rothman411 F.3d at 93Am
Banana 362 F.3d at 38)see also7 U.S.C. $99¢e(c)(2) (noting that a dealer oérgshable
agricultural commoditieshall hold such commoditiegn® trust for the benefit of all unpaid
suppliers or sellers) (emphasis added).

Plaintiffs’ problem, however, is that they seek to vindicdteirtinterests as PACA

trusteesnot as trust beneficiariesThe Complaint plainly avers that Jacob’s Village is a PACA
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trustegthat Jacob’s Village is a PACGHKAcensed dealer that buys wholesale quantities of produce
in interstate commercgehat Jacob is the sole shareholder and principal of Jacob’s Village, and
spent his full time working in the PACA wholesale produce business of Jacob’s Vilaljbata
Jacob’s Village maintained a PACA trust. (Comfifl,57, 1820, 24, 67 (referring to Jacob’s
Village as trustee), 73 (same @s67)) Nowhere in the Complaint do Plaintifilege that
Jacob’s Village is a beneficiary of its own trusty can it. Indeed, Plaintdf opposition papers
concedethat they do not seek to vilmdte their interests as PACA trust beneficiari¢SeePlI.
Opp. at ECF 6 fthis is a case of first impression on the issue of whether a PACA trustee (i.e
purchaser) has any right under PACA to enforce its duties to protect and pribsdP#eOA trust
assets.”)).

In an attempt to save their claim, Plaintiffs argue that the Complaint plausiblgsatiesy
they are resellers to Nick's Corp., and therefore may maintain a PACA claimstdlick’s
Corp. for produce Nick’s Corp. diverted from Jacob’s Village. @Qlp.at ECF 8.) While such
allegations might support a claim against Nick's Corp., such a claim would havekto see
recovery as beneficiaries of the Nick's Corp. PACA trust. Here, howe&veunt Two
specifically states that Nick’'s Corp. “is liable to the Plaintiffs for unlawful ppsapriationof
the Plaintiffs’ PACA trust fun@nd other assets.” (Compf},61 (emphasis added).) Because
Plaintiffs seek to vindicate an interest in their own PACA trust, their “reselledryhdoes not
save Count Two of the Complaint.

2. Whether PACA Implies a Private Right of Action to a PACA Trustee

Plaintiffs further argue that the Court should imply a private right of action thaldw
allow a PACA trustee to enforce its duty to preserve the trust asset©Op(Pat ECF 1416.)

Defendantsargue that PACA does not authorize trustees to enforce the trust provisions in

11



Section 499e(c). (Def. Memo at ECF-13.) The Court agrees with Defendants, and finds that
PACA does not imply a private right of action for Plaintiffs to sue to eafduties of a PACA
trustee.

“Private rights of action to enforce federal law must be created by Coriyré&spublic
of Iraq v. ABB AG768 F.3d 145, 170 (2d Cir. 2014) (quotisilpxander v. Sandovab32 U.S.
275, 286 (2001)). A federal statute may create a private right of action “expresshprer
rarely, by implication.” Id. The Second Circuit recenthoted that “the Supreme Court has
come to view the implication of private remedies in regulatory statutes withagioge
disfavor.” Id. (quotingHallwood Realty Partners, L.P. v. Gotham Partners, | 286 F.3d 613,
618 (2d Cir. 2002)).

In considering whether a statute implies a private right of action, the Coupreitethe
statute to determine whether it “displays an intent to create not just a private rigfgdbat a
private remedy.”Id. (citing Alexandey 532 U.S. at 286). The Court first looks to the text and
structure of the statute, and also considers the four factors enumer@&ted in Ash(“Cort”).

Id. (citing Cort v. Ash 422 U.S. 66, 78 (1975)). Under tBert factors, the Court examines
whether: (1xhe plaintiffis one of the class for whose special benefit the statute was en@jted
thereis any indication of legislative intent, explicit or implicit, to create a remedy in fafvtire
plaintiff or to deny ong(3) an implied private right of actios consistent with the underlying
purposes of the legislative schepand (4) the cause of actismone not traditionidy relegated
to theStates See Conboy v. AT&T CorR41 F.3d 242, 252 (2d Cir. 2001) (citidgprt, 422
U.S. 66, 78 (1975)). Though there are four factors, the critical factor is thgisiélre intent.
See Lopez v. Jet Blue Airwayd62 F.3d 593596 (2d Cir. 2011) (“[s]tatutory intent . . . is

determinative, because [w]ithout it, a cause of action does not exist and coun®tagate
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one, no matter how desirable that might be as a policy matter, or how compattblthevit
statute.” (quotingAlexandey 532 U.S. at 288))Jordan v. Chase Manhattan Barko. 13 CV
9015, 2015 WL 1000058, at *5 (S.D.N.Y. Mar. 6, 200®)ting the critical issue is the second
Cort factor of legislative intentfciting N.Y. City Entl. Justice All v. Giuliani, 214 F.3d 65, 73
(2d Cir. 1999)).

Here, the text and the structure of PACA plainly demonstrate that Congress did not
intend for PACA trustees to have a federal private right of action to enforce dsemsated
with the PACA trust. First, Section 499e&)(explicitly provides a private right of action to
trust beneficiariesto sue to enforce payment from the truS8ee7 U.S.C. § 499¢e(c)(5). The
statute’s limitation of access to the federal cotot8ust beneficiaries, and not PACA trustees,
suggestghat Congress “did not intend to otherwise allow access to federal courts under the
statute.” Lopez 662 F.3d at 598 (citingdlexandey 532 U.S. at 290)see also M.F. v. State of
New York Exec. Dep’t Divwof Parole 640 F.3d 491, 496 (2d Cir. 2011interpreting interstate
agreement to exclude plaintiff's cause of action because the agreemisptite-resolution
mechanisnwas limited to‘disputes either between compacting states or betweeneaasigithe
Interstate Commissid)) Ruotolo v. Fannie Mg 933 F. Supp. 2d 512, 524 (S.D.N.Y. 2013)
(finding that Congress’ creation of a right of action against the Secretary of theurjreas
“strongly implies that Congress dit wish to create a right of action against the recipients of
federal funds” (citig Thomas v. Pentagon Fed. Credit Uni@93 F. App’x 635, 638 (11th Cir.
2010) (emphasis in original)).

Second, PACA'’s trust provision evinces Congress’ intent to establish the drusief
benefit of unpaid produce suppliers, sellers or agemi$,buyers or PACA trustees like

Plaintiffs. The title of the provision specifically statesmagch the PACA trust is “for the
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benefit of unpaid suppliers, sellers or agentSee7 U.S.C. § 499e(c). And the subsection
establishing the trust states that theorfimission merchant, dealer, or broker” shall hold
perishable agricultural commodities “in trdst the benefit of all unpaid suppliers or sefief
such commodities.” 7 U.S.C. 8§ 499¢(c)(2) (emphasis added).

Indeed, the Second Circuit itself has recognized that Congress enacted thetB&tCA
provision to protect unpaid sellers and suppligRsBest Produce467 F.3d at 241 (“To relieve
the burden on sellers, Congress amended PACA in 1984 by adding [Section] 499e(c), which
requires dealers . . . to hold sales proceeds in trust for the benefit of all unpaid supEedlers
of such commodities.”)see alsdH.R. Rep. No. 98543, at 2 (1983) (stating the purpose of the
trust is “to increase the legal protection for unpaid sellers and supplierssifgide agricultural
commodities”).

The Court finds that nothing in Section 499e(c) suggests that Congress enacted PACA
trust provision for the benefit of PACA trustees and dealers, or that Congress intecciade a
remedy for PACA trustees and dera to enforce duties associated with the trust. Plaintiffs
themselvesoncede as much. (RDpp.at ECF 10 (“The PACA statute does not mention any
rights of the PACA trustee to enforce [the statute]”.)

Accordingly, having resolthe issue of Congressional intent with respect to PACA, the
Court need not consider the remain{Dgrt factors. See Merrill Lynch v. Curram56 U.S. 353,
388 (1982) (“In view of our construction of the intent of the Legislature there is no needdor us t
‘trudge through all[Cort] factors when the dispositive question of legislative intent has been

resolved.” (quotingCalifornia v. Sierra Club,451 U.S. 287, 302 (1981()Rehnquist, J.,
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concurring))? The Court thus finds that PACA does not imply a private right of action fo

trustees to enforce duties associated with the trAstord Sweet Ones v. Mercantile Bank of

Mich., No. 09 CV 1092, 2010 WL 1658205 (W.D. Mich. Apr. 23, 2010) (rejecting an implied
private right of action for PACA buyers§.

3. Dismissal of Count Two

Having found that Plaintiffs have failed to plausibly allege that they are P&k@A
beneficiaries, and that PACA does not imply a private right of action for ésjdtee Court finds
that Count Two of the Complaint fails to state a claim.

C. Count Three, Dissipation of Trust Assets

Count Three of the Complaint alleges that all Defendants are liable to Plaintiffs “f
dissipation of the Plaintiffs’ PACA trust fund assets” under 7 U.S.C. 88 499b, 498r(t)
499¢(c)(4) (Compl.,1164.) The theory underlying Count Three seems to be that Plaintiffs, who
are PACA trustees, have a cause of action against individuals and entii¢danttiffs allege
were in a position to control the assets of the Jacob’s Village PACA trust. Hauimgdj above
that Plaintifs cannot plausibly allege a cause of action as PACA trustees under Sectimr),499¢e
the Court dismissethe portion of Count Three pled under that statutory provision. Thus, the
Court considers below whether Plaintiffs have plausibly alleged a claisugnirto Section

499b.

9 Though the Court need not “trudge through all [ofCloet] factors”, it is worth noting

thatthe fourthCort factor is particularly relevamt this case, given the misconduct alleged by
Plaintiffs. This is essentiallptheft case, whicls a cause of actiotraditionally relegated to the
States.SeeConboy 241 F.3d at 252 (citinGort, 422 U.S. at 78).

10 As theSweet Onesourt recognized, while “PACA creates a trust in favor of produce

sellers,” it does not “explicitly vest buyers . . . with the power of a trustee.” 2010688205
at *4. “Indeed, a buyer under PACA does not have the kind of undivided loyalty to PACA trust
beneficiaries that a traditional trustee has to beneficiaries of a tidst.”
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Section 499(b) governs unfair conduct and trade practices by a commission merchant,
dealer or broker.7 U.S.C. § 49B. Several of its provisions prohibit commission merchants,
dealers or brokers from engaging in deceptive conductetevant tothis case”’ Relevant to
Plaintiffs’ allegationsin Count Three, Section 499(b)(4) prohibits commission merchants,
dealers, or brokers “to fail to maintain the trust as required under section 480t(is) title.”

See7 U.S.C. 8§ 499(b)(4). A commission merchant, dealer, or broker who violates Section
499(b)(4) is “liable to the persons or persons injured theteldy U.S.C. § 499@). Under
Section 499e(b), the injured party may enforce the commission merchant’syliapiiomplaint

to the Secretary of Agriculture or “by suit in any court of competent jurisdi¢tbut the private

right of action set forth in this section does not “abridge or alter the resnedve existing at
common law or by statute, and the provisions of this chapéein addition to such remedies’”
U.S.C. § 499).

To the extent Plaintiffs look to Sections 499(b) and 499e(b) to provide them with a cause
of action against Defendants, the Court rejettsha reading of thesprovisions because it
would createa cause of action not available Riaintiffs under Section 499e(¢§. The “whole
act’ rule of statutory construction requires that “a statutory provis®finterpret[ed]. . .in a
way that renders it consistent with the tenor and structure of the whaesatutory scheme of
which it is a part” In re U.S. for Orders (1) Authorizing Use of Pen Registers & Trap & Trace
Devices 515 F. Supp. 2d 325, 334 (E.D.N.Y. 20QquotingUnited States v. Pachec225 F.3d

148, 154 (2d Cir2000) (citations and quotation marks omitjedWere the Court to read

1 Seed. at 88 499(b)(1) (prohibiting practices such as deceptive weighing or counting of

produce); 499(b)(2) (prohibiting commission merchants from discarding, dumping ytest
produce received without reasonable cause; 499(b)(5) (prohibiting misrepresentdimn of t
character, kind, grade, quality, quantity or size of produce).

12 Neither Plaintiffs nor Defendants specifically addressed Section 49@dft&)ii briefing.
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Sections 499(b) and 499e(b) to allow Plaintiffs, who are not beneficiaries of the PASTAtdr
sue Defendants for an alleged dissipation of Plaintiffs’ PACA trust, suchdingewouldbe
inconsistent wh PACA's limitation of a private right of action to trust beneficiaries.

Nor does the legislative history of Section 499(b) support a cause of actionifbiffeja
as trustees, to sue Defendants for dissipation ofPthmtiffs’ PACA trust. When Cagress
amended Section 499(b) to make unlawful “the failure of any commission merchaat, deal
broker to maintain the trust,” it specifically noted that such a duty was “for thefitbehthe
sellersupplier as required under [Section 499e(cB€eH.R. Rep. 98-543 at 7.

Thus, Plaintiffs may not rely on Section 499(b) to provide them with a causeanf, &t
PACA trustees, to sue Defendants for dissipation of the Plaintiffs’ PA@At. The Court
dismisses Count Three of the Complaint for failure to state a claim under Sectibh 499(

D. Remaining PACA Claims Pled under Section 499b

Count Four of the Complaint, whiah pled under Section 499alleges that “Plaintiffs
are liable to the Plaintiffs for failure to pay PACA trust funds to the rigbtiuier of such funds,
either the sellers in the Unauthorized Transactions or to Jacob’s Corp. the trisstele fninds.”
(Compl., 1 67.) Count Five of the Complaint, whislpled under Section 499(b)(4lleges that
“Defendants violated thig] fiduciary duties as trustees in failing and refusing to make payments
required to satisfy the priority trust interests of the sellers in the Unautthdrraaesactions and
of the Plaintiff Jacob’s Village, as the lawful trustee of such PACA tumtd.” (Compl., {1 73.)

Having found above that Plaintiffs may not rely on Section(l9® bring a cause of
action against Defendants for any duties Defendants are alleged to have haespsitt to

Plaintiffs’ PACA trust, the Court dismisses Counts Four and Fiveafturé to state a claim.

17



E. State Law Claims

The remaining claims in Plaintiffs’ Complaint are all pled under New York law.
Plaintiffs” Complaint alleges five state lagauses of action(1) misappropriation(2) interest
and attorney’s feeg¢3) creation ofla] common fundo pay Plaintiffs and other similarly situated
PACA trust creditors(4) fraudulent transfeyand(5) accounting. (Compl., 1 57-59, 76-94.)

Where, as here, any federal “claims are eliminated before trial, the balarsctoos fo
be considered under the pendent jurisdiction doetAndicial economy, convenience, fairness,
and comity—will point toward declining to exercise jurisdiction over the remaining $sate
claims.” Carnegie-Mellon University v. Cohill484 U.S. 343, 350 n.7 (19883ee alsdOneida
Indian Nation of New York v. Madison Cn§65 F.3d 408, 437 (2d Ci2011)(*we have
repeatedly said thatt a plaintiff's federal claims are dismissed before ttia¢, state law claims
should be dismissed as wa&ll. (citation and quotation marks omitted?8 U.S.C.
8 1367(c)(3)“district courts may decline to exercisepplementgurisdictionover a claim if
the district court has dismissed all claims over which it has original jurisdictidu)the end of
the day this is a State law case alleging theft with respect tedinrse parties. There is no
reason for the Court to exercise jurisdiction over this matter. Accordingly,aine @=clines to
exercisesupplementgurisdictionover the remaining state lavelaims, and dismisses them
without prejudice to being brought in State couseeOneida Indian Nation665 F.3d at 39—

40.
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V. CONCLUSION

The Court grants Defendants’ Motion to Dismiss the CompldinPlaintiffs’ PACA
claims are dismissed for failure to state a claim under FRCP 12(b)@)harCourt declines to
exercise supplemental jurisdiction over Plaintiffs’ state law claiffise Clerk of the Court is
respectfully requested to terminate this case.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: SeptembeR8, 2015
Brooklyn, New York

13 Plaintiffs suggest that they may wish to amend the Complaint &fteining discovery of
kickbacks that might support their voluntarily withdrawn RobinBatman claim.(Pl. Opp.at

ECF 19.) However, the Court does not have any obligation to address such inchoateteequests
amend the ComplaintSeePorat v. Lincoln Towers Cmty. Ass464 F.3d 274, 276 (2d Cir.

2006) (finding no abuse of discretion where district court, in dismissing plaim#$s, did not
explicitly address plaintiff's informal request to amend the complaint,cahseled plaintiff is

not necessarily entitled to a rand for repleading whenever he has indicated a desire to amend
his complaint, notwithstanding the failure of plaintiff's counsel to make a showitththa
complaint’s defects can be curé&d(citing In re Tamoxifen Citrate Antitrust Litigd66 F.3d 187,
220 (2d Cir. 2006) (“It is within the coust'discretion to deny leave to amend implicitly by not
addressing the request when leave is requested informally in a brief filed intiopptosa

motion to dismiss.”)abrogated on other groundsy FTC v. Actavisl33 S. Ct. 2223 (2013)).
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