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JOHN GLEESON, United States District Judge:
Reyna Elizabeth Alfaro seeks review of the Social SecAdtyinistration’s
(“SSA”) decision denying her disability befits. The parties have cressved for judgment on
the pleadings. Alfaro alleges that she became disabled on June 1th&0diset datejvhen
she injured her loweback lifting aheavy boxat work. R. 16567. A Social Security
Administrative Law adge (“ALJ”) found that despite her back impairment, Alfaro has been

capable of performing sedentary work with certain restrictiongslone 17, 2011, and,
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therefore, is not disabledd. at26. Alfaro now argues that the ALJ committed various errors in
finding her not disabled and seeks a renfané new hearingFor the reasons that follow, the
Commissioner’s motion for judgment on the pleadings is denied andsbésa@manded for
further proceedings consistent with this opinion.
BACKGROUND

Alfaro was born in Honduras in 1974 and immigrated to the UiSitates at the
age of eighteenld. at 34-35. She completed schooling only through the tenth grade in
Honduras and does not speaad or write Englishld. at 34-36, 126. Alfaro is the mother of
five children, who at the time of her hearing in 2013enages 6, 11, 16, 21 and 28. at 35.

Over the past5 years, Alfarohas supported herself and her famiigh a variety
of physically taxing, lowskilled jobs includingbanquet server, factory packkgusekeeper,
restaurant manager and codkl. at36-38, 126 Because of her limited English language skills,
sheis limited to working‘in places where there’s [sic] only Spanisipeaking peoplé 1d. at 35.
The record indicatethatbeginningin 1998, Alfaro worked at the Marriott International Hotel as
a banquet server where she helped set up tables, served food and tdeah®6-37. Alfaro
had to liftheavytrays of food weigimg about 20 to 25 poundsd. at37. She was then
employed as a factory worker at Mid Island Die Cutting and Canvas and LBathdd. At
these companieshe operated machinery and packed boxegeawnelopes.ld. at 37-38. Her
shipping and packing duties required standing and walking fiours per day and lifting up to
20to 25pounds.ld. at 37-38, 151.In 2009, she opened and operated a small restaurant with her
sister, where she worked as the manager and ddo&t 38-40. She sold her interest in the
restaurant to her sister in 2010, although the paperwork remaiddfdio’'s name. Id. at40. In

2011,she began working at another factory, Access Direct, in shipping anchgalkiat 50.



Alfaro alsoworked as a housekeeper from February 2011 until June @8ich required
standing and walking hours per daynd lifting up to 20 pounds.d. at 150-52.
A. Relevant Medical Evidence
1. Treatment History

On June 17, 2011, Alfanmentto theemergencyagom at Good Samaritan
Hospitalfor a back injury she sustainadhenlifting a heavy boxat her factory job at Access
Direct Id. at 150, 164.0n examinatiorby Dr. Michelle Gebhard, Alfaroomplained opainin
her lower back and there wasgasm in her right lower backd. at 165. Straight leg raising
tests were negative on both sidés. Gebhard diagnosedback strain angrescribed Alfaro
Ibuprofen,Percocet, Valium, and Zofrand. at 166.

On dune 30, 2011, Alfaro visited Dr. Maria Herrera of New York Physical
Medicine Services, complaining of loweack pain radiating to her rigleg sincethework
injury. 1d. at244. On examination of the lumbar spine, Alfaro had flexion to 45 degreesf(out
90), extension to 10 degrees (out of 30), and rotation and lateraheodiO degees (out of
30) bilaterally. Id. at 245. There were trigger poistn the right piriformis musclé muscle
spasmsin the right lumbar paraspinaluscles at L2.5, and tenderness over the paraspinal
muscles bilaterallyand right piriformis muscleld. Alfaro haddecreased sensation in thé le
lower extremity diffusely.ld. A straight leg raising test was positive for the right leg and

negativefor the left leg Id. Herrera diagnosed lumbar sprain/strain and sciatica and prescribed

! Alfaro’s SSA Disability Report notes that she had worked as a housekeedearview

Building Services for a much longer period, from the 1990s until June ZHeR. 126.

2 The piriformis muscle ifocated in the buttocks near the top of the hiptjavhich crosses over
the sciatic nerve. It is an important muscle because it enables us tonamitgin balance, arghift weight from
one foot to anotherWeb MD, Piriformis Syndroménttp://www.webmd.com/paimanagement/guide/piriformis
syndromecausessymptomstreatments



Naprelan and Amrixld. at 24546. She noted Alfaro’s disability status as “termgy total
disability.” Id. at 245.

An x-ray of Alfaro’s lumbosacral spine revealed moderate left convex scoliosis of
the lower lumber spine and extensive scoliosis involving the right ilest abutting the right
iliac jointon August 2, 2012 Id. at 169. There was no compression fracture or Higant
degenerative diseasél. The radiologist, howeveopined that a MRI may proveuseful. Id.

On August 22, 2011Alfaro returned to Dr. Herrera complaining of lower back
pain radiating from the right buttock, down the outsiflthe rightleg, and into the foot.Id. at
242-43. In the lumbar spinéjlfaro had flexion to 50 degredsut of 90) extension to 10
degreegout of 30) androtation and lateral bending 1@ degreesgout of 30) bilaterally.ld. at
242. Alfaro againhad mild to modeate spasms in the right lumbar paraspinal muscles-a6L.2
Id. A straight leg raising test was positive for the right leg meghtive for the left legld.
Herrera noted that Alfarbad“temporary total disabilityandadvised heto cantinue with
physical therapywhich she had begun on July 26, 201d. at 206, 243.Alfaro was to continue
takingNaprolan and Flexerilld.

A magnetic resonance imaging (“MRI”) studgrformed on September 6, 2011
revealed that Alfaro had slight disc bulgjnghich was possibly herniatedt the L4L5 level of
the lumbar spine and bilateral mild foraminakrrowing at the L551 level. Id. at 170.

On September 23, 201Alfaro visitedDr. Herrera Alfaro’s range of motion
(“ROM”) in the lumbar spine was limited to 30 degrees on fleaiwhwas otherwise
unchangedld. at 240-41. She had decreased sensation in the right lower extretditat 241.
HerreraagainnotedAlfaro’s disability status as “temporary total disabilityittstatedthat

Alfaro could attempt to return to work on light duty on Gxep22, 2011.1d.

3 The liac crest is the long, curvedrtof the flaring portion of the hip bor(ee., the ilium).
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Electrodiagnostic studies conducted on October 3, 2011 revealed evidence of
radiculopathy bilaterally at the L5 level, with signs cfmeervation.ld. at 236. Upon review,
Dr. Herrerarecommended a pain management evaluation to consider lumbar epidzatadmng).
Id.

On October 20, 2011, Dr. Herrera examined Alfaro, who complainedtiefased
pain in lifting, bending, and prolonged sittirgandingandwalking. Id. at 23334. At this time,
Herrera noted that Alfaro had 50 pent wholeperson impairmentld. at 233. In the lumbar
spine, Alfaro had flexion to 30 degre@at of 90) extension to 10 degregsut of 30) and
rotation to 10 degredsut of 30) on both sidedd. Alfaro had muscle spasms in hertig
lumbar paraspinal musclefd. A straight leg raising test was positive in the rightded
negative in the left legld. Herrera advised Alfaro to restart physical therapy tmesi per
week and prescribed Flexeril althougliaro said it made her dizzyld. at 234.

On December 262011, Alfaroonce agaimeturned to see Dr. Herrerdd. at 231-
32. Alfaro’s ROM in the lumbar spine was the same as it had been during the reviou
examination.ld. at 232. She displayed muscle spasms in the right lumbar muscles and had
tenderness over the lumbar musclik. Herrera advised Alfaro to continue her home exercise
program as instructed by her physical theraguist also referred her to a pain management
specialist.ld. At this time, Herrera noteélfaro’s disability status astemporary total
disability’ as a factory workerld.

In addition to her treatment with Dr. Herrera, the record indicates thetoAlf
attended nineteen pical therapy appointments from July 2011 to November 2011 to treat the

lower back pain radiating to her right lefgl. at 197-215. At these appointments, Alfaro



underwent a variety of treatments and pain management interventiondingaleceiving
electric stimulation, therapeutic exercises, manual therapy, and hotldnmhcks. Id.

On January 17, 2012, Alfatiegan treatment witBr. Timothy D. Groth, a pain
management doctor, for complaintsstdbbingback pain radiatingp the right lower extremity.
Id. at173. Alfaro told Groththat she had been out of work since her injury and unable to walk
any digance due to increasing paitd. On examinationAlfaro had flexion in her lumbar spine
to 10 degreeéout of 30). Id. at174. A straight leg raising & was positivéor the rightleg. Id.
Alfaro also had spinal tendernedd. at173. Groth recommended a lumbar epidural steroid
injection followed by bilateral SI joint injectionsvhich he administered on Janu@d, 2012
and January 31, 2012d. at174, 179181. Based on his examination, Groth opirldt Alfaro
had a dishility status of 100 percentd. at175.

On January 23, 2012, falro visited Dr. Herrera agatio treatthelower back pain
that radiated dowher right leg.Id. at229-30. Herreranotedthat Alfarohad 59percentwhole-
person impairmen®6 percent right leg impairment, 50 percent left leg impairment and 19
percent spine impairmebased orthe most recedumbarseries functionatvaluation test
performed on November 15, 201M. at 229. A straight leg raising test was positive in the right
leg and negative in the left ledd. at230. Alfaro had muscles spasms and tenderness in the
lumbar paraspial muscles.ld. Herrera again prescribed Flexeril and Naproxed
recommended physical therapy and a home exercise progplaat229-30.

On July 17, 2012, Dr. Patrick J. Reid, a neurosurgeon, examined Alfaiat.
217-18. Reid reported thailfaro appeared to be in mild discomfat rest and thahge walked
with a slow, antalgic gaitld. at217. A straight leg raising test was positive at 90 degredse

right legandAlfaro had tenderness of the paraspinal musdigsReid reviewedAlfaro’s MRI



study from September 20Ehd noted that there were no significant deformities to account for
Alfaro’s symptomsbuthe arranged for a second MRIfurther assess her conditiolu. at 218.

On September 14, 2012, Alfaro returned to seéHerrera. Id. at22628. An
examination of the lumbar spine produced the same findings as in Jafdaryd. at 227.
However, straight leg raising tests weamv positive orbothsides. Id. Alfaro had muscle
spasms and tenderness in the lungasaspinal muscledd. Herrera added herniated disc and
lumbar radiculopathy to the previous diagnoses of lumbar sprain/atrdisciaticald. She
opined that Alfaro had moderate partial disability and recommendied iifo more thafifteen
pounds standing or sitting for no more than one continuous hour and no fitdgereding. Id. at
228.

On October 1, 2012, Alfarovisited Dr. Reidagain Id. at216. Alfaro told Reid
that shehad not obtained the second MRI because her workers compensstiange did not
cover it but that she would arrange for one under her own insurdtic®eid examinedlfaro
and again reported that sivas in mild discomfort while at rest and walked with a slow, antalgic
gait bearing more weight on the left sidd. A straight leg raising test was positive at 90
degrees on the left and 80 degrees on the rightiteg.

Alfaro returned to Dr. Groth on January 2, 2013yhich timehe assessed her as
100 percent disabledd. at 221. Groth’s medical notes of fiexamination refer to a “recent
MRI” and bear the notation “too much damage for corrective surgédy.The recent MRI is
missing from theddministrativerecord.

On February 8, 2013, Alfaro visited Dr. Herretd. at22425. Alfaro had
muscle spasms and tenderness in the lumbar paraspinal mudc®24. Straight leg testing

was positive in both legs with decreased sensation in the rigat Extremity.ld. Herrera



statedthat Alfaro had a moderate partiasability of 50 percenandrecommended lifting no
more tharfifteen pounds, standing or sitting for no more than one continuous hour and no
frequent bendingld. at224-25.

On February 122013 and March 17, 2013, Dr. GratkaminedAlfaro and found
thatshewas 50 percent disabledd. at219-20.

In a medical assessmatdted April 17, 2013, Dr. Herrera opined that Alfaro
could lift and/or carry up t@5 pounds occasionally arvdpounds frequentlyld. at 247. Herrera
stated that Alfaro codlwalk orstand for a total of three hours and sit for a total oflfivers in
an eighthour workday, yetould doneither for more thaone hour without interruptionld. at
248. Herrera further stated thatfaro should never climb, stoop, kneel, bata, crogh or
crawl, and thateaching, pushingnd pulling could aggravateersymptoms.id. Herrerabased
her opinion orthe physical examination findingslRIl, EMG and functional ealuation test
results. Id.

On April 22, 2013, Dr. Herrera examined Alfavaho continued to complain of
lower back pain radiating to the right le¢d. at222. An examination of the lumbar spine
produced similar findings as the previous appointment as watldisonal findings ofumbar
sprain/strain, HNP, lumbar radiculdpg, andsciatica pain exacerbatiohd. Herrera noted that
Alfaro had a moderate partial disability of 50 percent and noted the waitations as the
previous appointment (no lifting of more thiiiteen pounds, no standirgg sittingfor more than
onehour continuously and no frequent bendinig). at223.

2. Consultative Examination
OnMay 16, 2012, Dr. Erlinda Austria performed an internal medicine

consultative examination @éfifaro on behalf of the SSAId. at 183-86. Alfaro reported that she



had previously had surgery on her right shoulder after being involved itoa vebicle accident
in 2006 Id. at183. She reporteithat she suffered fromonstant lower back and right shoulder
pain Id. She told Austria that she helped her family withd¢beking, claning, laundryand
shopping.ld. at184. Alfarocould take care of herepsonal grooming and hygiene, amdtched
television, listened to the rademd socialized with friendsld. Austria diagnosed injuries to the
right shoulder and lowdrack which had beesustained whilélfaro was working at the
factory. Shepined thaiAlfaro had a mild restriction with regard to activities involving the right
shoulder but no restriction regarding tlest of the upper extremities;mild restrictio
squatting, bending, prolonged sitting, standing, and walleinda mild restriction in activities
involving the right hip and right kneedd. at 185 Austria stated thaklfaro would need the
recent radiologic studies including the MRI to confirm her findings.
B. Procedural History

Alfaro filed her claim on February 6, 2012, alleging a disability odatgof June
17, 2011.1d. at 109-10. Her claimwas deniednitially on May 31, 20121d. at55. On June 7,
2012, she requested a hearing, which was held before the ALJ on May 20]®Git 30-54.
At the hearingAlfaro was accompanied by her attorney #estified with the aid of a translator
Id. at 3249. The ALJ denied Alfaro’s claim on May 31, 201Rl. at 19-26. Alfaro requested
Appeals Council review on June 17, 2018. at14. On May 23, 2014, theouncildenied
review, makinghe ALJ’sdecision the finahction of the Commissionetd. at 1-6.

DISCUSSION

A. The Legal Standards

A claimant seeking disability insurance benefits must establish thyatedson of

any medically determinable phgai or mental impairment which . has lasted or can be



expected to last for a continuous period of not less than twelvensyoaR U.S.C. §
1382c(a)(3)(A), she is not only unable to perform her previous work abnabt engage in any
other kind of substantial gainful work that exists in the national@oy taking nto account her
age, educatioand work eperience.ld. 8 1382c(a)(3)(B).

The SSA’sregulations prescribe a sequential fstep analysis for determining
whether a claimant is disabled:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a severe
impairment which significantly limits his physical or mental ability
to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is ether, based solely on medical
evidence, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will consider him disabled
without considering vocational factors suchage, education, and
work experience; the [Commissioner] presumes that a claimant
who is afflicted with a listed impairment is unable to perform
substantial gainful activity. Assuming the claimant does not have a
listed impairment, the fourth inquirysiwheher, despite the
claimants severe impairment, he has the residual functional
capacity to perform his past work. Finally, if the claimant is unable
to perform his past work, the [Commissioner] then determines
whether there is other work which the claimeoald perform.

DeChiricov. Callahan 134 F.3d 1177, 11780 (2d Cir. 1998jinternal quotatiosomitted)
(quotingBerry v. Schweikeg75 F.2d 464, 467 (2d Cit982); see als®?0 C.F.R. §
404.1520(a)(4)(H(v) (setting forth this process) he claimant bears the burden of proof in the
first four steps, the Commissioner in the laSee GreerYounger v. Barnhart335 F.3d 99, 106
(2d Cir. 2003) (citation omitted); 68 Fed. Reg. 51153 (Aug. 26, 2003)

The Commissioner decides whether the claimant is disabled within the meaning
of theSocial SecurityAct (“the Act”). 20 C.F.R. § 404.152d)(1). Under 42 U.S.C. § 405(g), |

review the Commissioner’s decision to determine whether the de@sapported by
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substantial evidence, and whether the correct legal standards were ajpateson v. Bowen
817 F.2d 983, 985 (2d Cir. 1987). Stabmgial evidence mes “more than a mere scintilldt
means such relevant evidence as a reasonable mind might accept as adequatd 8 suppor
conclusion.” Consol. Edison Co. v. NLRBO05 U.S. 197, 229 (1938)f the record contains
evidence which “a reasonable mind might accept as adequate to support [thesSionams]
conclusion,” this Court may not “substitute its own judgment for thtt@fCommissioner]
even if it might justifiably have reached a different result upda aovareview.” Jones v
Sullivan 949 F.2d 57, 59 (2d Cit991) (quotation marks omitted).

The district courtnay “enter, upon the pleadings and transcript of the record, a
judgment affirming, modifying, or reversing the decision of the Comsioner. . . with or
without remanding the cause for a rehearing2’U.S.C. 8 405(g)A remand by the court for
further proceedings is appropriate when “the Commissioner has failed to padultiand fair
hearing, to make explicit findings, or to have correapiplied the . . regulations.” Manago v.
Barnhart 321 F.Supp.2d 559, 568 (E.D.N.Y2004)(citations omitted) A remand to the
Commissioner is also appropriate “[w]here there are gaps in the admimistestord.”"Rosa v.
Callahan 168 F.3d 72, 8283(2d Cir.1999) (quotindPratts v. Chater94 F.3d 34, 39 (2d Cir.
1996)).

B. The ALJ’s Rejection of Alfaro’s Disability Claim

The ALJ followed the fivestep procedure outlined above for determining whether
Alfaro was disabled within the meaning of the A&t the firststep the ALJ found that Alfaro
had not engaged in substantial gainful activity since her alleged @tsaifdune 17, 2011R.
21. At step two, the ALJ found that Alfaro’s lumbar degenerative disc dissasstituted a

“severe” impairmentwhich “causes more than minimal limitations in [Alfaro’s] ability to
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perform basic work activities Id. At step three, the ALJ found that these impairments did not
meet or medically equal the severity of one of the listed impairments inlF2R.@ 404 Subpart

P, App.lbecauséthe requisite criteria for the relevant listings are absent from the medical
records” and “no treating or examining physician has indicated findwagsvould satisfy the
requiremats of any listed impairment.ld. at22.

The ALJ then found that Alfaro had the RFC to perform sedentary work as
defined in 20 CFR § 404.1567(a), with the exceptions that she requiredkadbiess thafive
minutes each hour to stretch, and could never stoop, kneel, crouewbrRr 22. In making
theRFC assessment, the ALJ relied on the “consultative examination anchitied lireatmen
record.” Id. at24. Dr. Herreras medical opinion was accorded “limited weight” and the ALJ
did not state whaweight, ifany, she accorded Dr. Gr&&tor Dr. Reid’s medical opiniondd. at
23-24. Dr. Austria’s medical opinion was accorded “considerable weidght 4t24.

At step four, the ALJ found that Alfaro was unable to performangof her past
relevant work.Id. at25. TheALJ stated that she did not find Alfaro credible based on “the
reasons explained in the decidifhbecauséalthough [Alfaro] does not speak English, she has
been living in the United States for 20 years[,]” and because @nmgloyment history and her
reported daily activitiesld. at24. At step five, the ALJound that Alfaro was not disabled. Her
determination was based on Alfar&&C,vocational profileand the vocational expert’s
testimony. Id. at25-26.

C. Analysis of the ALJ'Bisability Detemination
1. The Treating Physician Rule and the Duty to Develop the Record
Underthe treating physician ruléhe opinion of dreatingphysicianis entitled to

“controlling weight' if it is “well -supported by medically acceptable clinical and laboratory
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diagnostic techniquesdnd not inconsistentith other substantial evidence in the reco2d.
C.F.R. 88 404.1527(@nd416.927(c) see, e.g.Halloran v. Barnhart 362 F.3d 28, 3432 (2d
Cir. 2004) Veino v. Barnhart312 F.3d 578, 588 (2d €£2002)(treatingphysicians opinion not
controlling when contradicted “by other substantial evidence in the fgcdrde treating
physician rule “dovetails with the ALJ’s affirmative duty to developricord. Ocasio v.
Colvin, No. 12CV-6002(JG), 2013 WL 1395846, at *9 (E.D.N.Y. Apr. 5, 2018}tihg Tejada
v. Apfe] 197 F.3d 770, 774 (2d Cir. 1999 The nonadversarial nature of a Social Security
hearing requires the ALJ “to investigate the facts and develop the argurognfer and against
grantingbenefit$.]” Sims v. Apfeb30 U.S. 103, 1101 (20®) (citation omitted) Because of
the treating physician rule, ti#d_J’s dutyto “develop the record garticularly important when
it comes to obtaining information from a claimaritsating physicia.” Devora v.

Barnhart 205 F.Supp.2d 164, 17273 (S.D.N.Y. 2002). This obligation includes daining the
treating physiciansassessments tie claimant RFC. Lawler v. AstrugNo. 10CV-3397
(ARR), 2011 WL 5825781, at *7 (E.D.N.Wov. 14, 2011)“An ALJ’ s affirmative obligation to
develop the record also includes the obligation to contact a clasresdting physicians and
obtain their omions regarding the claimant’s residual functional capacity .”).

In this @se, the ALJ did not fulfill hesbligation to develop the recoad give the
treating physiciansdpinions controlling weightTurning first to the failure to develop the
record, the ALhad an affirmative duty to request the MRI that Dr. Gobditussedhis January
2, 2013examination notesSpecifically,Groth’s notesefer to a “recent MRIfollowed by the
notationstating“too much damage facorrective surgery.” R. 2220While the recordncludesa
September 2011 MRid. at 170, Groth appears tiscussa more receniRl. Seed. at221.

That anotheMRI (one thais not included in the recoyexists issupportedy Dr. Reid’s
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evaluatiomotes fromJuly 17, 2012 which states that he has arranged for a second MRt
218. This gap could be significant if the MRI indeed indicated that Alfaroisie$ were too
severe for corrective surgerin addition,it is likely that evidence frorthe MRI relates directly
to Alfaro’s treating physicians’ opinionsSeeSoto v. Comm’r of Soc. Sgldo. 09-CV-00457
(SLT)(RER) 2010 WL 4365528, at *8-(E.D.N.Y.Oct. 1, 2010)4n ALJ's duty to develop
gapsin the administrativeecordis especially important when tineissingrecordsrelate to a
treating physiciars opinion);see alsdl'ejada v. Apfel167 F.3d 770, 774 (2d Cir. 1999)T]he
ALJ was required tdevelop[the claimants] complete medical history for at least a twelve
month period if there was reason to believe that the information wasagcesreach a
decision.”)?

The ALJ also failed to obtain the necessary medical recottisitshe did not
request a proparssessmerf Alfaro’s RFC from Dr. Groth See20 C.F.R. §
404.1513(b(6) (describing “medical reports” as including “statements about whaimani
can sill do”). “Because afRFCdetermination is a medical determination, an ALJ who makes
anRFCdetermination in the absence of supporting expert medical opinion pespienly
substituted his own opinion for that of a physician, and has committaidelegr.” Hilsford v.
Comm’r of Soc. Secr24 F. Supp. 2d 330, 347 (E.D.N.Y. 2010) (citwgodford v. Apfeld3 F.
Supp. 2d 521, 529 (S.D.N.Y. 2000An ALJ commits legal error when he makes a residual
functional capacity determination based on medical reports that dpewfically explain the
scope otlaimant’swork-related capabilities.”)) While Groth provided a disability statu®.
21922, he did not providan opinion of Alfaro’s functional abilities during the relevant period

which the ALJwas requiredo obtainbeforemakingher own RFQletermination.SeeZorilla v.

4 The government concedes that the ALJ could have inquired about this &Ingl Transcript

(“Tr.”) at 18, ECF No. 21.
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Chater, 915 F.Supp. 662, 66667 (S.D.N.Y. 1996]“The lay evaluation of an ALJ is not
sufficient evidence of the claimant’s work capacdy; explanation of the claimant’s functional
capacity from a doctor is required.”).

Despite theegaps in the record, the Alidhproperlyproceeded to accoidr.
Herreras opinionlimited weight andDr. Groth’s opinion no weightSee Rosa v. Callahah68
F.3d 72, 79 (2d Cir. 1999)an ALJ cannot reject a treating physician’s diagnosis without first
attempting to fill any cleagaps in the administrative record’first, theALJ dismissed
Herrera’sopinionthat Alfaro could sibnly for 5 hours and stand/walk fort®urs in ar8-hour
day and lift/carry up td5 poundsseeR. 248 becaus¢he ALJdeterminedhat Herrera’s
opinion was'only partially consistent with the clical signs and diagnostic tes{[ Id. at 23.
The ALJalsofound Herrera’s opinion inconsistent witifaro’s testimony of her daily activities
(e.g, driving, cooking, cleaning, gettirher children ready for scho@hdthat Herrera’s April
22, 2013 treatment note was not “necessarily consistent” witpiaion offered on April 17,
2013. 1d. at23. However, reference to parts of the record that wet@ecessarilgonsistent or
only partially inconsistent with Herrera’s opinion, without considering the phatsmere
consistent, or parts that were missing and may have been conslistert provide a sufficient
basis for accordinglerrera’s opinion, as teatirg physicianlimited weight.

Moreover, he ALJhad an obligation to considtre various factors set forth in 20
C.F.R. 8404.1527(d)(2) to determine how much weight to Qivélerrera’s opinion as the
treating physician before according it “limited weighSeeSchisler v. Sullivan3 F.3d 563568
(2d Cir. 1993) (upholding regulatiorieecause theygive deference to the opinions of treating
physicians based on the view that opinions based on a pgaltigsitian relationship are more

reliable than opinions based, say, solely on an examination forgasrpbthe disability
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proceedings themselvéls These facts include! (i) the frequency of examination and the
length, nature, and extent of the treatment relationship; (ii) the evidesapport othe
opinion; (iii) the opinions$ consistencwith the record as a whole; (iv) whether the opinion is
from a specialist; and (v) other factors brought to the Social Securitydsdratioris attention
that tend to support or contradict the opiniorlalloran, 362 F.3dat32. However, the ALJ did
not appear to consider Herrera’s treant relationship with Alfarogr evidence that was
consistent with Herrera’s opinion.

The frequency, length, nature, and extent of Dr. Herrera’s treatment reltagion
with Alfaro was significant: ibeganonly two weeks after Alfaro sustained her injury and
Herrera continued to examine and tr&Haro every four to six weekfor nearly two yearsup
until the time of the ALJ’s hearingR. 244, 247. Given the extent of Herrera’s treatment
relationship, shesithe “the medical professional[] most able to provide a detailed, lonwatudi
picture of Alfaro’s] medical impairment(s) and [...] bring[s] a unique perspectitbdanedical
evidence that cannot be obtained from objective medical findings alor@rordports of
individual examinations, sudms consultative examinations20 C.F.R. § 404.1527(d)(2).
Herrera’s opinion waalsosupported by record evidendderrera’s treatment records over two
years document both the severity and progression of Alfaro’s aomditiring the course of her
treatment.For example, Herrera observed a posisitraight leg raising tesin the right during
every one oher examinations of AlfaroR. 22246. Then,beginning withthe September 26,
2012office visit, Herrera noted a positigtraight leg raising test on both sidéd. at222-28.
Likewise, Herrera reported impaired and deteriorating lumbar ROMgladnh office visit.ld.

at222-46.
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Dr. Herrera’s assessment is also consistent thhdiagnostic testing-or
examplethe lumbosacral-xay of August 2, 2011 showed extensive sclerosis on the iliacfside o
the right S1 joint and moderate scoliosid. at 169. The September 6, 20limbarspineMRI
showed a bulging, possibherniated, disc at4-L5 mildly compressing thdural sac and mild
stenosis.ld. at170. The October 3, 20BEMG was positive for bilatal L5 lumbar
radiculopathy.ld. at 23536. Multiple lumbar series functional evaluation tests performed by
CentralBroadway Medical found functional deficits in static lifting, RQifithe spine and lower
extremities, ad right leg muscle strengthd. at229, 231, 233.

Dr. Herrera’s @inion is also consistent with Dr. GrotHiadings. For example
on January 17,@.2,Groth also noted impaired lumbar ROM, spinal emnéss, and positive
straight leg raising test on the rightl. at 174. He agreed that Alfaro suffers from lumbar
radiculopathy, as well as sacroiliitigd. Groth also agreed thaAtfaro could not work.Id. at
221. And while the ALJ accordednly limited weight to Herrera’s opinion, she does not appear
to have accored Groth’s opinion any weight whatsoeveeed. at23-24.

While theCommissionecorrectly points out that ‘&lavish recitation of each and
every factor” by the ALJ is not required, this is only sdére the ALJ’s reasoning and
adherence to the regulation are cle&et Atwater v. Astru&12 F. App’x 67, 70 (2d Cir. 2013)
(citing Halloran, 362 F.3dat31-32). The ALJ’s reasoning in accordiBg. Herrera’s opinion
limited weighthereis not cleagiven the volume of evidence consistent with Herrera’s opinion
And the ALJ’sobligation to consider the factors set fortlg8id04.1527(d)(2) apd to Dr.
Grothas well. Yethe ALJofferedno reasoningsto what weight, if any, she accord€doth’s

opinion.
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While the ALJ failed taaccord significant weight to Alfaro’s treating physicians
opinions,shegave“considerale weight” to the opinion of theonsulting physiciarDr. Austria
who examined Alfaro oonly one occsionandwhose opiniorshould have been accorded
limited weight See Cruz v. Sulliva®12 F.2d 8, 13 (2d Cir. 1990) (a consulting physician’s
opinion should be given limited weightdaise consultative exams are often brief, are generally
performed without reviewing the claimant’s medical history, and ofigr @ glimpse othe
claimant on a single day¥irst, Austria’s opinion provided only vague descriptions of Alfar
conditionsuch as a “mild restriction for activities involving the right shoulder” anchild
restriction to squatting” and “limited range motion.” R. 185. Swgjue statements are
insufficient for determining a claiméa RFC. Burgess v. Astrye37 F.3d 117129 (2d Cir.
2008) (inding a physician’s opinion that “plaintiff’impairment is: lifting and carrying
moderate; standing and walking, pushing pualling and sitting mild"so vague at render it
useless in evaluatirtge claimant’'s RFL Second, the ALJ failed to adequatdbvelop the
record because Austria has stated that she needed the radiologicastddi#RI to confirm her
findings, implying that her brief examination of Alfaro alone was incieffit to support her
findings. R. 185 Yet the ALJ accorded Austria’s opinion considerable weight, andutiseh
the treating physicians’ opinions despite the significacbrd evidence in support.

Lastly, Alfaro’s description of her daily activities cannotfaely characterized as
incorsisent withDr. Herrera’s opinion. Herrera opined that Alfaxauld sit for5 hours,
stand/walk for3 hours in an $wour dayand lift/carry up tdl5 pounds. These limitations would
not restrict Alfaro from driving, or cooking, or picig up her children from schobk&cause none
of these activitiesequire sitting fos hous, or standing or walking f&@ hoursor lifting up to

15 pounds.
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2. The ALJ’s Evaluation of Alfaro’s Credibility

“It is the function of theCommissioner], not [theeviewing courts], to resolve
evidentiary conflicts and to appraise tiredibility of witnesses, including the claimant®ponte
v. Secretary, Dep'of Health and Human Sery§.28 F.2d 588, 591 (2d Cir. 1984)tation and
guotation omitted).To assesa claimant’s credibilitythe ALJ musproceed under the twatep
process set out 20 C.F.R. 8404.1529. FKst, the ALJ must evaluatetiie existence of a
medically determinable physical or mental impairment(s) that could reagdreabkpected to
produce the symptoms has been establishéd Then, the ALJ must evaluate how the
symptoms of that “medically determinable physical or mental impairmenttdfffeclaimant’s
ability to work. 20 C.F.R. 804.1529(c).Although the ALJoundthat Alfaro’s“medically
determinable impairments couldasonably be expected to cause the alleged symptoms,” she
nevertheless foundlifaro’s statements abothe intensity, persistence, and limiting effects of
these symptoms were “not entirely credible[R. 24.

In assessing Alfaro’s credibilithLJ noted that Alfaro does not speak English
although she had been living in the United States fore2@syld. The ALJ themotedthat
Alfaro was scheduled to take her citizenship exam in English that samle. niehnit is not
entirely clear how the ALJ interpreted these facts to bear on Alfaro’s ditgdilIfaro’s ability
to speak Englisrand whether she is a citizentaking a citizenship exam in English, have no
bearing on her ability to workiHavingdetermined that Alfaro’s impairments could reasonably
be expected to cause Alfaro’s symptoms, the ALJ’s inquiry should bausddchexton howher
claimedsymptoms affected her ability to woak required under £04.1529(c) -not how well

she spoke Engih.
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The ALJ also took issue with a perceived inconsistency in Alfaro’s emgoly
record. Specifically, Alfaro claimed that she had sold her interese¢ ireftaurant she @wned
to her sister in 2010, bber tax records showed $6,000 ineofrom therestaurant for 2012.
Seeid. at 24. However,Alfaro had explained ik discrepancy at the hearirajthoughshe had
sold her interest to her sister, the paperwork remained in her name, sunthabéy the taxes
were filed in her name for this reasdd. at4041.

Lastly, the ALJ erredby improperly relying orAlfaro’s daily activities in finding
her not credible An ALJ can properly rely on evidence of a claimant’s daily activitiesrder
to assess how medical conditions affect a persxpsrience.See20 C.F.R. § 416.929(a)
(listing “daily activities” as a factor used to evaluegported symptoms)But the ability to
perform basic life activities is natecessarilynconsistent with a claim for disabilityBalsamo v.
Chater, 142 F3d 75, 81 (2d Cir. 1998)Here, the ALJ found that Alfaro takes care of her
younger children,gends time with her family, drég doeslaundry and other chores. But there
is no evidence that Alfaro “engaged in any of thesevities for sustained perits comparable to
those required to I a sedentary job.Id. In sum,while it was not unreasonable for the ALJ to
consider Alfaro’s daily activities in assessing her ability to wtir&,ALJerred in concluding
that evidence of carrying on basic activitibat do not require continuous sitting or standing
showedAlfaro could meet the requirements of sedentary wadk(“a claimant need not be an
invalid to be found disabled under the Sb&acurity Act”).

CONCLUSION

For the foregoing reasons, the Commissioner’s motion for judgment on the

pleadings is denied, and Alfaro’s motion to remérdanew hearing consistent with this

opinion before a different ALi$ granted.Under 20 C.F.R. § 404.940, “remand to a new ALJ is
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necessary in those situations which compromise” the integrity of thelitiysedview process.
Sutherland v. BarnharB822 F. Supp. 2d 282, 292 (E.D.N.Y. 2004) (internal citations omitted).
“Specifically, when the conduct of an ALJ gives rise to serious concernstakedundamental
fairness of the disability review process, remand to a new ALJ is apisopid. Facbrs | may
consider in making this determination include: (1) a clear indicatiantihe ALJ will not apply
the appropriate legal standard on remand; (2) a clearly manifested mapmopriate hostility
toward any party; (3) a clearly apparent refusal to consider portiadhs téstimony or evidence
favorable to a party, due to apparent hostility to that party; or (4) a r&dusaigh or consider
evidence with impatrtiality, due to apparent hostility to any pady.Applying these factors to

this cae, | conclude that the case should be assigned to a different ALJ on remand

So ordered.
John Gleeson, U.S.D.J.
Dated:

July 29, 2015
Brooklyn, New York
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