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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CELESTINO PACHECO LOPEZ
Plaintiff,

MEMORANDUM & ORDER
- against 14-CV-4443(PKC) (MDG)

MOHAMMED MOHAMMED, EL-
RAWSHEH CAFE & RESTAURANT INC.,
EL-RAWSHEH CAFE INC., EERAWSHEH
CUISINE INC,, KIRSTEN GOLDBERG

Defendans.

PAMELA K. CHEN, United States Districudge:

On November 26, 2014, in this Fair Labor Standards Act (“FLSA”) and New York Labor
Law (“NYLL") case,a defult judgmentwas entered in theamount of $59,440.43, jointly and
severally,against DefendantMohamedMohameg! El-Rawsheh Cafe & Restaurant Inc.- El
Rawsheh Cafe Inc., BRawsheh Cuisine Inc., and Kirsten Goldbgigkt. 19.) On December 22,
2014,Defendant Mohamefiled a pro senotice of appeal as to the defawltlgmentbut did not
pay the filing fee (Dkts.20, 30) Then two months laterpn February 20, 201%)I Defendantg

except Kirsten Goldber@ppearedrad moved to vacate the judgment; Plaintiff opposgakis.

In the Complaint, Plaintiff spelled Defendant Mohamed’s name “Mohammed
Mohammed”,.e., with two “m”s in the middle of both his first and last names. On September 21,
2016, Mohamed submitted an affidavit under the name “Mohamed Mohainegd¥jth only one
“m” in the middle, stating that Plaintiff had misspelled his nan&eeDkt. 341, September 21,
2016 Affidavit of Mohamedt 2.) On earlier dates, however, Mohamed had submitted two other
sworn affidavits under the name “Mohammed Mohamme8g8eDkts. 223, 28.) Nevertheless,
the Court will refer to this Defendant as “Mohamed Mohdime

2 For the sake of brevity, the Court will refer to Defendants MohameRafisheh Cafe
& Restaurant Inc., EI-Rawsheh Cafe Inc., EI-Rawsheh Cuisine Inc. as “Defsfidaven though
Defendant Goldberg still has not made an appearance and does not join the other Defendants i
their motion to vacate the default judgment.
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21-29.) This Court referred the motionttee Honorabléarilyn D. Go for an inquest(February
23, 2015 Order.) After holdingteaversehearingon September 15, 2016, regarding service on
the individual DefendantsMohamed and GoldbergJudge Go issued a Repoend
Recommendation (“R&R”),dated March 17, 2017, recommending that the Courty den
Defendants’ motion to vacate the default judgmédbikts. 33, 37.) Defendants timely objected
to the R&R, to which Plaintiff did not respond. (Dkt. 39.) On April 28, 2@efendantsought
an automatic stagf this action pursuant to Section 362 of the Bankruptcy Cawting that E
Rawsheh Cuisine Incone of the corporate defendaragfiled a Chapter 7 Petition in the United
States Bankruptcy Court, Eastern District of New York, on April 26, 2017. {DRtFor reasons
explainedin a May 22, 2017 Order, the Court stayed the case only BefendantEl-Rawsheh
Cuisine Inc. $eeMay 22, 2017 Order.)

For the reasons set forth below, Defendants’ objections are overruled, and thedOptst
Judge Go’s R&R, with the exception of tlieding thatvacaturis unlikely toprejudicePlaintiff,
and denies Defendants’ motion to vacate the default judgment.

BACKGROUND

The Court provides a summany facts relevant onlyo Defendants’ motion to set aside
the default judgment.

Plaintiff Celestino Pacheco Lopdmought this action againsis former employeEl-
RawshehCafe & Restaurant Inc., Btawsheh Cafe Inc., Bawsheh Cuisine Inc., d/b/a/-El
Rawsheh (collectively, “ERawsheh”or the “Corporate Defendan)s’the named owner and

manaer (Mohamed, and another manager (Goldberm) recovey inter alia, unpaid minimum

3 A more thorough discussion of the facts is available in Judge Go’s R&R and this Court’s
November 24, 2014 order granting a default judgment against DefendaaeRk(s. 18, 37.)



wages, overtime wages, and statutory penalties under the BhSANYLL. (SeeDkt. 1,
Complaint (“Compl.”).)

El-Rawsheh is a staurant and hookah bafCompl. 1 1, 9; 10/30/14 Hr'p Plaintiff
worked there as a dishwasher and cleaner fromJomg 2013 through June 21, 2014. (Compl.
124; 10/30/14 Hrg.) Plaintiff allegedthat heworked every day from 4 p.m. until 4 a.m., without
breaks, for seven days a week. (Compl. {1 12, Rdchis first week of work, ERawsheh paid
Plaintiff $350. (10/30/14 Hr'g.) Subsequently, Plaintiff was paid a flat rate of $420kafovedt
hoursof work, resulting in an effective rate of $5.00 per hour. (Compl. 1 R#antiff quit on
June 21, 2014. (10/30/14 Hr'g.) He did not receive payment for his last week of wbyk. (

STANDARD OF REVIEW

When reviewing a report and recommendation magistrate judge, a district court “may
accept, reject, or modify, in whole or in part, the findings or recommendations matie by t
magistrate judge.” 28 U.S.C. § 636(b)(1). The Court maKeke anovodetermination of those
portions of the report or specified proposed findings or recommendations to whichoobject
made.” 28 U.S.C. § 636(b)(1); Fe®. Civ. P. 72(b)(3) (“The district judge must determute
novoany part of the magistrate judgealisposition that has beproperlyobjected to.(emphais
added). However, ftjo accept the report and recommendation of a magistrate judge on a
dispositive matter to which no timely objection has been made, the district codromigebe
satisfied that there is no clear error on the face of the rec&ailéy v. Wells Fargo Bank, N.A.
15-CV-3249, 2016 WL 3661279, at *1 (E.D.N.Y. July 5, 2Q16%imilarly, “[g] eneral or
conclusory objections, or objections which merely recite the same argumeséstpd to the
magistrate judge, are reviewed for cleaoef O’Diah v. Mawhir No. 08CV-322 2011 WL
933846, at *1 (S.D.N.Y. March 16, 2011) (citifgrid v. Bouey 554 F.Supp.2d 301, 306 n.2

(N.D.N.Y. 2008) and Frankel v. N.Y.GC.06-CV-5450, 2009 WL 465645 at *2 (S.D.N.Y.
3



Feb.25, 2009)). When the magistrate judge has conducted a hearing, “[the] district judge is not
required to hear or rehear any witness, and [the objecting party has] no right to fandkent
testimony when it offered no justification for not offeritinge testimony athe hearing before the
magistrate.” Telfaire v. Le Pain QuotidierNo 16CV-5424, 2017 WL 1405754, at *1 (S.D.N.Y.
Apr. 18, 2017) (quotingPan Am. World Airways v. Int'l Bhd. of Teamste894 F.2d 36, 40 n.3
(2d Cir. 1990). “In thisdistrict and circuit, it is established law that a district judge will not
consider new arguments raised in obf@tt to a magistrate judgeteport and recommendatio
that could have been raised before the magistrate but werelltisty. Artus 06-CV-3077, 2009
WL 2730870, at *1 (E.D.N.Y. Aug. 28, 2009) (citations and quotatonsted) (collecting cases).
DISCUSSION

“Federa Rule of Civil Procedure Rule’] 60(b) governs motions for relief from a final
judgment . . . and provides six independent grounds for relgdrtda Media, Inc. v. Vierted17
F.3d 292, 2982d Cir.2005). Under Rule 60(b), a district court may vacate a judgment for any of
the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly detove
evidence . .; (3) fraud. .., misrepresentation, or misconddyenopposingoarty;

(4) the judgment is void; (5) the judgment has been satisfieddledsed . . or it

is no longer equitable that the judgment should have prospective application; or (6)
any other reason justifying relief from the operation of the judgment.

In their motion to vacate, Defendants asserted that they were moving pursuant to
subsections (b)(1), (3), (4), and (6) of Rule gDkt. 22-9 at 3) Judge Gaoncluded that none of
the Rule 60(b) subsections are grounds for vacating the judgmetiiis case (SeeR&R

generally.} Defendantsiowobjectto Judge Go’'sonclwsionthatjudgment should not be vacated

4 As previously noted, Rule 60(b)(6) provides a court with the authority to relievéya par
from a final judgment for “any other reason that justifies relief.” AlthaihghR&R citeso Rule
60(b)(6) in discussing Defendants’ argument that the default judgment should be bacatesk
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underRules60{)(1), (3), or (4). The Court has conductedda novoreview of the recoré@nd
addresses Defendanggecific objectionsn turn.

As an initial matter, the Court notes thihaughthere isa “strong preference for resolving
disputes on the meritsN.Y. v. Greend420 F.3d 99, 104 (2d Ci2005) (internal quotations
omitted), “a decision whether teet aside a defauljudgment]is a decision left to the sound
discretion of the district courbecauseit is in the best position to assess the individual
circumstances of a given case and to evaluate the credibility and goodffdid parties;
McLean v. Wayside Outreach Dev. In824 F. App’x 44, 45 (2d Cir. 201%yuotingEnron Oil
Corp. v. Diakuharal0 F.3d 90, 95 (2d Cir. 1993)).

l. Rule 60(b)(4)
A. Validity of a Judgment

Rule60(b)(4) provides: “On motion and just terms, the court may relieve a parsyleyéd
representative from a final judgment . . . [if] the judgment is void.” Fed. R. Civ. P. 60(bN4)
default judgment is ‘void’ if it is rendered by a court that lacks jurisdiction theeparties.”City
of N.Y.v. Mickalis Pawn Shop, LL®&45 F.3d 114, 138 (2d Cir. 2011)For a federal court to
exercise personal jurisdlion over a defendant, ‘the plaintiff's service of process upon the
deferdant must have been proceduradtpper.” Westchase Residential Assets Il, LLC v. Gupta
No. 14CV-1435, 2016 WL 3688437, at *2 (E.D.N.Y. July 7, 2016) (quotiigi ex rel. Licci v.
Lebanese Canadian Bank, SAZ3 F.3d 50, 59 (2d Cir. 2012pee also Sartor v. Toussaif0

F. App’x 11, 13 (2d Cir. 2003) (“A judgment is void for lack of personal jurisdiction over the

the Court lacked personal jurisdiction over Defenddntsto defective servicegeR&R at 11),

the Court infers thathis referenceo Rule 60(b)(6) is a typographical error andttthe R&R in
fact,is referring toRule60(b)(4) which permits vacating a judgment that is vady, a judgment
obtained against defendants owdtomthe Court has no personal jurisdiction. Indeed, the R&R
separately addresses Defendants’ Rule 60(b)(6) argument later in therde@seR&R at 16.)



defendant where service of process was not properly effdctefWlhen a judgment entered
against the defaultingarty is void, the Court has no discretion and is compelled to grant the motion
for the reason that a void judgment cannot be enforc&aiftor, 70 F. App’x at 13 (quoting
Wrobleski v. Morrissettéo. 96 CV-0182, 2000 WL 129184, at *1 (W.D.N.Y. Jan. 27, 2000)).

B. Service of the Complaint

Under Ruled(e), a plaintiff may servan individualby “following state law for serving a
summons in an action brought in courts of general jurisdiction in thengtate the district court
is located or where service is made” or by “leaving a copy of [the summdreplaint] at the
individual's dwelling or usual place of abode with someone of suitable age and discretion who
resides there.Fed.R. Civ. P. 4(e)(1), (2)(B).Thus, the Court looks to New Yo@ivil Practice
Law and Rules (“C.P.L.R."Which enumerates several ways by whproper service an be
effected. Wder New York C.P.L.RSection 308, in addition to personal service, a plaintiff can
serve an idividual by a combination of delivery and mail. Section 30§({@yvides thatan
individual may be served “by delivering the summons within the state to a person of sagable
and discretion at the [personajtual place of business . and by eithemailing the summons to
the person to be served at his or her last known residence|.]. aciual place of business. ”
N.Y. C.P.L.R. 8 308(2). “New York courts have construed ‘actual place of business’ to include
(1) a place where the defendaegularly transacts business, or (2) an establishment that the
defendant owns or operates, where there is a ‘clear identification of the workyeetfoy[him]
with that place of business.”Velez v. Vassallo203 F. Supp. 2d 312, 325 (S.D.N.Y. 2002)
(quotingKing v. Galluzzo Equip. & Excavating, In&lo. 00CV-6247, 2001 WL 1402996, at *4
(E.D.N.Y. Nov. 8, 2001)).

“Normally, a plaintiff has the burden of proving personal jurisdiction in a case where a

defendant appeaasnd contests such jurisdictioniVhere a defendant has actual notice of a lawsuit
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before a default judgment is entered, but does not challenge jurisdiction wertid afefault is
entered, the burden to prove lack of jurisdiction shifts to defendamidtleton v. Green Cycle
Hous., LLC 689 F. App’x 12, 13 (2d Cir. 2017) (quotifig” Best Produce, Inc. v. DiSapj®40
F.3d 115, 126 (2d Cir. 2008)see alsdBurda Media, Ing.417 F.3d at 299 (“[@] a motion to
vacate a default judgment based on imprag@evice of process where the defaulting defendant
had actual notice of the original proceeding but delayed in bringing the motion, the deferata
the burden of proof to establish that the purported service did not"pcdarlNew York, a process
saver’s affidavit of service establishes a presumption of service[djudéfendant sworn denial

of receipt of service . . . rebuts [that] presumption and necessitates an evidentiary hearing.”
Old Republic Ins. Co. v. Pac. Fin. Servs. of Am.,, 8@l F.3d 54, 57 (2d Ci2002) see also
Weifang Xinli Plastic Prod. Co. v. JBM Trading In653 F. Appk 42, 45 (2d Cir. 2014) “But

no hearing is required where the defendant fails to swear to specific fagbaitdlre gtements

in the processervers affidavits? Weifang Xinli Plastic Prod. Cp553 F. App’x a#45 (quoting
Old Republic Ins. Cp301 F.3d at 5/48). In other words, a conclusory sworn denial of receipt
of servicealonecannot rebut the presumptiar service. See id. Furthermore,’courts may
discredit such daals of service when there is ‘ample evidence from whichcfiaflude that [the

defendant] statementflenying receipt o$ervice]lacK] credibility.”” De Curtis v. Ferrandina
529 F. App’x 85, 86 (2d Cir2013) (alterations in originaljquotingOld Republic Ins. C9.301
F.3d at 58).

C. Defendants’ Objections

Based on the traverse hearing, Judge Go foundvibhtimedwas properly served at his
place of businessand therefore recommended that Defendants’ ondb vacate the default
judgment on the bé&s of Rule 60(b)(4)should bedenied (R&R at 12-15.) hly Mohamed

contested Plaintiff's assertion of proper service; the Corporate Deferndaceded that they had

7



beenserved properly (SeeDkt. 36, Traverse Hr'g Tr. (“Tr.”) at 8 (Defendants conceding that the
Plaintiff properly served th€orporateDefendantshrough the Secretary of Stgteee alsdkt.
25-2, Ex. B, Affidavit of Service by Secretary of Stade to EARawsheh Cafe & Resteant Ing
El-Rawsheh Cuisine Inc., and RRwsheh Cafe Inc.)

In his motion to vacateMohamed claimed that the Court never obtained personal
jurisdiction over him because he was never served with the Summons and CofnRkssotution
of this claim lagely depends on theredibility of Rose Lawrencgethe process servemndlegal
secretary at the office odeame Mirer, Plaintiff's attorney lhab llbana, the employee at
Mohamed’s workplace to whom Lawrence claims to hesreedthe Summons and Complaint;
and DefendanmMohamed Judge Gpdter observingthe witnesses’ demeanor and hegtheir
testimony found Lawrence’s testimony to be credible. (R&R at 13.) Ultimately, Judge Go
concluded that Defendartsd notmet their burden of demonstrating insufficient serviiased,
in part, on herfinding that Mohameds testimony lackd credibility for multiple reasons.
Specifically, Judge Go noted that (1) Hgre would have been no reason for a persamuhg D
be ‘Mohammed Mohammedd call [the office of Plaintiff's attorneyh August 2014 had he not
received the summonsid( at 13); (2) it was unlikely thalohameddid not have actual notice of
the action months before filing his motion to vacate default judgment because, gs Esmwvus,

the president of ERawsheh testified, Fanous reliedMohamedor reading and writing material

5> However, agliscussednfra, the Corporate Defendants, along with Mohamed, seek to
vacate the default judgment on the basis of other subsections of Rule 60(b).

6 Mohamed does not object to Judge Go’s specific finding th&alisheh Cafe was
Mohamed’s “actual place of business,” and that Illbana, is a “person of suitabledagjscretion.”
Rather, he denies that the Summons and Complaint were left with Ilbahdlbana gave the
Summons and Complaint to Mohamed, and that Mohamed ever received the copy of Summons
and Complaint mailed to ERawsheh.



in English, and thuMohamedwas likely to have seeand readhe Summons and Complaigl
Rawshelreceived from the Secretary of State; and\i@hameds failure to pay the filing fee

after he filed apro senotice of appeal indicates that he had delayed addressing the default
judgment, in spite of having knowledge of iSe€R&R at 13-14.)

Mohamedargues thatwch findings of fact by Judge Go were in errating Green 420
F.3d at104 which states that “all doubts must be resolved in favor of the paekyng relief from
the judgment . . . .” Not only do#édohamedobject to Judge Go’s finding thstohamedwas
properly served at his place of businelse also objects to certaifindings relating to her
conclusionthat Mohamedhad actual knowledge of tHawsuit. Specifically, Mohamedsserts
that had he left a message for Plaintiff's attorriegould havebeenin response to an initiating
phone call, rather than in response to receiving copies of the Summons and Congpfaiopet
service (Dkt. 39 at 13.) He also contends that Judge Go failed to resolve doubt in faker of
party seekingvacaturby cancluding that had Fanous received the service from the New York
Secretary of State, he would have asked Mohamed for assistance in readingicke §dnat
14.) Finally, Mohamedobjects taJudge Go’s finding that Defendamsmmitted intentionadelay
by not paying the fee falohamecks pro seappeal of the default judgmentd.(at 14.)

Here, the record includes ample evidetocgupport Judge Go’s determinatibat Plaintiff
properly servedlohamed The affidavit of service notarized on August 4, 2014, indicates that on
July 29, 2014, Lawrence left copies of the Summons and Complaint with llbana at 258 ®tei
Street in Astoria, New York, which was the address eR&lshehj.e., Mohamed’s place of
businessand also mailed a second copy via $SPirst Class mail to the same address; the

affidavit of service also indicates that tioeliver and mail” process wampleted within twenty



days of each otheas required under N.Y. C.P.L.R. § 308(2jSeeDkt. 251, Ex. A Affidavits
of Serviceto Mohamed and Goldberg.) In her affidavit, Lawrence describes llbana and thesproce
by which she gave him the Summons and Compla®éekt. 25, Affidavit of Rose Lawrence
(“Lawrence Aff.”), § 58.) In her testimony at the hearing before Judg®& Gawrence statgd
consistent with her previous affidavits, that she went {B&wsheh, asked to speakMohamed
andwas told by llbana that Mohamed was not thé& might return later (Tr. 201); that
Lawrence gave llbanenvelopes containg the Summons and Complaint, whiibanatook (Tr.
12); and thatawrencealso mailed thernto the same addrebscause she was unable to personally
serve MohamedTr. 12-13). Thus Faintiff’s serviceon Mohamedwas proper and sufficient
under New York law.SeeN.Y. C.P.L.R. § 308.

In addition, Lawrence tefified at the hearinghat Mohamecdhad called the offices of
Plaintiff's attorney, Jeanne Mirgsn August 15, 2014nd askethatMirer call him back at (718)

267-6222 (Tr. at 13-14.) Plaintiff also introduced a phone memo pad from August 2014 and

" Although the affidavit of service does not specify the date on which the Summons and
Complaint were mailed to ERawsheh, the Court infers that the “deliver and mail” process
occurred within twenty days of each other because the affidavit of sengawtaized on August
4,2014. SeeDkt. 25-1, Ex. A, Affidavits of Service to Mohamed and Goldberg.)

8 The Court notes that Mohamed was not even entitled to a hearing on the service issue.
By merely providing conclusory affidavits denying servigehis motion to vacaieMohamed
failed to rebut the presumptioof proper service; therefore, an evidentiary hearing w#s n
necessarySee DeCurtis v. Upward Bound Int’l, In&o. 09CV-5378 2012 WL 4561127, at *4
(S.D.N.Y. Sept. 27, 2012) ‘(N]o evidentiary hearing is required where the defendant fails to
swear to specific facts to rebut the statement in the process’seaffidavits.” (quoting Old
Republic Ins. C9301 F.3d at 58)gff'd, 529 F. App’x 85Cablevision Sys. N.Y.C. Corp. v. Okolo
197 F. App'x 61, 62 (2d Cir. 2006) (finding that defendant’'s general denial of semice a
insignificant disagreements Wit process server’'s physical description of recipient were
insufficient to necessitatn evidentiary hearingjsee alsaDkt. 22-2 Affidavit of George Fanous
(“Fanous Aff.”), 1 4; Dkt. 223, Affidavit of Mohamed Mohamed (“Mohamed Aff.”), | 4;
Affidavit of Ihab llbana (“llbana Aff.”), 11 23.) Nonetheless, Judge Go conducted a hearing at
which she received live testimony and other evidence.
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September 2014 froMirer’s office, which boreanotation about Plaintiff having called the office
and asking for a return call @18) 267-6222. I¢.)

While the Court recognizes that the Second Cillcast expressed a “strong ‘preference for
resolving disputes on the merits@Green 420 F.3d at 104he Courtstill has the discretion to
preserve alefault judgment based on ti@ourts credibility deternmationsas tothe parties’
differing accountgegarding service SeeDe Curtis 529 F. App’x at86 (endorsing the district
court’s credibility determination and holding thaft]he district court was correct in rejecting
[defendant’sjmation to vacate othese groundy; Old Republi¢ 301 F.3d at 59 (“In light of the
contradictory statements and incredible defenses presented by [the defenddmt{l thiat the
district court also did not abuse its discretion in crediting [the process s¢@rtemponaeous
account of service. . .”); Weifang Xinli Plastic Prod. v. JBM Trading In&o. 11CV-271Q 2014
WL 4244258,at *6 (E.D.N.Y. Aug. 26, 2014(crediting testimony from witness that defendant
had initiated a phone conversation with him about the lawsuit, rejecting defendaett®oashat
witness’s account was “inconsistent and-selfving,” and thus finding that defendant had actual
notice of the lawsuitgff'd, 583 F. App’x 24 (2d Cir. 2014BMG Music Pub. Ltd. v. Croma Music
Co, No. 01CV-1941, 2003 WL 22383374, at *2 (S.D.N.Y. Oct. 16, 20@8krruling defendants’
objection to magistrate judge’s recommendation that her motion to vacate thejddtaukntor
failure toexecuteadequate service be denied where a process server’s tgssmnservice was
credible and consistent with other sworn affidavits).

Furthermore as previously statedhe Second Circuit has explained tHaburts may
discredit [ ] denials of service when there is ‘ample evidence from which [tolucenthat [the
defendant’s] statements lacked credibilityDe Curtis 529 F. App’xat 86(alteratiorsin original)

(quotingOld Republic Ins. Cp301 F.3d at 58)Here,based on itsle novareview of the record,
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the Court agrees with Judge Gotgdbility determnations as tothetestimory of Lawrence and
Mohamed Lawrence’s testimongbout hand-delivering and mailing copies of the Summons and
Complaintto EI-Rawshelon July 29, 2014was consistent withher affidavit of serviceand the
additional affidavishe submitted in connection with Defendants’ motion to va¢@emparerlr.
9-21,with Dkt. 25, Lawrencé\ff. and Dkt. 251, Ex. A, Affidavits of Service to Mohamed and
Goldberg.) Moreover, he affidavit of service identifyan employeat EFRawshehllbang as the
person who received the Summons and Complaint from Lawrence, and Defendants do not deny
that llbana worked at HRawsheh (Se€lr. 30 (Mohameds testimony that llbana “was [ ] working

as a waiter [at ERawsheh]”)) Although llbanastated in his affidavit thato one ever came to
El-Rawshehwith copies ofthe Summons and Complaioh July 29, 2014and that had he
received suckdocumentshe would have given ém toMohamedor FanougDkt. 22-4, Affidavit

of lhab llbana“llbana Aff.”), 11 1-3),llbanadid not testifyon Defendants’ behatft the hearing
before Judge GoFurthermorethe credibility ofllbana’s statements undercutby the fact that
Lawrenceidentified llbana, including his first name, in the service affidavibformation that
Lawrencecould only have gotten ghehad as she testified and attested to in her affidavits, gone
to EI-Rawsheh, met llbana, and given him the Summons and Combplaint.

Other evidencen the record also undermin&ohamed’sclaim thathe did not receive
properservice. As previously mentioned, Plaintiff provided evideratethe hearinghat his
attorney,Mirer, received a message August 2014from a caller who identified himself as
“MohamedViohamed and askedVirer to return hiscall at(718) 2676222,which Mohamed has

admitted is the phone number forBawsheh.(SeeDkt. 24-3, Ex. 3(Copy of Message Notepad)

% Indeed, the fact that Defendants have submitted a sworn affidavit that appearsatn
perjured information undmines Mohamed'’s and the other Defendants’ credibility generally.
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see alsolr. at 13-14, 29.) Moreover,while Mohamedand Fanou$oth testified at the hearing
thatMohamedeceivedmail atEl-Rawshel(Tr. 27, 44), theyow denyreceivingsix of the seven
mailings of documents related to the instant tased also deny any knowledge of service by the
Secretary of State on the corporate Defenddn(§eeTr. 41 (Mohameds testimony that he did
not recall receiving anything from the Secretary of State regarding the fayvdviohamed and
Fanous’sclaims (and sworn testimonyfiat, of the seven mailings, they only receitbd default
judgment—especially withouany explanatioras tohow the othesix mailings wouldnot have
reached therm-strainscredulity.

In sum, based oade novoreview of therecord the Court finds thaDefendantstclaims
that they never receivambpies of the Summons and Complaint and that they had no notice of the
lawsuit are not crediblé? The Court further finds tha®laintiff properly servedDefendant

Mohamedand all of the other Defendarnits Accordingly,the CourtdeniesDefendants’ objections

10 In connection with Defendants’ motion to vacate, Plaintiff provided evidence that a
letter, advising Defendants of Plaintiff's intent to file suias sent by Plaintiff's attornetp
Defendants on July 5, 2014 (DK24-1, Ex. 1) andthat two separate copiestble Summons and
Complaint(Dkt. 251, Ex. A, Affidavits of Service to Mohamed and Goldberg), in addition to
three separate copies of the Motion for Default Judgment and Affirmateyae mailed to
Defendants (Dkt. 24, Ex. 4). Although Plaintiff has not provided evidence of mailing the default
judgment to Defendants, the Court infers that a copy of the judgment was also mailed t
Defendants given that Defendants filed a motion tateathe judgment.

11n connection with Defendants’ motion to vacate, Plaintiff has also submitted copies of
affidavits of service by the Secretary of State. (Dki22kx. B).

12 In reaching this conclusion, the Court doeérely on Judge Go's finding that Fanous
would have asked Mohamed for help with any legal documents mailed by theaBecf&tate
and does not address Defendants’ objections to that ruling.

13 “[Iln most cases where courts have shifted the burden to the defendant to disprove
servie, . . .it was conceded or uncontroverted that defendant had knowledge of the underlying
suit before the entry of judgmentKhaldei v. KaspievNo. 16CV-8328 2014 WL 2575774, at
*7 (S.D.N.Y. June 9, 2014ollecting cases).Here, Defendants do nobrecede that they had
knowledge of the lawsuit against them. Only Fanous has stated that he maglkeéotsome
attorney, whom he could not identify, about the lawsuit (Tr. 39), but then provided vague and

13



to the R&R on this issue ardefendants’motion to vacate the default judgment for died to
provideadequate servigaursuant to Rule 60(b)(4).

. Rule60(b)(3d

In objectingto Judge Go’s recommendation tliais Courtshouldnot set aside the default
judgmentpursuant toRule 60(b)(3) Defendarg rehashthe arguments rejected by Judge. Go
Specifically, they assert thaPlaintiff’s claim is based on fraud because he misrepresented his
duties and dates of employment. In support of thesertios that Plaintiffworked for them for
only two weeksandwas fully paidandthat therefor¢he default judgment was obtained by fraud,
Defendantgoint to the facthat Plaintiff has allegedhat a“Kirsten Goldbertyworked at EF}
Rawsheland named her a defendanhen no one by that name ever worke#laRawsheh

Under Rule 60(b)(3)courtsmay vacate a final judgment where an adverse party used
fraud, misrepresentation, or misconduct in obtaining the judgntead. R. Civ. P. 60(b)(3kee
also Entral Grp. Int’l, LLC v. 7 Day Cafe & Bar298 F. App’x 43, 44 (2d Cir. 2008yuoting
State St. Bank & Tr. Co. v. Inversiones Errazuriz Limit&@i&d F.3d 158, 176 (2d Cir. 2004)

“[A] Rule 60(b)(3) motion cannot be granted absent clear and convincing evidence of Imateria
misrepresentation,’ and to prevail ‘a movant must show that the conduct complainedeofted
the moving party from fully and fairly presenting his cdsé&ntral Grp. Int'l, LLC, 298 F. App’x
at 44(first quotingFleming v. N.Y. Uniy865 F.2d 478, 484 (2d Cit989) and themuotingState

St. Bank & Tr. Cq.374 F.3d at 17)6see also Koch v. Pecho®32 F. App’x 24, 26 (2d Cir. 2016)

inconsistent testimony that the first time learned of the lawsuit was when he “received later
document [sic]” (Tr. 38), presumably the default judgment, as he also testifiebetheever
received anything from the Secretary of State (Tr. 41). Thus, the Court doesdntitati the
burden to disprove service shifted to Defendants. Rather, the Court’s finding is thtitf Rkes
met his burden of demonstrating that service of process was validly effected.
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(quotingFleming 865 F.2d at 484 Speaks v. Donat@14 F.R.D. 69, 77 (D. Conn. 2008)oting
that “[tlhe moving party bears a heavy burden under Fed. R. Civ. P. 60(b)(3)").

Here,Defendants have not provided “clear and convincing evidence” of fraud on the part
of Plaintiff. “In fact, they have not provided ANY evidence that [P]laintiff[] engaged indra
misrepresentation or misconduct in the procurement of the default judgriRéait. Bros. Jewelry
Inc. v. Ptak& Ptak, LLC No. 06CV-13732 2011 WL 253424, at *4 (S.D.N.Y. Jan. 25, 2011)
(emphasis in original) Even if Plaintiff incorrectly alleged that“&irsten Goldbertyworked at
El-Rawsheh, that alone is not clear and convincing evidence of fraud.

With respect to Defendants’ assertion that Plaintiff has frauduleltelyed that he worked
at EFRawsheh for one year, as the R&R points @dfendants andranous “have not come
forward with time records to support their general allegations, even thougiréeguired under
section 211(c) of the [Fair Labor Standards Act] and appurtenant regulationp tukbeecords.”
(R&R at 18.) With nothing more tharanous’saffidavit stating that Plaintifbnly worked for two
weeksat EFRawshehand was paid in full, Defendants have not met their heavy buwtlen
demonstrating fraud, as required under Rule 60(b)(3).

Accordingly,the Court denies Defendants’ objections to the R&R’s findings on this issue,
and concludes that the default judgment should not be set aside pursuant ta(iB (8¢ 60

[l Rule 60(b)X1) and the Three McNulty Factors

In recommending that the default judgment not be vagatesuant to Rule 60(b)(1f
Judge Go properly considered the thkéeNulty factors. SeeS.E.C. v. McNultyl37 F.3d 732,

738 (2d Cir. 1998). The Second Circuit discussed these factoeCurtis:

14 Although the R&R discusses tiMeNultyfactors in the context of whether the judgment
should be vacated under Rule 60(b), the Court infersthisidiscussion specificallyertained to
whether the judgment shioube vacated specifically under R@e(b)(1)
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“When a district court decides a motion to vacate a default judgment pursuant to
the provisions of Rule 60(l)], the court’s determination must be guided by three
principal factors: (1) whether ¢hdefault was willful, (2) whether the defendant
demonstrates the existence of a meritorious defense, and (3) whether, and to what
extent, vacating the default will cause ttendefaulting party prejudice.State St.

Bank & Trust Co. v. Inversiones ErramiLimitada 374 F.3d 158, 1667 (2d Cir.

2004) (internal quotation marks omitted). Of these factors, willfulness cdrges t
most weight. Though each factor is to be considered, a “default should not be set
aside when it is found to be willful.’Action S.A. v. Marc Rich & Co., Inc951

F.2d 504, 507 (2d Cir. 1991).

De Curtis, 529 F. App’x at 8alteration in original)

Defendants object to Judge Go’s findings that Defendants’ default wasl \aitifl that
Defendants do not have a meritorious defense. For the redisonssed belovthe Court finds
that all three McNulty factors weigh in favor of denying Defendants’ motionvaxate (1)
Defendantstdefault was willfuj (2) Defendants have not sufficiently demonstrated that they have
a meritorious defense; and @haintiff is likely to be prejudiced theentry of default and/or the
default judgments vacated

A. Willful Default

In their objection, Defendants contend that “the record does not support the finding that
any default byMohamed was ‘willful’ . . . .” (Dkt. 39 at 3.) The Court disagrees.

“A default is willful when the conduct ismore than merely negligent careless$,but is
instead egregious and not satisfadgtprexplained.” Jaramillo v. Vega675 F. App’x 76, 7677
(2d Cir. 2017) (quotin@ricklayers &Allied Craftworkers Local 2, Albany, N.Y. Pension Fund v.
Moulton Masonry & ConstLLC, 779 F.3d 182, 186 (2d Cir. 20)5)‘In general, a defendast’
failure to answer the complaint and respond to a motion for default judgment dextesnstr

willfulness” Murphy v. SnyderNo. 10-CV-1513 2013 WL 934603, at *6 (E.D.N.Y. Mar. 8,
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2013) (citing McNulty, 137 F.3d at 73839), report and recommendation adopie2D13 WL
1335757 (E.D.N.Y. Mar. 29, 2013).

Plaintiff hasfiled copies ofmultiple notices thatveresent toMohameds place of work
El-Rawshehregardng the instantawsuit, two of themwere specifically addresséal Mohamed
(Seesuprafn. 10; Dkt. 155, Affirmation of Service by Jeanne Mirand Certificates of Mailing
In addition,Plaintiff hasprovided credible evidendbat Mirer sentMohameda letter on July 5,
2014, regardin@laintiff’s intent to file a lawsuit founpaid overtime wage®kt 24-1, Ex. 1,July
2, 2014 letter from Mirer to Mohamed ging Plaintiff’s legal claimsDkt. 242, Ex. 2, @py
of USPS tracking result showing delivery of letter on July 5, 204dd hat Mohamedeft a
messagéor Plaintiff's counsel on August 15, 2044ess than a month after Plaintiff commenced
this lawsuit (seeDkt. 24-3, Ex. 3) FurthermoreMohamedadmittedto regularly receivingnalil
atEl-Rawsheland thatlbanawas an employethere (Seelr. 27, 30.) Nevertheless, Defendants
do notprovide a satisfactory explanatias to why Mohamedid not receive any of the notices
related to thidawsuit, or why Defendants-including the Corporate Defendants, which do not
contest service-failedto take actiorpromptlyafter receiving notice than order of default had
beenentered against theam at any earlier point(SeeDkt. 15-5, Affirmation of Service by Jeanne
Mirer.)

In sum,giventhe Court'srejection of Defendants’ conclusory dals about beingerved
(in Mohamed’s case) and/or being aware of this lawSus noacredible, the Court finds that
Defendantsknowingly failed to answer the Complaint and respond to the motion for default,

thereby demonstrating willfulness for purposéthe McNultyanalysis. See Lopez v. Traffic Bar

15Indeed, any claim by the Corporate Defendants that they were unawaselafvhiit or
the motions seeking a default order and judgment is contradicted by their adrthissithey were
properly served. SeeTr. at 8.)
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& Restaurant Ing.No.12-CV-8111, 2015 WL 545190, at3 (“Of course, an opposing party may
contest the representations set forth in an affidavit of service. Here, the désdmalse done so,

but have provided no support for their conclusory statemergeg)also World Magic Int'l AVV

v. Eddy Intl Ltd., No. 09CV-1447, 2010 WL 4457184, at *1 (S.D.N.Y. Nov. 1, 2016pncluding
thatdefaultwas willful afterholding an evidentiary hearing and finding that defendant was served
with a summons and complaiadalsofinding defendant’saffidavit denying that he was served
not credible).

Mohameds willful default can befurtherinferred from his delayn responding tdhe
default judgment. Default judgment was entered on November 26 (21419, andMohamed
learned of this, at the latesty December 22, 2014, wh he filed a notice of appe@dkt. 20).
But thenhe did not pay the necessary filing fee for his appealfibtthis motion to vaate the
default judgmenbn February 20, 2015, two months after he had filed the notice of apfea. (
Dkts. 1922, 3Q0) While Defendantsare correct thaa defendanivho has defaultes certainly
free topursuevacaturthrough legal representationstead ofthrougha pro seappealthe delay
with which Defendantshave done sin this casedespitetheir receiptof the numerousotices
regarding the lawsuit artle defaulproceedingssupports the Court’s conclusion tisfendants
knowingly chose tagnore the Summons and Complaimitil well after a default judgment was

entered Therefore, the Court concludes that Defendants’ default was wlful.

16 Indeed, based on the record in this case, the Court concludes that Defendants likely
sought to bury their heads in the sand and hope that this lawsuit would disappear, only choosing
to respond after it was clear that the lawsuit was not going away and that Dé$enagnt actually
haveto pay money to Plaintiff.
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B. Meritorious Defense

Because the “existence of a meritorious defense is a key factor in the RularG{s)s .
. . [the Second Circuit has] held that ‘the absence of such a defense is sufficigopdd £&]
district court’s denialof a Rule 60(b) motion.”Green 420 F.3d at 109secondalteration in
original) (quoting State Street374 F.3d at 174) “In order to make a sufficient shomg of a
meritorious defengg . . .the defendant need not establish his defense conclusively, but he must
present evidence of facts that, if proven at trial, would constitute deengefense.’ld. (quoting
McNulty, 137 F.3d at 740).A “‘defendant must present more than conclusory denials when
attempting to show the existence of a meritorious deféndd. at 110 (hoting thatdefendants
“failed to submit . . . even a single affidavit or any other evidence stpgdheir asserted
defenses{quotingPecarsky v. Galaxiworld.com, L{@49 F.3d 167, 173 (2d C2001)) see also
McLean 624 F.App’x at 45 (finding no meritorious defense because it was “made only in
conclusory terms and [was] not accompanied bysaipporting evidence”’)* The test of such a
defense is measured not by whether there is a likelihood that it will bardaty, but whether the
evidence submitted, if proven at trial, would constitute a complete defercarsky 249 F.3d
at 173(quoting Enron Oil, 10 F.3d at 98).

Here,while Defendantsassert that Plaintiff worked for only two weeks amas paid in
full before he qui{Dkt. 34 at 8)they offer nassupportfor theseallegationsother than Mohamed'’s
and Fanous’s affidavitend notasthe R&R notes,Plaintiff’'s time or payrecords even though
Defendants we required to keep such records under Section 211(c) of the Bb8ANew York
Labor Law. (R&R at 18 (citingSantillan v. Henap822 F. Supp. 2d 284, 291 (E.D.N.Y. 2012)
N.Y. Lab. Law § 196a, andPadilla v. Manlapaz643 F. Supp. 2d 302, 307 (E.D.N.Y. 2000)
Thoughthe Court recognizes that other courtshiis Circuit havefoundthatsuchbareaffidavits

may besufficientto demonstrate the existence of a meritorious deflemgmirposes of a motion
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to vacate a defauttr default judgment’ the Court declines to find so here. Rather, based on the
combination oDefendants’ demonstrably false claims regarding sefaitg Mohamed’s belated,
false claim that he is not a managee infrg, their willful delay in responding to this action, and
their unsupported assertionstoéir purporteddefensgparticularly when records supporting their
defense should be readily availgbline affidavits submitted by Defendaraie entirely lacking
credibility andthus areequivalent tono evidenceat all. Thus,the Court finds thaDefendants
have failed to sufficiently demonstrate that they have a meritorious deféas McLean624 F.
App’x at 45 (finding no meritorious deinse because it was “made only in conclusory terms and
[was] not accompanied by any supporting eviden&e”).

To the extentMohamedattempts toargue thathe should not have been named as a
defendant because he had a minimal role in the operations of the current restaarantylihi
asserted allegationvhich conspicuouslgomesafter the traverse hearing not credible in light
of Mohameds and Fanous’searlier sworn statementiiscussingMlohameds managerialrole.
(CompareDkt. 341, September 21, 2016 Affavitof Mohamed 11 4-6,with Tr. 26 (Mohamed'’s

testimony that hevorked as a manager pdirne) andTr. at 38 (Fanous’ testimony that Mohamed

17Seee.g, Lopez 2015 WL 545190, at *5 (findinthatdefendants alleged sufficient facts
to establish meritorious defense for purposes of motion to vacate default judgmeatalivtieat
was provided were sworn declarati@sserting that plaintiffs were never employed by defendants
and that all of defendants’ employees were sufficiently p&idijpn Oil, 10 F.3d at 98 (finding a
meritorious defense when defendants filed supporting affidasés)alsd.lolla v. Karen Gardesa
Apartment Corg No. 12CV-1356, 2016 WL 233665, at *4 (E.D.N.Y. Jan. 20, 20{6) the
context of a motion to vacate a default, a defense that the parties wereygpapedonstitutes a
‘meritorious defensé€’’ (alteration omitted)quoting Addison v.Reitman Blacktop, Inc.272
F.R.D. 72, 81 (E.D.N.Y. 2010))).

18 In the R&R, Judge Gsimilarly concludedthat Defendanthiad failed to put forth a
meritorious defense because theyegkbn general allegations that Plaintidworked for only
two weeks and made false claims about his wauk failed to come forward with time recartb
support their general allegationqR&R at18-19.)
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was a manageat EFRawshelr see alsd~anous Aff., § 3 (stating that Mohamed is the “vice
president” 6 EI-Rawsheh and that both Mohamed and Fanous manage the restMwhathed

Aff., § 3(same)) Therefore, tk Court agrees with Judge Go (R&R at 19) that this newly asserted
allegation is not credibland does not constitute a meritorious defense.

C. Prejudice

“In considering whether a plaintiff would be prejudiced if an entry of defauk: wacated,
the court must take into account more than mere delay or passage of liopez 2015 WL
545190, at *5 (citingdavis v. Musler 713 F.2d 907, 916 (2d Cit983)) “Rather, it must be
shown that the delay ‘may thwart [the] plaintiff's recovery or remedy,result in the loss of
evidence, create increased difficulties of discovery, or provide greater wppofor fraud and
collusion.” Id. (alteration n original) (quotingGreen 420 F.3d at 110).

Judge Go found therejudicefactor to weigh slightly ifavor of Defendants becauske
delaybetween servicef the Complaint and the filing ddefendantsmotion to vacatevas less
than a yea(R&R at 19) and Defendants do notjelot to that particular finding. Nonetheleiss
Courtalsoconsidersvhether vacating the default judgment will prejudice Plaibeifaus@ne of
the Corporate Defendants, specificallyEdwsheh Cuisine Indijed a Chaptef7 Petition in the
United States Bankruptcy Court immediategfore filing their objections to the R&R. (Dkt. 41.)
While EFRawsheh Cwine Inc.’s financial situatiors not entirely clear, &écawse the corporate
Defendant that employdelaintiff is undergoing liquidatiorRlaintiff’'s recovery isalmost certain
to be thwarted judgment were to be vacated at this junctusee LopeZ22015 WL 545190, at *5
(finding the prejudice factor to weigh against vacating the defadgment where defendan
employer had closed and thwasno longer profitablendplaintiff had a reasonable concern that
defendants rhay bejudgmentproof by the conclusion of the litigatin see also Gesualdi.

Quadrozzi Equipment Leasing Carp1-CV-115 2016 WL 7322333at *5 (E.D.N.Y. Dec. 15,
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2016)(taking into accountiefendantsbngoing proceedings in bankruptcy coamd finding that
plaintiffs would be prejudiced if default judgment were vacatdddreover becausdPlaintiff's
employer is undergoing liquidation, and it has been morettirap years since Plaintiff worked
at EI-Rawshehvacating the default judgment would result in further delaythatikely loss of
evidence. Accordingly,the Court findghatthe prejudice factor weighheavilyagainst vacating
the default judgment.

Because the Court finds thall three McNulty factors weigh against vacating default
judgment,Defendants’ motioro vacatepursuant to Rule 60(b)(1) should be derigédSeeDe
Curtis, 529 F. App’x at 86World Magic Intern. AV\W. Eddy Int’l| Ltd, No. 09CV-1447, 2010
WL 4457184, at 3 (S.D.N.Y. Nov. 1, 2010{fthat defendang default was willfulreason enough
to deny motion to vacate default judgmerifn]egligent defaults may be excusabtiliberate
defaults are not.{citing Guca Am., Inc. v. Gold Ctr. Jewelry158 F.3d 631, 635 (2d Cir. 1998)
andIn re Enron, Inc. 326 B.R. 46, 51 (Bankr. S.D.N.Y. 2005))).

CONCLUSION

For the foregoing reasons, the Court adopts the recommendationsranhgsionsn the
R&R, with the exception of Judge Go’s finding as to whetlaraturis unlikely to prejudice
Plaintiff, and denies Defendants’ motion to vacate the default judgment.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 26, 2017
Brooklyn, New York

19 As to all other portions of the R&R to which Defendants have not raised objections, the
Court finds no clear error and adopts those portions as well.
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