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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CEDRIC MOSELY and J. RAFAEL
COSIO, on behalf of themselves and all
others similarly situated,
Plaintiffs, MEMORANDUM & ORDER
- against - 13 CV 2470 (RJD) (RLM)
VITALIZE LABS, LLC,

Defendant.

J. RAFAEL COSIO, on behalf of himself
and all others similarly situated,

Plaintiff,
- against - 14 CV 4474 (RJD) (RLM)

VITAQUEST INTERNATIONAL, LLC, and
GARDEN STATE NUTRITIONALS INC.,

Defendants.

VITAQUEST INTERNATIONAL, LLC, and
GARDEN STATE NUTRITIONALS INC.,

Defendants/Third-Party
Plaintiffs,

- against -
VITALIZE LABS, LLC,

Third-PartyDefendant.

DEARIE, District Judge

These consumer class actions seek damages arising out of the purchase of the vitamin

supplement “E-BOOST.” E-BOOST is the brand navha variety of energy products marketed
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and sold by Vitalize Labs, LLC (“Vitalize”). EBOST products are manufactured for Vitalize
by Garden State Nutritionals, LLC (“Garden $tata division of VitaQest International, LLC
(“VitaQuest”). The named plaintiff, J. Rafa@bsio, alleges that BOOST fraudulently and
deceptively marketed itself as delivering a “libos consumers’ immune systems. Defendants
in both cases have moved for summary judgnegtling that Cosio lacks Article 11l standing.
For the reasons discussed below, the Courtgrampart defendantgonsolidated motions.

BACKGROUND

Vitalize markets and sells various enepggducts under the trade name “E-BOOST,”
such as powder packets, dissolvable tablets, godtlishots, all in a variety of flavors. Statement

of Material Facts in Suppodf Vitalize Labs, LLC’s Motiorfor Summary Judgment, ECF No.

54-2 at 1 1-2. Vitalize pitchesiE-BOOST products as a “healthiternative to sugary energy
drinks because they contairffeene derived from green teas well as various vitamins,

minerals, and natural fruit, seed, vegetable, and root extracts. Id. at 3. However, Cosio alleges
that Vitalize also used to market E-BOO&9] delivering a “boost” to consumers’ immune

systems. Plaintiff J. Rafael Cosio’s ConsolidaRabponses to Statements of Material Facts by

Defendants, ECF No. 55-1 at 11 1, 3.
Cosio and Cedric Mosely brought a clasion suit against Malize in 2013 (the
“Vitalize Suit”), claiming various violations ured the consumer protection laws of their

respective home states, California and NewkyW¥fitalize Complaint, ECF No. 1. They sought

to represent a nationwacclass, consisting of all consare who purchased E-BOOST products
for personal use during the relengeriod, as well as state stes for California and New York.
Id. at 119 29-30. Mosely later withdrew from ttese, leaving Cosio as the sole remaining named

plaintiff. Stipulation of Voluntary Disigsal of Pl. Cedric Mosely, ECF No. 18.




The complaint in the Vitalize Suit states that Cosio “purchased E-BOOST’s All-Natural
Orange Flavor and Natural Pihkmonade Flavor powder packets”2011 “from his local CVS
[s]tore in West Hollywood,” California, “basemh the representation that the products would

boost his immunity.” Vitalize Complaint at 7.

Difficulty arose, however, during Cosio’slyi2014, deposition, when Cosio repeatedly
testified that he had purchased E-BOOST powdekets at his local CVS store, as well as at

Target._Declaration of Anthony A. Lopresti8upport of Def.’s Motion for Summary Judgment,

ECF No. 54-4 [hereinafterdpresti Decl.] at Ex. 1, 23:9-189:11-13, 51:6-10, 95:23-25, 96:1-7.
At the end of the deposition, Vitalize’s attorneys revealed that neither CVS nor Target carried
E-BOOST products, a claim that has been subatad by declarations from employees at both

stores. Id. at 99:19-20, 100:2s%e also Declaration of ThomBarke, ECF No. 54-5 at § 5

(CVS); Declaration of Lily Beih, ECF No. 54-6 at 1 5 (Targe@onfronted with this assertion,

Cosio responded, “I don’'t know. | samthe beginning that [CVS] wasobably one of the
places | bought [E-BOOST].” Lopresti DedEx. 1 at 99:25, 100:1 (emphasis added).

Notably, at the beginning &iis deposition, Cosio stated that he used to buy vitamins at
CVS, Targetand Capitol Drugs. Id. at 16:23-2Bnd throughout the deposition, Cosio
frequently noted that his memowas not precise and that CVS and Target were merely some of
the places where he had purchased E-BO@8ducts. See, e.q., id. at 49:11-13, 51:6-10, 87:2-
6, 96:1-7, 99:19-25, 100:1-5. Defendants concedethie Capitol Drugs in West Hollywoalid
carry orange flavor E-BOOST maler packets in 2011 but denyattCapitol Drugs carried the

pink lemonade flavor. AmendedeDlaration of Imelda Malijan-Sjam, ECF No. 56-1 at 1 2-3.

Plaintiff moved for an extension of time amend the Vitalize complaint. ECF No. 24.

The motion requested permission merely to deféndants Garden State and VitaQuest to the



Vitalize Suit, but the proposed amended complaliso changed the loga of Cosio’s alleged
purchases from “CVS” to “retail stores in Weéstllywood.” 1d. at 1 and Ex. 1, § 6. Vitalize
opposed the amendment, accusing plaintiff of sggto surreptitiously change his story after
being caught in a lie. ECF No. 26. MagistratdgkiRoanne L. Mann denied plaintiff's motion
without prejudice, stating thataintiff had not shown good cause for extending the deadline and
Vitalize would be prejudiced by having disesy reopened. ECF No. 3Rlaintiff did not
appeal. Shortly thereaftevjtalize indicatedts intent to move for summary judgment for lack of
Article 11l standing. ECF No. 33.

Unable to add defendants or changeldleation of his allege purchases, plaintiff
quickly initiated a separate lawsuit against Garden State and VitaQuest (the “VitaQuest Suit”)
under the consumer protection lasf<Cosio’s home state, Califomias well as New Jersey and

New York. VitaQuest Complaint, ECF No. 1. Nolg this new complaint provided that Cosio

purchased the E-BOOST powder packets from “retailes in the Los Angeles area.” Id. at 6.

Shortly after filing the VitaQuest complaiqiaintiff moved to consolidate the Vitalize
Suit and the VitaQuest Suit, ECF No. 7, which baurt denied without prejudice, Electronic
Order, No. 14-CV-4474 (E.D.N.Y. enteredtOt0, 2014). Garden State and VitaQuest
subsequently moved to join in Vitalizesasmmary judgment motion, ECF No. 25, a request
that—given the common bases for the motietise Court granted, Electronic Order, No. 14-
CV-4474 (E.D.N.Y. entered Dec. 23, 2014).

The consolidated summary judgment motion seeks to dismiss all or some of the
plaintiff's claims in both cases for lack of thale 11l standing on one of three grounds. First,
defendants seek to dismiss the action in itgeytibased on the argument that Cosio has failed

to establish a cognizable “injuny fact,” because Cosio cannobge that he actually purchased



any E-BOOST products. Second, defendants assert that Cosio does not have standing to bring
claims forcertain E-BOOST products that Cosio admits he never purchased (such as the
E-BOOST dissolvable tablets ahqguid shots). Third, the defendanh the VitaQuest Suit seek
to dismiss plaintiff’'s claims under the consurpestection laws of New Jersey and New York,
because Cosio allegedly purchased E-BOOSduynrts only in his home state of California.
DISCUSSION

Summary judgment is approgtre where “the evidence, viewed in the light most

favorable to the party againsham it was entered, demonstrateat tthere are no genuine issues

of material fact and that the judgment is waredras a matter of law.” Delaney v. Bank of Am.

Corp., 766 F.3d 163, 167 (2d Cir. 2014) (quotinglial Network Commc’ns, Inc. v. City of

New York, 562 F.3d 145, 150 (2d Cir. 2009)); see &bsd. R. Civ. P. 56(a). In deciding whether
summary judgment is warranted, the Court nfiregolve all ambiguities and draw all reasonable

inferences against the movant.” Delaney, 7&&IFat 167 (quoting Aulicino v. N.Y.C. Dep't of

Homeless Servs., 580 F.3d 73, 79-80 (2d Z0A9)) (internal quotation marks omitted).

A. Article Il Standing

Under the case-or-controversy requirenadnrticle 111, § 2, of the Constitution,

plaintiffs must establish théthey have standing to sue. Lujan v. Defenders of Wildibg U.S.

555, 560 (1992). “To have such Article Il standitige plaintiff must have alleged such a
personal stake in the outcome of the controvassip warrant [his] invation of federal-court
jurisdiction and to justify exercise of the cosrtemedial powers on [hibghalf.”” Cortlandt St.

Recovery Corp. v. Hellas Telecomm., S.3.7.90 F.3d 411, 417 (2d Cir. 2015) (quoting Warth

v. Seldin, 422 U.S. 490, 498-99 (1975)) (alteratiomstted). “A plaintiff claiming such a stake

must establish” that (1) “[hdjas sustained an ‘injury in fact’ which is both ‘concrete and



particularized’ and ‘actual omminent,” (2) “the injury wa in some sense caused by the
opponent’s action or omission,” and (& favorable resolution of the case is ‘likely’ to redress
the injury.” 1d. (citing_Lujan504 U.S. at 560-61). And “‘each element . . . must be
supported . . . with the manner and degree of evgleequired at the successive stages of the

litigation.” Lewis v. Casey, 518 U.S. 343, 35B06) (quoting Lujan, 504 U.S. at 561).

“That a suit may be a class action . . . adakhing to the question of standing, for even
named plaintiffs who represent a class musgellend show that they personally have been

injured . . . .” Id. at 357 (quoting Simon v. Ey. Welfare Rights Org., 426 U.S. 26, 40 n. 20

(1976)) (internal quotation marks omitted). Acaagly, “[flor each claim asserted in a class
action, there must be at least or@sslrepresentative . . . withrstiing to assert that claim.” Fort

Worth Emps.’ Ret. Fund v. J.P. Morg&hase & Co., 862 F.Supp.2d 322, 331 (S.D.N.Y. 2012)

(citing Cent. States Se. & Sw. Areas HedthVelfare Fund v. Merck-Medco Managed Care,

L.L.C., 504 F.3d 229, 241 (2d Cir. 2007)). “At the satinee, it is important to recognize that the
entire concept of class actiondgnssome degree of tension withe requirement of standing.” Id.
at 332. Therefore, courts do not require that a ‘edhplaintiff . . . literally suffer the same actual
injury that each class membefffened.” 1d. “Rather, the namedaihtiff must ‘show that he is
within the class of personsw [were] concretely affecteddy ‘injurious conduct’ by the
defendant such that that pi&iff has the ‘necessary stakelitigating’ the case.” Id(quoting

Blum v. Yaretsky, 457 U.S. 991, 999 (1982)).

1. A Reasonable Juror Could Find that Cosio Purchased E-BOOST
Defendants argue that Cosio has failed tatdsh the cognizable “injury in fact”
required for Article 11l standing because ¢ennot show that he ever purchaaeg E-BOOST

products. This argument has three parts. Fefendants argue that §lo’s testimony regarding



his E-BOOST purchases is roedible. Second, defendants argjugt Cosio lacks physical
proof of his purchases. Third, daftants argue that Cosio is boundhis prior assertions that he
purchased E-BOOST at stores that deferslelaim do not in fact sell the product.
a. Credibility
Despite defendants’ legitimate position on Casicredibility, this is not an issue the
Court may address. The Second Circuit has thelt“where the plaitiff relies almost
exclusively on his own testimony, much of whistcontradictory and incomplete, it will be

impossible for a district court to determineetiner the jury could reasonably find for the

plaintiff . . . without making some assessmeifnthe plaintiff's account.” Rojas v. Roman

Catholic Diocese of Rochester, 660 F.3d 98, DabGir. 2011) (quoting Jeffreys v. City of New

York, 426 F.3d 549, 554 (2d Cir. 2005)) (intdrgaotation marks omitted). However, such
credibility assessments should be reservedddrdordinary cases, where the facts alleged are
so contradictory that doubt is cagton their plausibility . . . .” Idat 106 (quoting Jeffreys, 426
F.3d at 555]internal quotation marks omitted) (emplsaadded); see, e.q., Jeffreys, 426 F.3d at
551-52, 555 (affirming district court’s grant of summary judgment to the city of New York in
police brutality case where plaintiff testified on multiple occasions that he had jumped out of a
window before changing his story to acctise police of throwing him through the window).

Indeed, the Second Circuit heautioned district courts agest “routinely engag[ing] in
searching, skeptical analyses of partiesitesty in opposition to summary judgment.” Rojas,
660 F.3d at 106. “[l]f there is agulsible explanation for discrepaes in a party’s testimony, the
court considering a summary judgment motibawdd not disregard the later testimony because
an earlier account wasnbiguous, confusing, or simply incomplete.” Jeffreys, 426 F.3d at 555

n.2 (internal quotation marks and citatimmitted) (emphasis in original); sassoMatheson v.




Kitchen,515 Fed. App’x. 21, 24 (2d Cir. 2013) (holditimat it was error to disregard testimony
when, although there were “variations in théaile of [the] accounthe substance of [the]
testimony [could ]not fairly be characterizedfasdamentally inconsistent or incoherent”); Jin

Dong Wang v. LW Rest., Inc., -- F. Supp.-3d2015 WL 363871, at *15 (E.D.N.Y. 2015)

(declining to grant summary judgment to defants who “highlightedeveral potentially
inconsistent statements” of the plaintiff, waenany of the statements were “not directly
contradictory . . . [,] may be exphed when read in context witiie record as a whole, or may
have another plausible explanation, sastthe witness’ lapse in memory”).

Defendants argue that the statements&wside in his pleadings and deposition
regarding the locations of his alleged E-BOOST purchases have been “definitively and
unequivocally” proven false and Cosio’s atslity thereby desbyed. Defendants’
characterization of Cosio’s statements, howegdnyperbolic. Given the three-year time span
between the alleged purchases and Cosio’s depwes-as well as Cosio’s repeated assertions
that he did not remember the details of the pasel and his initial statement that he sometimes
purchased vitamins at Capitol Drugs—a reada juror could find that Cosio had merely
incorrectly recalled the t@mtion of his purchases.

The Court also rejects defendants’ arguntieat Cosio’s deposition testimony prevents a
finder of fact from concluding &t Cosio purchased E-BOOSTaaly store. That defense
counsel carefully guided Cosio into a statemeat ltte purchased E-BOOST at two stores that
may in fact not sell the product o doubt be of interest to arju However, neither this well-
directed testimony, nor Cosio’s use of the writmins” when describing his purchases at
Capitol Drugs, justifies a ruling that there is ngibdor a finder of facto conclude that Cosio

purchased E-BOOST ahy store, Capitol Drugs or otherwise.



b. Proof of Purchase

Next, defendants maintain that they arétka to summary judgment because Cosio’s
alleged purchases are undocumented by any physaa @irpurchase, such as receipts or credit
card statements.

While the analysis required for a summargggment motion is different than that

required for class certificatiothe Court is guided by the ressng in_In re Scotts EZ Seed

Litigation that “[i]f proof of purchase was regad . . . there would be no such thing as a
consumer class action, especially with respetow-cost products.” 304 F.R.D. 397, 407-08
(S.D.N.Y. 2015) (determining that class was ascstde despite the fatihat consumers were
unlikely to have retained proof of purchag@}ernal quotation marks and citation omittéd).
This policy concern is equally pesst at the summary judgment stage.

The Court therefore findsdh despite the obvious flaws in plaintiff's position, a
reasonable juror could conclude that Cosiacpased E-BOOST in 201despite his lack of

physical proof of purchase. See, e.q., Veewm Snapple Bev. Corp., No. 07-CV-8742 (DLC),

2011 WL 196930, at *3-5 (S.D.N.Y. Jan. 21, 2011) iigireg summary judgment to Snapple not

! Cosio’s counsel claims to have soméeh&hir client’s unused E-BOOST powder packets.

However, the Court declines to base its sieci on the existence tifese purported leftovers.

2 “District judges in this [Circuit] havexpressed conflicting viesson whether putative

classes are ascertainable when consumers arelyritikretain receipter other records of
purchase.” Id. at 407; compare WeineBwapple Bev. Corp., No. 07-CV-8742 (DLC), 2010
WL 3119452, at *13 and n.22 (S.D.N.Y. Aug. 5, 20{d)nying motion for class certification
where not even the “named plaintiffs ha[d¢eipts or any other records for their Snapple
purchases”) with Ebin v. Kangadis Food Ir®97 F.R.D. 561, 567 (S.D.N.Y. 2014) (noting, in
determining that class of consumers who pathased pomace oil marketed as “100% Pure
Olive OIl” was ascertainable, the&gnapple [went] further than,” the court was “prepared to go,
and, indeed, would render classi@as against producers almostpossible to bring”); but see
Ault v. J.M. Smucker Co., -- F. Supp. 3¢2015 WL 4692454, at *5 (S.D.N.Y. 2015)
(reconciling these cases by notingattin Ebin “every bottle oflove oil sold . . . contained the
allegedly misleading label,” whereas_in Snapfetential class members were required to
remember the specific . . . juice they had supglyspurchased” because only certain products
were labeled “All Natural”).




because the named plaintiffs lack®#d/sical receipts for their purchasps; se, but because the
plaintiffs’ testimony was insufficient to estalilifow much of a premium they had paid for

beverages with the misleading “All Naturalbi); In re HP InkjePrinter Litigation,

No. 05-CV-3580 (JF), 2008 WL 2949265, at *3 (N@al. July 25, 2008) (concluding that “a
reasonable jury could find that [plaintiff] hd[sluffered a cognizable injury,” of purchasing
replacement ink cartridges for his printer afesaiving premature low-ink warnings, despite the
fact that plaintiff “ha[d] no proobf purchase evidencing that he ever owned” the subject printer
nor any “receipts for thpurchase of any of theplacement ink cartridges”).

c. Judicial Admissions

Finally, defendants argue that the statements in the Vitalize comiplathCosio’s
deposition testimony regarding his alleged purchas€¥VS and Targetonstitute a judicial
admission to which he must be held.

“Judicial admissions are ‘formal concesss [that are] binding upon the party making

them.” Maurizio v. Goldsmith, 84 F. Supp. 285, 464 (S.D.N.Y. 2000) (citation omitted). For

example, “[a] party’s assertion of fact in &g@tling is a judicial admission by which it normally

is bound throughout the course of the proceeding.” Bellefonte Re Ins. Co. v. Argonaut Ins. Co.

757 F.2d 523, 52@d Cir. 1985); sealsoMorgan v. Nassau Cty., No. 03-CV-5109 (SLT)

(WDW), 2009 WL 2882823, at *17 (E.D.N.Y. Sept2009) (“While a plaintiff may plead
inconsistentlaims . . . he cannot escape summary judgment on ¢rases simply by picking
and choosing his historical faaswill.”).

However, “[t]rial judges argiven broad discretion tolreve the parties from the

consequences of judicial admmmss in the appropriate circumstas.” In re Methyl Tertiary

The issue is not presented by the VitaQuest complaint.
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Butyl Ether Products Liability Lit., 379 FSupp. 2d 348, 371 (S.D.N.Y. 2005). “Appropriate

circumstances include where accepting the asliom would be ‘manifestly unjust or if the

evidence contrary to the stipulation is substhfitiaR 39th St. Land Cqu. v. Salsa Distr. USA,

LLC, No. 11-CV-7193 (DF), 2015 WL 1499173,*t(S.D.N.Y. Mar. 25, 2015) (quoting

Hoodho v. Holder558 F.3d 184, 191 (2d Cir. 2009)); s¢soW. World Ins. Co. v. Stack Oil,

Inc., 922 F.2d 118, 121-22 (2d Cir. 1990) (finding agbwn in pleading to beonclusive against
the partywho made it, in the contexf a summary judgment moti, but noting that the party

who had made the admission had not claimeadfiax mistake); Triumph Const. Corp. v. New

York City Council of Carpenters PensiFund, 29 F. Supp.3d 373, 380 (S.D.N.Y. 2014) (“A

District Court, convincethat an honest mistake had been made, the original allegation was
untrue and that justice required efli . . may, in its discretion, lreve the party of its otherwise

binding consequence.”) (internal quotation nsaalkd citation omitted); Dortz v. City of New

York, 904 F. Supp. 127, 146 n.6 (S.D.N.Y. 19@%clining to rely on dendants’ admission in
their answer to resolve summary judgment motig]ince [d]efendants assert[ed] that their
admission was inadvertent and that they intend[ed] to seek leave to amend”).

The relevant language in the Vitalize conipiaand Cosio’s deposition testimony is not
the kind of “formal concession” typicallgssociated with judicial admissichslaurizio, 84 F.
Supp. 2d at 464. However, even if this languamestitutes a judicial admission, the Court finds
that this case presents thmpeopriate circumstances for relidhe exact location of Cosio’s

E-BOOST purchase was not necessary at the pleading’<fag’s deposition made clear that

4 This is not a case, for example, wheredbfendants seek to hold plaintiff to a prior

concession that the defendantsrolas true but plaintiff now dees. Rather, defendants ask the
Court to bind plaintiff to ararlier statement that they, theiwes, wholeheartedly repudiate.

5 SeeEbin v. Kangadis Food Inc., No. I3v-2311 (JSR), 2013 WL 6504547, at *5-6
(S.D.N.Y. Dec. 11, 2013) (finding claims undeniN¥ork and New Jersey consumer protection

11




he lacked a precise memoryto$ particular purchases, and pl#f promptly sought to amend
the relevant language in thétalize complaint ar being alerted of his misstatemé@tolding
plaintiff to a strict reading dhis overly precise pleading, desitis claims of honest error, is
unjustifiably severe. Therefore, tioe extent the language iretNitalize complaint and Cosio’s
deposition testimony regarding purchases at CuETarget constitutesjadicial admission, the
Court exercises its disdren to relieve plaintiff of the bindig consequences of such statements.
Those statements, of course, may stilubed at trial for impeachment purposes.

2. The E-BOOST Products are Qufficiently Smilar to Establish Standing at this
Sage of the Case

As an alternative to their above argumehtt Cosio lacks standing because he cannot
establish that he ever purchaseg E-BOOST products, defendarssert that Cosio does not
have standing to bring claims fogrtain E-BOOST products th&@osio admits he never
purchased (such as the E-BOOST lagsihots and dissolvable tablets).

Plaintiff correctly responds, howeveratrunder NECA—-IBEW Health & Welfare Fund

v. Goldman Sachs & Co., such an argument is prematgeashould be addressed at ¢hess

certification stage. 693 F.3d 1488 n. 9 (2d Cir. 2012) (noting thidtde district court “erred to
the extent it based its conclusion on the (rkestd assumption that” the named plaintiff need
have purchased all of the finaalcsecurities purchased by the class he sought to represent and

that “[ijn any event, [plaintiff]'s standing to assetaims on others’ behalf is an inquiry separate

laws were sufficiently plead where complairgtet! plaintiff had purdmsed the product at a

“local grocery store”); busee Soo Line R.R. Co. v. St. Louis Sw. Ry. Co., 125 F.3d 481, 483
(7th Cir. 1997) (“A plaintiff can plead himself baf court by alleging facts which show that he
has no claim, even though he was not requirediége those facts.”)rfternal quotation marks

and citation omitted); see also Official Comm. of the Unsecured Creditors of Color Tile, Inc. v.
Coopers & Lybrand, LLP, 322 F.3d 147, 167 (2d €803) (citing Sod.ine approvingly).

6

Granted, plaintiff’'s counsel should have dnaattention to this goection in their motion
for an extension of time to amend the complaint. However, given the substantial briefing and
debate that followed, defendants can hardiynelcontinuing prejudicéom this oversight.
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from its ability to represent the imests of absent class members”); alseln re Frito-Lay

North Am., Inc., All Nat. Litigation, No12-MD-2413 (RRM) (RLM), 2013 WL 4647512, at

*13 (E.D.N.Y. Aug. 29, 2013) (holding “because the pidiis have Article 11l standing, at this
stage, they may press claims, on behalf of pigatiass members, arising out of products that
the plaintiffs did not themselves purchase,” antingothat “[w]hether the plaintiffs’ injuries are
sufficiently similar to those of the putative clasembers who purchased other products . . . is a
guestion the Court will consider on a Rule 23 certification motion”).

Indeed, courts in this Circuit have hel@thsubject to furthanquiry at the class
certification stage, a named piaff has standing to bringlass action claims under state
consumer protection laws for products thatttenot purchase, so long as those products, and
the false or deceptive manner in which they weegketed, are “sufficiently similar” to the

products that the named plaintifid purchase. See, e.qg., Brady v. Basic Research, L.L.C.,

No. 13-CV-7169 (SJF), 2015 WL 1542094, at *50BN.Y. Mar. 31, 2015) (citing cases).
Defendants’ citations to non-binding precedernthtcontrary are inapposite, not controlling,

and have been expressly rejedvgcourts in this Circuit. $¢ e.g., Quinn v. Walgreen Co., 958

F. Supp. 2d 533, 542 (S.D.N.Y. 2013) (noting som& s have “rhetorically ask[ed] ‘how could
[the plaintiff] possibly have been injured bypresentations made on a product he did not buy,”
but finding the “better” approach to be that ptdfs may proceed to thclass certification stage
for products that they did not purchase@ugl as there are substal similarities).

Defendants rely on the summary order iéMiDio v. Clinique Labs., LLC, in which the

Second Circuit held that the named plaintiffs doubt bring claims relatig to beauty products
they did not purchase. 572 F. App’x 27, 29 Cir. 2014). “That case, however, decided the

guestion oftlass standing, not Article 11l standing,ral applied to thirty-five different

13



advertising claims for seven beauty productdy timmee of which had been purchased by the

named plaintiffs. Weisblum v. Prophase Ldbs,, -- F. Supp. 3d. -2015 WL 738112, at *6

(S.D.N.Y. 2015) (citing Dimuro, 57B. App’x at 29) (emphasis in original). “Further, far from
changing the law of the Circuivhich it could not do throughsummary order. . .), the panel
expressly reiterate[d] the holdj of NECA—IBEW.” 1d. (internhquotation marks and citations
omitted). Finally, even if plaintiff is required &dlege “nearly identical” misrepresentations, he
has done so, providing label images in his complami®th cases that etv the consistency of
E-BOOST's immunity boosting claims across thewodurcts. Therefore, th@ourt finds that the
E-BOOST powder packets, which Cosio claimbaove purchased, are sufficiently similar to the
E-BOOST dissolvable tableta@ liquid shots, which Cosio admits he never purchased, to
establish standing at this stage of the case.
3. Claims Under New Jersey and New York Consumer Protection Laws

Lastly, the defendants in the VitaQuest Sadlsto dismiss plaintiff's claims under the
consumer protection laws of New Jersey hiesv York, because Cosio allegedly purchased
E-BOOST products only in sihome state of California.

It is appropriate for the Court to address G@sstanding deficiency at this stage of the

case, as opposed to at claestification._See, e.g., Temple Circuit City Stores, Inc.,

Nos. 06-CV-5303 (JG), 06-CV-5304 (JG), 200T. 2790154, at *8 (E.D.N.Y. Sept. 25, 2007)
(rejecting plaintiffs’ argumerthat their “standing to advaeamon-Tennessee state law claims on
behalf of” the class was “more properly adsdred during the class tiécation proceedings”
because “[tlhe Supreme Court has made cleab#@use Article 11l standing goes to a federal
court’s jurisdiction, the court shisuconsider standing asthreshold issue{kiting City of Los

Angeles v. Lyons, 461 U.S. 95, 101 (1983) and Warth, 422 U.S. at 498).
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Furthermore, defendants’ position on tisisue enjoys overwhelming support in the

courts of this Circuit and others. Seg.eMendy v. JP Morgan Chase & Co., No. 12-CV-8252

(PGG), 2014 WL 1224549, at *8 (S.D.N.Y. Mar. 24, 20@)lding that New Jersey’s consumer
protection law, and not New York’s, would apflecause plaintiff resided in New Jersey)
(collecting cases); Templ2D07 WL 2790154, at *8 (dismissing, for lack of standing, claims
arising under the laws of statether than Tennessee where “plaintiffs allege[d] no injury within

any state other than Tennessee”); Dzi@a®hirlpool Corp., 26 F. Supp. 3d 304, 332 (D. NJ

2014) (*A Plaintiff may bring st&tlaw [consumer protection]ams only under the law of the
state where he or she lived ahe alleged injury occurred.”Plaintiff's citations to the contrary
are inapposite. See, e.g., Ebin, 297 F.R.D. at 584 (finding that common issues predominated
in New Jersey and New York consumer pratettlaims but noting that the case involved
named plaintiffs who were fromnd made their purchaseseach of those states).

Finally, plaintiff's attempt to invoke the lavef New Jersey anNew York, based on the
fact that defendants make sales in those statm®dreadquartered thelecks merit. See, e.q.,

Thomas v. JPMorgan Chase & Co., 811 F. S@dp/81, 800 (S.D.N.Y. 2011) (noting that the

relevant New York statute “was not intended tdigmthe out-of-state transactions of New York

m

companies™ and “[tjo expand this protectioncdmnsumers in other states would subject New

York businesses to almost unlimited liabilitfuoting_ Goshen v. Mut. Life Ins. Co. of New

York, 98 N.Y.2d 314, 325, 774 N.E.2d 1190, 1196 (20024tts v. Jackson Hewitt Tax Serv.

Inc., 579 F. Supp. 2d 334, 345 (E.D.N.Y. 2008) (r@pgcargument that Ne Jersey consumer
protection law applied to the owarging of plaintiffs by a tapreparation franchise in New

York, despite the fact that the defendant cames had headquarters and franchises in New
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Jersey, because this was “not enough to outwigw York’s much more direct interest in

applying its consumer protection law indltase”); Dzielak, 26 F. Supp. 3d at 333.

Therefore, plaintiff's claims under the consemprotection laws of New Jersey and New
York, in both suits, must be dismissed for |latlstanding, because €lo allegedly purchased
E-BOOST products only in ihome state of California.

CONCLUSION

For the reasons discussdibae, the Court denies defemdisi consolidated summary
judgment motion to dismiss the piéiff's claims for lack of Article Ill standing for failure to
establish a cognizable “injury in fact.” &asonable juror could find that Cosio purchased
E-BOOST powder packets in 2011, and the E-BO@8&wder packets are sufficiently similar to
the E-BOOST dissolvable tablets and liquid shotsstiablish Cosio’s stding at this stage of
the case for those admittedly unpurchased predtidwever, the Court dismisses plaintiff's
claims under the consumer protection laws ofvNlersey and New York in both cases, because

Cosio allegedly purchased E-BOOST produetly in his home state of California.

SO ORDERED.

Dated: Brooklyn, New York
August 24, 2015

/s/ Judge Raymond J. Dearie

RAYMOND J.DEARIE
United StateDistrict Judge

! Vitalize did not make this argumentita original motion. Havever, because the

summary judgment motions in the two cases wared and plaintifhad the opportunity to
brief this issue, the Court grants dissal of the relevant claims in both cases.
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