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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
EVA GLIK, :

Plaintiff,

MEMORANDUM & ORDER
-against- : 14-CV-4583 (DLI)

CAROLYN W. COLVIN,
Commissioner of Social Security,

Defendant. X
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On July 25, 2011, Plaintiff Evali® (“Plaintiff”) filed an apdication for Social Security
disability insurance benefits undise Social Security Act (the ‘&”), alleging disability due to
depression and anxiety baging on February 1, 2009.SéeCertified Administrative Record
(“Tr.”), Dkt. Entry No. 15 at 14, 117-18.) O@ctober 20, 2011, Plaintiff's application was
denied and she requested a hearing before ammstrative Law Judge (“ALJ"). (Tr. 14, 52.)

A hearing was held before ALJ Edward Hein on September 19, 2012. (Tr. 14, 26-51.)
Plaintiff appeared with counsahd testified at the hearing(Tr. 26-51.) Andrew Vaughn, a
vocational expert, also testifle (Tr. 26-51.) The ALJ is&d a decision on November 30, 2012,
finding that Plaintiff was notlisabled prior to September 13, 2011 because she had no severe
impairments prior to that datgTr. 14-21). However, the ALdoncluded that Plaintiff became
disabled and was entitled to benefits asseptember 13, 2011, when her age, education, work
experience and residual functionedpacity left her unable to perform a job that exists in
significant numbers in the national economy. (I4, 20-21.) Plaintiff appealed the ALJ’s
decision, submitting additional evidence that wash&dbre the ALJ at the time of his decision.

(Tr. 4, 222-68.) On July 18, 2014, the ALJ'scision became the Commissioner of Social
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Security’s (the “©mmissioner” or “Defendant”) final desion when the Appeals Council denied
Plaintiff's request for review. (Tr. 1-6.)

On July 31, 2014, Plaintiff filed the instant appsagking judicial review of the denial of
benefits pursuant td2 U.S.C. 8§ 405(g). See Complaint (“Compl.”), Dkt. Entry No. 1.)
Thereafter, Defendant moved pursuanRule 12(c) of the FeddrRules of Civil Procedure for
judgment on the pleadings affirming the Commissindenial of benefitgprior to September
13, 2011. $eeMem. of Law in Supp. of Def.’s Mot. for J. on the Pleadings (“Def.’s Mem.”),
Dkt. Entry No. 12.) Plaintiff filed a cross-moti for judgment on the pleadings seeking either a
partial reversal of th€ommissioner’s decision, or in the alternative, a remand for a new hearing.
(SeeMem. of Law in Supp. of Pk’ Cross-Mot. for J. on the dddings (“Pl.’'s Mem.”), Dkt.
Entry No. 14.) For the reasons set fortHole Defendant's motion for judgment on the
pleadings is granted. Plaintiff's cross-motiom jfmdgment on the pleadings is denied, and this
appeal is dismissed in its entirety.

BACKGROUND*
A.  Relevant Medical Evidence

1. Evidence of Plaintiff's Diagnoss Prior to September 13, 2011

In a July 31, 2009 letter, Dr. Amar Ghorpadssociate Chief of Psychiatry at New York
Methodist Hospital (Methodist Ho#gl), stated that Plaintiff watreated for major depression,
and, upon discharge, would requimedication management andpattent psychotherapy. (Tr.
204.) Plaintiff received mentakhlth services from the Jewish Board of Family and Children’s
Services (“*JBFCS”) from September 10, 2009tiyh January 4, 2011. (Tr. 172, 223-68.) In a

four-month treatment plan approved on Decerhy 2009, psychiatriSander Koyfman, M.D.

! This section was adopted substantially from Defendant's summary of the administrative record. The Court
reviewed the summary and citations to the adminig&@aecord for accuracy before relying on it here.
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and Licensed Medical Social Worker (“LMSW”) ®antha Belfon noted th&taintiff exhibited
symptoms of depression, manifesting in a gdnegase of not feeling well, irritability, anger,
frustration, problematic interpensal relationships, and problemasteep patterns. (Tr. 262.)
During therapy sessions, Plaintiff often wa®ile, exhibited varyig moods, demonstrated
difficulty exploring her past, and struggled tadenstand the underlying isssiof her depression.
(Id) LMSW Samantha Belfon and Dr. Sand€oyfman assigned a global assessment of
functioning (“GAF”) score of 48, noting that Plaintiffad a history of self-destructive thinking
and behavior, and had been htalped twice during the summer 8009. (Tr. 263.) Plaintiff
denied any intent to harm herself, but, durivey intake assessmemhe reported “feeling as
though she would be better off dead.ld.Y Dr. Koyfman and LMSW Belfon noted that
Plaintiff's progress towards disarge criteria was minimal amdcommended a continuation of
weekly psychotherapy. (Tr. 264.)

In a March 12, 2010 report, Dr. Koyfmamda LMSW Belfon noted that Plaintiff's
progress remained minimal, although they alscepked that Plaintiff had been able to make
connections between her feelingsd behavior. (Tr. 256.) Nevkdless, Plaintiff continued to
lack insight into her overall prodains, particularly with respect to her interpersonal relationships.
(Id.) Her GAF score was 49. (Tr. 255.) Quné 8, 2010, it was reported that Plaintiff had
begun volunteering and was trying to “activate hérsdllr. 246.) She was continuing to make
some minimal progress towards discharger. Z8#8.) On September 1, 2010, it was noted that
Plaintiff was seeking employmeriut had been unsuccessful and found it very frustrating. (Tr.

238.) Plaintiff continued to perform volunteer te@nd make minimal progress towards mental

2 A GAF score reflects a clinician’s judgment of an individual's overall level of functioning. A GAF between 41
and 50 equates to “serious symptoms™serious difficulty in social, occupational, or school functioningSee
American Psychiatric Ass’'rDiagnostic and Statistical Manual of Mental Disordess,34 (4th ed. 2000) (DSM-

V).



wellness. (Tr. 238, 240.) On Deuber 6, 2010, it was noted thRlaintiff struggled with her
feelings and emotions. (Tr. 230.) Sheswatill looking for work and volunteering. Id()
Plaintiff displayed symptoms of irritability, problematic interpersonal relationships, and often
was depressed and anxious. (Tr. 232.)

A January 31, 2011 discharge summary from JBRated that Plaintiff partially had
achieved her therapeutic goals, including inedasnergy and improved use of time through
volunteering a few days a week. (Tr. 223.) mi#ialso continued to look for work actively,
had begun GED courses, and had gainedepateunderstanding into her stressorsl.) (The
discharge summary concludedathPlaintiff had made “modeea progress” towards overall
treatment goals, rating 5 out of 7 on a pregrecale (with 7 representing “very significant
progress”). Id.)

2. Evidence of Plaintiff's Diagnosis After September 13, 2011

On September 13, 2011, Dr. Frederick Zuokan conducted a consultative psychiatric
evaluation of Plaintiff. (Tr. 173-75.) Dr. Zuekman noted that Plaintiff's face was grim, sad,
and expressionless; her speecls wlbbw and labored; it was aegt exertion for her to speak;
and, when she spoke, it was with “great anguish.” (Tr. 173.) The content of her speech was
“morbid and negative.” 1d.) Plaintiff reported poor familial relationships and only a few
friends, with whom she spoke infrequently. (I74-75.) She slept most of the day, making it
difficult to maintain a daily schedule. (Tr74.) For 20 years, Plaintiff had been seeing Dr.
Robert Levine, a psychiatrist, and had triedny different drug combinations, but reportedly
suffered side effects in resportsemany of those medications. r(1L74.) Plaintiff’'s depression
gradually was “overwhelming her and her family.Id.Y Her husband, who was present at the

evaluation, stated that he had ddesed leaving her, but was afitghat Plaintiff would commit



suicide if he did. 1fl.) Plaintiff was taking Riperdal and Klonipin to aimh sleep and to control
her depression, but neither was effectivad.) ( Plaintiff reported three hospitalizations for
depression since 1986Id( She also reported bad dreams, maitdelusions or hallucinations.
(Tr. 175.) Upon a mental statesaluation, Plaintiff knew the tig day, time, and season, and
she could perform mathematic calculations and rebtl) Ghe also knew the city, state, mayor,
and governor. I14.) Her insight and judgment were godulit her mood was “very depressed.”
(Id.) Plaintiff's affect was normal, her senson clear, and her orientation was fineld.
Plaintiff's attention and memorwere excellent in all spheseand her cognitive function was
fine. (d.) However, the doctor noted that it svdimperative that the physician control
[Plaintiff's] depression as soon as possibleld.)( The doctor’'s diagnosis was major depressive
disorder, recurrent.ld.)

On October 17, 2011, a New York Statgency psychological consultant, R.
McClintock, completed a psychiatric reviewchnique (PRT) in connection with Plaintiff's
claim of disability. (Tr. 179-90.) Ratingdlparagraph “B” criteria for Listings 12.0Affective
Disorderg, the consultant found thatdmtiff had mild limitations inactivities ofdaily living,
maintaining social functioning, and maintaining centration, persistence, or pace. In addition,
Plaintiff never had experienceahy episodes of decompensatairextended duration. (Tr. 179,
182, 189.) The consultant further noted thatréword contained “noubstantive evidence of
significant functional limitdons.” (Tr. 193.)

In a February 6, 2012 letter, Irina Mushiyeva, a physician’s assistant at Methodist
Hospital, reported that Plaifftivas admitted to the hospital for major depression from March 4
to March 6, 2012. (Tr. 205.) €hletter stated that, upon disgge, Plaintiff would need

medication management and outpatient therafmy) (



Dr. Leon Stern, a psychiatrist, began treattgntiff on September 18, 2011. (Tr. 209.)
Plaintiff’'s medications at that time includ€lonazepam and Doxepin. (Tr. 209, 212-20.) In a
September 18, 2011 treatment note, Dr. Stern sthsgdPlaintiff reportd anxiety and blurry
vision. (Tr. 210.) On NovembetO, 2011, Plaintiff said that ehwas hitting herself and had
difficulty sleeping. (Tr. 214.) On April 22, 2012,aitiff stated that shevould feel better as
the day went on and that her sleep was “OK.” (Tr. 217.) On June 27, 2012, Plaintiff was
depressed but relating much better. (Tr. 219.)

On September 5, 2012, Dr. Stern completed dibéd Source-Statemenf Ability to Do
Work Related Activities (Mental)(Tr. 207-08.) Therein, Dr. Steraported that Plaintiff had no
limitations in her ability to understand and remendteort, simple instructions. (Tr. 207.) She
had slight limitations in her abilities to understand and remember detailed instructions, and
make judgments on simple work-related disis. (Tr. 207.) Plaintiff had moderétinitations
in her ability to carry outletailed instructions. Id.) In support of these findings, Dr. Stern
referenced a slight decrease in Riffis attention and concentration. Id() Plaintiff’s
impairment also affected her ability to resgosppropriately to supervision, co-workers, and
work pressure. (Tr. 208.) Shad moderate limitations in heriktiies to interact appropriately
with the public, supervigs, and co-workers.ld,) She had marké&dimitations in her abilities
to respond appropriately to work pressanel changes in a routine work settingd.)( In support
of these findings, Dr. Stern citdo Plaintiff’'s psychiatric tory and his own ongoing treatment

of Plaintiff. (Id.) Dr. Stern also stated that Plaintitbuld have difficultyarriving to work on

3 “glight” is defined as “some mild limitations . . . but the individual can generally functiori Wi&H. 207.)

* “Moderate” is defined as “some moderate limitation . . .thetindividual is still able to function satisfactorily.”
(Tr. 207.)

> “Marked” is defined as “a serious limitation. The abilityfunction is severely limited but not precluded.” (Tr.

207.)



time, had no motivation, exhibdeanhedonia, and experienced a decrease in volition and energy.
(Id.)) In support of these findings, Dr. Sternted to Plaintiff's hstory of psychiatric
hospitalizations and suicide attemptid.)(
B. Relevant Non-Medical Evidence

On August 8, 2011, Plaintiff completed antikities of Daily Living Questionnaire for
the State agency. (Tr. 138-48.) Plaintiff stateat #he lived with her family and spent her days
“sleeping a lot.” (Tr. 138-39.)She needed her husband toired her to care for her personal
needs and take her medicine. (Tr. 140.) Hfaperformed some light chores, but her husband
did all the cooking. (Tr. 140-41.) She did mmt out often and, due to anxiety, did not go out
alone. (Tr. 141.) She did no shopping and wadlento handle money. (T142.) Plaintiff
reported no hobbies or social activities. (I42-43.) She could walfor 15 minutes before
needing to rest for 10 minutes. (Tr. 145PRlaintiff had problems paying attention and
remembering things, could not always finishavBhe started, and was unable to follow written
or spoken instructions. (Tr. 145-46.) She paablems getting along with others and was “very
much” affected by stress or changes in sched(ile. 146.) Plaintiff @perienced anxiety for 20
years and noted that it was triggered bytaiarevents, situations, and memoriesd.)( She
would become confused and fearful, and cryd.) ( Her anxiety attacks occurred often and,
following an attack, she needed an hour belf@iag able to function ain. (Tr. 146-47.)

In addition, Plaintiff compleed a Work History Report odugust 8, 2011. (Tr. 150-57.)
Therein, she reported that she worked as a medical clerk at Lenox Hill Hospital between
November 1990 and November 1997. (Tr. 150) tBke worked as a medical receptionist at

different offices until September 1999d.j From November 1999 téanuary 2008, she worked



as a secretary at The Manhattan Center Fain Management, also referred to as SLR
Anesthesiology. I¢.; see als@2, 42, 121-22.)

Plaintiff also testified before the ALJ thite September 19, 2012 hiear. (Tr. 28-51.)
Plaintiff stated that she was 58ars old and had at least a highaa diploma. (Tr. 30.) Prior
to leaving her secretarial position in January 2008, she took a temporary 30-day leave of
absence. (Tr. 41-42.) When Plaintiff returrfienn her leave, her emp}er reduced her hours to
part-time. [d.) She was unable to “make a good livingdrking reduced hours. (Tr. 42.)
Plaintiff further testified thaher employer was uncomfortable with the fact that she was seeing a
psychiatrist, and allegedly told hehe should look for another jobld{ After leaving that job
in January 2008, Plaintiff worked in sevetamporary positions between 2009 and 2011. (Tr.
36, 122-23.) These included positions at Fo@mnsulting, Medical Sting Services, Brighton
Eye Associates, and Staffers Incorporated. (Tr. 122-23.) She continued to look for full-time
work but was unsuccessful. (Tr. 43.)

Plaintiff testified that she was admitted ttee hospital in 2011 because she was hitting
herself and “wanted to commit suicide.” (Tr. 3&he was released from the hospital after two
days due to lack of insuranceld.f Following her discharge, she began going to a clinid.) (
Plaintiff also testified to a long history dfifficulty finding the correct medication for her
condition. (Tr. 44-46.) She téd#d as to anothesubsequent hospitalization at Methodist
Hospital in 2012 stemming from problems with imeedication. (Tr. 43-44.)While there, her
medications were changed. (Tr. 44.)

C. The ALJ’'s Decision
Prior to engaging in the applicable five-smluation, the ALJ deteiimed that Plaintiff

met the insured status requirements of thetn@tugh December 31, 2013. r(TL6.) At the first



step of the evaluation, the ALdund that Plaintiff had not engayen substantial gainful activity
since her alleged onset date of February 1, 20@D) At step two, the ALJ found that, prior to
September 13, 2011, Plaintiff had medically deteaiia impairments, maely depression and
anxiety. (d.) The ALJ nevertheless determined thaimiff did not have an impairment or
combination of impairments thatgnificantly limited (or was expected to significantly limit) her
ability to perform basic work-related activitiel 12 consecutive months prior to September 13,
2011. (Tr. 16-19.) In making that determinat the ALJ concluded that any impairments
experienced by Plaintiff during that timeframe wsitiational. (Tr. 18.) As an example, the
ALJ cited Plaintiff's 30-day lea of absence from her secretarial position, after which she
returned work. Ifl.) The ALJ further found that, prior ®eptember 13, 2011, Plaintiff had only
mild restrictions in the follwing broad functional areas: adties of daily living, social
functioning, and concentration, persistence, and pat¢e. (The ALJ also determined that
Plaintiff experienced no episodes of decompeasaif extended duration during the period prior
to September 13, 20111d()

At step three, the ALJ determined thaeginning on Septembd3, 2011, Plaintiff's
depression and anxiety constituted severe impairments, but did not meet or equal the criteria of
the listed impairments in Appendixt@ 20 C.F.R. Part 404, Subpart Rd.X The ALJ further
found that Plaintiff had the rehial functional capacity*"RFC”) to perform the full range of
work at all exertiondllevels, with the following additiohdimitations: Plaintiff was unable to

respond appropriately to work-réda stress and changes in routine workirsgtshe was unable

® The lowest exertional level of work, sedentary work, involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articldke docket files, ledgers, and small t80l20 C.F.R. § 404.1567(a); Social
Security Ruling (SSR) 96-9p. Althoughsedentary job is defined as one which involves sitting for approximately
six hours during an eight-hour work day, a certain amount of walking and standing is often necessaying out

job duties. Id. Jobs are sedentary if walking and standing areinedj@ccasionally or for a total of approximately

two hours and other sedentary criteria are rigbt.



to maintain attention, concentian, and persistence due to siléects of medication; and she
would likely miss more than two days of work per month. (Tr. 19-20.)

At step four, the ALJ determined that, @sSeptember 13, 2011, Plaintiff was unable to
perform her past relevant work as a secreta(yr. 20.) At step five, the ALJ considered
Plaintiff's age as of her alleged onset date (9Bsalered to be an advanced age), education (at
least high school), ability to communicate in kEsiy and RFC for work at all exertional levels.
(Tr. 20-21.) The ALJ determined that Plaintid no transferable skills. (Tr. 20.) The ALJ
also determined that, while Plaintiff had theliabto perform work atall exertional levels,
beginning on September 13, 2011 that ability e@®mpromised by her nonexertional limitations.
(Tr. 21.)

The ALJ considered the testimony of vooatll expert Andrew Vaughn, and determined
that Plaintiff was unable to make a successfutational adjustment to work that exists in
significant numbers in the nahal economy. (Tr. 21, 31-5%eeTr. 106-07.) Accordingly, the
ALJ found Plaintiff disabled under the Aas of September 13, 2011. (Tr. 21.)

DISCUSSION
A. Standard of Review

Unsuccessful claimants for disability béte under the Act may bring an action in
federal district court seekingidicial review of the Commissiorie denial of their benefits
“within sixty days after the mailing . . . of notice of such decision or within such further time as
the Commissioner of Social Security may allfow42 U.S.C. § 405(g). A district court,
reviewing the final determination of the Commis®r, must determine whether the correct legal
standards were applied and whether wasigl evidence supports the decisioBee Schaal v.

Apfel 134 F.3d 496, 501 (2d Cir. 1998)The former determinatn requires the court to ask
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whether “the claimant has had a full hegriunder the [Commissioner’s] regulations and in
accordance with the beneficent purposes of the AEchevarria v. Sec’y of Health & Human
Servs, 685 F.2d 751, 755 (2d Cir. 1982) (internahttons omitted). Théatter determination
requires the court to ask whether the decisgisupported by “such relevant evidence as a
reasonable mind might accept asqdse to support a conclusionRichardson v. Peralegl02
U.S. 389, 401 (1971) (quotingonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)).

The district court is empowed “to enter, upon the pleadingsd transcript of the record,
a judgment affirming, modifying, or reversingettdecision of the Commissioner of Social
Security, with or without remanding the causedaehearing.” 42 U.S.C. § 405(g). A remand
by the court for further proceedingsappropriate whefthe Commissioner tsafailed to provide
a full and fair hearing, to make explicit findings,torhave correctly applied the . . . regulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004).
B. Disability Claim Framework

To receive disability benefits, claimants mbstdisabled within the meaning of the Act.
See42 U.S.C. 88 423(a), (c). Claimants establistability status by demotrating an “inability
to engage in any substantiaigfal activity by reason of any meddilly determinable physical or
mental impairment . . . which has lasted or caeXpgected to last for a continuous period of not
less than 12 months.” 42 U.S.£423(d)(1)(A). The claimantdars the initial burden of proof
on disability status and is required to dematstdisability status bgresenting medical signs
and findings, established by medically acceptableacdiror laboratory dignostic techniques, as
well as any other evidence the Commissiam@y require. 42 U.S.C. § 423(d)(5)(Ake also
Carroll v. Sec’y of Health & Human Sery305 F.2d 638, 642 (2d Cir. 1983).

The ALJ must adhere to a five-step inquioydetermine whether a claimant is disabled
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under the Act, as set forth in 20 C.F.R.&%.1520 and 416.920. If at any step the ALJ finds
that the claimant is either disabled or not disaptee inquiry ends therefirst, the claimant is
not disabled if he or she is working and perforg “substantial gainful activity.” 20 C.F.R. 88
404.1520(b), 416.920(b). Second, the ALJ considehether the claimant has a “severe
impairment,” without reference to age, education, and work experience. Impairments are
“severe” when they significantliymit a claimant’s physical or nrmal ability to conduct basic
work activities. 20 C.F.R. 88 404.1520(c), 416.920(Bpsic work activities include functions
such as lifting, carryingsitting, seeing, hearg, speaking and walkingSee20 C.F.R. §
404.1521(b)(1)-(2). Basic work activities also i mental functions such as understanding,
carrying out and remembering simple instructjamnse of judgment, respding appropriately to
supervision, co-workerand usual work situations, and dealing with changes in a routine work
setting. See20 C.F.R. § 404.1521(b)(2)-(6). Additionally,is Plaintiff's burden to establish a
severe impairment at step twBowen v. Yuckerd82 U.S. 137, 146 n.5 (1987) (“The claimant .
.. bear[s] the burden . . . at steyp that [s]he has a medicallyv&ge impairment or combination
of impairments.”). Third, the ALJ will find the claimant disabled if his or her impairment meets
or equals an impairment listed in Z0F.R. § 404, Subpart P, Appendix $ee20 C.F.R. 88
404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, thé iiakes a finding regarding the
claimant’s RFC in steps four and five. 20F®R. 88 404.1520(e), 416.920(dh the fourth step,
the claimant is not disabled if he or she i¢ea perform past relevant work. 20 C.F.R. 88§
404.1520(f), 416.920(f). Finally, at stépe, the ALJ determinewhether the claimant could
adjust to other work existing in the national eaogpconsidering factors such as age, education,

and work experience. If sthe claimant is not disable®0 C.F.R. 88 404.1520(qg), 416.920(g).

12



At this fifth step, the burden shifts to the Commissioner to demonstrate that the claimant could
perform other work.See Draegert v. Barnhar811 F.3d 468, 472 (2d Cir. 2002) (citi@aurroll,
705 F.2d at 642).
C. The ALJ’s Decision

In making his determination, the ALJ perfornie five-step inquiry and considered the
objective medical evidence and other evideimcaccordance with 20 C.F.R. § 404.1529 and
Social Security Rulings (“SSRs”) 96-4p and B&- (Tr. 17-18.) The ALJ also considered
opinion evidence in accordance with the regments of 20 C.F.R. § 404.1527 and SSRs 96-2p,
96-5p, 96-6p, and 06-03p.Id() At step two, the ALJ foundhat, despite the presence of
medically determinable impairments, neither Riffis depression nor eanxiety were severe
impairments prior to September 13, 2011. (Tr.196 In particular, the ALJ determined that
the limitations associated with Plaintiff's impaents were situational during that timeframe,
and failed to satisfy the Act's requirement that a qualifying disability must result from a
medically determinable impairment and must hkasted (or been expected to last) for twelve
consecutive months. (Tr. 1&gee alsat2 U.S.C. § 423(d)(1)(A). In addition, the ALJ noted that
Plaintiff reported at the hearing that she workedumber of temporary jobs during the period
prior to September 13, 2011. (Tr. 18.)
D. Application

The Commissioner moves for judgment om thleadings, seeking affirmance of the
denial of Plaintiff’'s benefitprior to September 13, 2011 on @®unds that the ALJ’s decision
applied the correct legal standards amas based upon substantial evidenc&ee( generally
Def.’s Mem.) Plaintiff cross-moves for judgmteon the pleadings, contending that the ALJ’s

decision was not based upon substantial evideratker, the substantial evidence supports a
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finding that Plaintiff became eligible for disisity benefits beginning February 1, 2009Seg
Pl’s Mem. at 6-9.) For the reasons that felldhe Court finds that the ALJ’s decision was
supported by substantial evidence, and Pismfirguments to the contrary are unfounded.

1. The Substantial Evidence

Here, the substantial evidence of impairmpnobr to September 13, 2011 that Plaintiff
relies upon consists of: (1) her hospitalizatioiMathodist Hospital and Dr. Ghoparde’s July 31,
2009 letter concerning her disebe; (2) the January 31, 201kdnarge summary from JBFCS;
and (3) her ongoing psychiatric treatment resdrdm JBFCS for 2009-2011. Notably, the ALJ
was limited to considering only the first two items, as Plaintiff did not submit her 2009-2011
treatment records until slrsought review of the ALJ’s deasi before the Apgals Council. As
an initial matter, a review dhose first two items supports tA¢J’s relevant step-two findings,
including that: (1) Plaintiff did nohave a severe impairment or combination of impairments that
limited her ability to perform basic work activas prior to September 13, 2011; (2) Plaintiff's
impairments during that period were situatiorzadd she had only mild restrictions in her daily
living activities; (3) the record did not docunteany episodes of decompensation of extended
duration during that period; and (4) afterp&smber 13, 2011, Plaintiff’'s impairment became
severe. $eelr. 16-18.)

For example, Dr. Ghorpade’s July 31, 200%ele stated that Plafiff only required
outpatient psychotherapy following her discharge from Methodist Hospital. (Tr. 18, 204.)
Furthermore, the ALJ properly took note of Ptdiis testimony at the hearing indicating that
her hospitalization was due to mismanagenadriter medication, and her condition improved
when her medication was adjusted. (Tr. 18483 The JBFCS dischge summary, in turn,

noted that Plaintiff was being treated for majepressive and personalitisorders beginning in
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August 2009. (Tr. 227.) The associated symptoms manifestedesiglia, a lack of motivation
and irritability. SeeTr. 17, 172, 223-26.) However, tltkscharge summary reported that
Plaintiff made moderate progress towardsatment goals between August 2009 and January
2011. (Tr. 223.) In particulaRlaintiff showed an overall gaim energy, wayolunteering a
few days a week at increased hours, had beguourse of GED classeand continued to
actively search for employemt. (Tr. 223-226.)

Turning to the 2009-2011 treatment recordsrRiff submitted to the Appeals Council, a
court may order the Commissioner to considdditional evidence only upon a showing that:
“(1) the proffered evidence is ‘new and not merm@ynulative of what is already on the record,’
(2) that the evidence is ‘material, that is, balevant to the claimaistcondition during the time
period for which benefits were denied and probative,” and (3) that there is good cause for the
failure to present the evidence earlieBatista v. Astruge2010 WL 3924684, at *11 (E.D.N.Y
Sept. 29, 2010) (quotingpnes v. SullivarO49 F.2d 57, 60 (2d Cir. 1991¥ee alsat2 U.S.C.S.

8§ 405(g); Tirado v. Bowen842 F.2d 595, 597 (2d Cir. 1988). ittWrespect to the materiality
requirement, new evidence is considered “mdteoaly if it is relevant to the plaintiff's
condition during the period for whicbenefits were denied, spangifrom the alleged onset date
through the ALJ's decisionTirado, 842 F.2d at 597. Materialitglso requires a “reasonable
possibility” that new evidence would have infleed the Commissioner to decide the plaintiff's
application differently.ld.

Here, aside from a bare and conclusory allegation that they were “not available,” Plaintiff
does not offer any explanation for her faildoesubmit her 2009-2011 treatment records to the
ALJ. (Pl’s Mem. at 3 n.2.) In any evertipse records do not supportemsonable possibility

that the ALJ, having consider¢dem, would have reached a difat conclusion. In fact, the
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JBFCS discharge summary, which the ALJ dahsider in making his determination, largely
distills the information from the 2009-2011 treattheecords. As such, those records are
substantially cumulative. A dekad review of thos records suggests that Plaintiff, based on
assigned GAF scores, had “serious symptochsing the period prior to September 13, 2011.
However, as reflected in the subsequenthdisge summary, the records also confirm that
Plaintiff was making progress itherapy and demonstrating improvements over the course of
that period. Such improvements includedumteering at Sloan K&ering Cancer Center,
increasing her volunteer hours, urtd&ing GED classes, and a@&ly searching out employment
while looking forward to resuming full-time work. (Tr. 18, 223, 230, 238, 246.) Accordingly,
while the new evidence offered by Plaintiff is redat to her condition prior to September 13,
2011, those records do not establish a reasonabshdity that the ALJ’s decision would have
been different had he considered them.

2. Plaintiff's Credibility

Where, as here, “the ALJ rejects pldirgi testimony after considering the objective
medical evidence and any other factors deemksyast, [he] must expin that decision with
sufficient specificity to permit a reviewing coud decide whether therare legitimate reasons
for the ALJ’s disbelief.” Correale-Englehart v. Astrye687 F. Supp. 2d 396, 435 (S.D.N.Y.
2010). When the ALJ neglects discuss at length his credibiliggetermination with sufficient
detail to permit the reviewing court to determine whether there are legitimate reasons for the
ALJ’'s disbelief and whether his decision is supported by subdtantidence, remand is
appropriate. Id. at 435-36. SSR 96-7p sets forth sevenofacthat an ALJ must consider in
determining the credibility of a claimant’s statemts about his or her symptoms and the effects

of his or her impairments:
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(1) The individual’s dailyactivities; (2) The location, duration, frequency, and
intensity of the individual’'s pain or other symptoms; (3) Factors that precipitate
and aggravate the symptoms; (4) The tyjmsage, effectiveness, and side effects

of any medication the indigual takes or has taken #dleviate pain or other

symptoms; (5) Treatment, other thandieation, the individual receives or has

received for relief of pain or othesymptoms; (6) Any measures other than
treatment the individual uses or has usedet®ve pain or other symptoms . . . ;

and (7) Any other factors concerningetindividual’'s functional limitations and

restrictions due to pain or other symptoms.

Here, Plaintiff does not contethe ALJ's finding that hetestimony was “not entirely
credible.” (Tr. 18.) Nevertheless, the Caanltiresses that finding bersz Plaintiff's testimony
comprised part of the substah#widence the ALJ relied upon making his determination. The
Court concludes that the ALJ properly considetkd required factors. (Tr. 16-18.) As
discussed above, the ALJ examirtbeé pertinent medical recardand found that they did not
support Plaintiff's subjective complaints concerning the intensity, persistence and limiting
effects of her symptoms prior to September 13, 201dl.) (The ALJ noted that substantial
evidence indicated th&taintiff was able to perform actiais of daily living, which further was
supported by Plaintiff's testimony to the extent she admitted to imgrit a number of
temporary and volunteer jobs during the permtbr to September 13, 2011. (Tr. 18, 36.)
Finally, the ALJ also noted that Plaintiff complaéhthat she had difficulty concentrating, but at
the same time Plaintiff stated that she read. (Tr. 18.)

Upon review, the record confirms the ALJ'sxctusion that there we legitimate reasons
to find Plaintiff's testimony “not direly credible,” atleast with regard ttier impairment prior
to September 13, 2011.1d() In particular, the inconsistencies evident in Plaintiff's testimony

support the ALJ’s decision to rely on the objectimedical evidence ove?laintiff’'s subjective

complaints.
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CONCLUSION
For the foregoing reasonthe Commissioner’s motion fgudgment on the pleadings is
granted. Plaintiff’'s cross-motion for judgment tre pleadings is derde and this appeal is

dismissed in its entirety.

SO ORDERED.

Dated: Brooklyn, New York
March 30, 2016
/sl
DORA L. IRIZARRY
United States District Judge
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