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JOHN GLEESON, United States District Judge:

This case is part ofIn re Air Cargo Shipping Services Antitrust Litigati@g—
md-1775 (E.D.N.Y.), an MDL based on an alleged price-fixing conspiracy amongsirline
providing freight shipping service®efendant Qantas Airways Limited (“Qantas”) moves to
dismissPlaintiff Schenker AG’s (“SchenkerGomplaint (“Compl.”) under Federal Rule
12(b)(6), arguing that the case was not filed within the Clayton Act’syfear-statute of
limitations, even after tolling is taken into accou@antas also moves the Court to takegiadi
notice of various documents and news reports attachedhiite to its motion.For the reasons
that follow, the motion to take judicial notice is granted, and the motion to disesied.

FACTUAL BACKGROUND

Qantas is an air cargo carrier bagedustraliathat provides airfreight shipping
services to customers around the world. Compl. § 22, ECF NécHenker is a freight
forwarderbased in Germanthat provides logistical and freight forwarding support to customers
that require the transportation of goods within, to, and from the United Skdt&s16. This
case arises from Qantagarticipation in a criminal price fixing conspiracy among various air
carriers to fix surcharges imposed on airfreight shipping servigead. § 3. On January 14,
2008,Qantas pled guilty to a criminal violation of the Sherman Axfendant’s Brief (“Def.
Br.”) 3, ECF. No. 39. On January 19, 2011, | granted preliminary approval of a settlement
agreement between Qantas and class plaintiffs, pursuahidb it paid $26.5 million to settle
the resulting class action brought against it and Hsorspirators. Compl. I 18&chenker
opted out of thtsettlemenbn May 24, 2011.1d. § 214.

On August 7, 20145chenkefiled the instant action against Qantas and other

carriers Seed. 1 1. Schenker’'s complaint alleges that Qantas and other cargo airlines



worldwide conspired to set fuel surcharges in unison in direct relation to a fuel iradex t
Lufthansa Airlines published on a regular basis on its webisitély 37, 230-33.

Qantas argues that the complaint should be dismissed b&zhesgker’s claims
are timebarred Def. Br.1. Specifically, Qantas maintains that the statute of limitations began
to run on February 15, 2006 day after the Department of Justice (“DOJ”) and European
Commissiorconductedffice raids (“the raids”) of multiple airline carriers’ offices around th
world for participating in an alleged price-fixing conspiraty. Becausef the extensive press
coverage of the raidQantas argue§chenker was on notice ité potential violations.ld. 1, 4,
16. Qantasacknowledges that was not one of the airlines raided February 14, 2004d. 2.

Qantadurtherargues that Schenker canne$ort tofraudulent concealment
(which would toll the statute of limitationbeyond February 15, 2006 because it became known
at thattime that the various fuel indicgsiblished ad used by multiple defendants (other than
Qantas)wvere likelyartificial, and thathe defendants hdmken using the same fuel indiced.
10-11. By running thetatute of limitations from thatate, Qantas assetltsat Schenker’s
complaint was filed 68alss after the statute of limitations expired.

In the days that followed the DOJ raids, multiple class action complaints asserting
claims under the Sherman Act were filed against certain air cargo calde8s.The first
complaints were filed on February 17, 2006, three days after the raiddaoekld. These

initial complaints named at least 16 separate air cargo carriers based ifefehtifountries as

! The fouryear statute of limitations under the Claythet is 1,461days ((365 X 4) + 1 leap day).
U.S. v. Brown740 F.3d 145, 149 (3d Cir. 2014). Qantas argues that the latéstithtons periodcould have
begun to run for Schenkerfugust 7, 2014omplaint to be thely was April 242006 SeeDef. Br. 1,atn.1. It
contends, however, that the limitations period actually began to rualwodfy 15, 2006, making June 1, 2014 the
latest the complaint could have been filéd. 7, at n.17.Specifically, ‘[f] rom February 15, 2006 (when the caus
of action accrued) until February 8, 2007 (when the first Complainfilwdsagainst Qantas) is a period of 358 days
(including the start date but not the end daf@pbm May 24, 2011 (the day Schenker opted out of the Qantas
settlement in the Air CaggClass Action) until June 1, 2014 is a period of 1103 days (not includingatheate or
end date). 358 days + 1103 days = 1,461 days = four.y/ddrsSchenker filedhe complaint on August 7, 2014
68 daysafterJune 1, 2014
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defendantsld. Qantas was not named as a defendant in any of those compiin@n
August 17, 2006, Qantas first disclosed that it was under investidggtiD®Jfor pricefixing.
Id. 20.

Qantas wasotnamed as a defendant in the Air Ca€jass Ation until
February 8, 2007, aely a year after theids in an amended complainid. 3. Nine months
later, on November 27, 2007, the DOJ announced that Qantas would pleatbgieltyain
antitrust violations.d. As mentioned abov€&antass guilty plea was entered on January 14,
2008. Id. The plea encompassed activities by Qantas from January 1, 2000, to February 14,
2006 and did not reference any activity in furtherance of the conspiracy beyondryelst,
2006, the day of the raidsd.

Qantas arguehatto have been timely, Schenlkecomplaintshouldhave been
filed by June 1, 201#based on a statute of limitatioascrual date of February 15, 200®)ef.
Br. 7,atn.17 see also supraote 1. The parties agree that because Schenker acfiledl its
complaint on August 7, 2014,was timely filed so long as the claim it assaxtsrued at any
point after April 24, 2006 (four years befdhefiling of the complainttaking tolling irio
account).SeeDef. Br. 1; Plaintiff's Opposition Brief (“Pl. Opp. Br.”) 2tn.2, ECF No. 44.
Qantas argues that Schenkeas not alleged catinuing conspiracy or fraudulent concealment
of the conspiracy past February 15, 2006, so the complaint should be dismissed.

DISCUSSION
A. The Applicable Legal Standard

In evaluating a motion to dismidanust accepthe factual allegations in the

complaint as true, and determivbether they “state a claim to relief that is plausible on its

face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombjys50 U.S.



544, 570 (2007)): A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liabkrfostonduct
alleged.” Id. (quotingTwombly 550 U.Sat556). The plausibility standard applies to motions
to dismiss based on statutes of limitatioBge, e.gGeorge v. StrayhorrNo. 11CV-3701
(PAC), 2014 WL 1259613, at *2 (S.D.N.Y. Mar. 24, 2014). A motion to dismiss based on the
statute of limitations may be grantedly if “there s no factual question as to whether the
alleged violations occurred within the statutory periddfdlement v. United Homes, L|.@14
F. Supp. 2d 362, 369 (E.D.N.Y. 2012)tation omittedemphasis added).also must accept all
factual allegations ithe complaint as true, and draw all reasonable inferences in favor of the
plaintiff and liberally construe the complairBee Roth v. Jenning$89 F.3d 499, 510 (2d Cir.
2007)(citation omitted)
A. Judicial Notice ofQuantas’s Exhibits

Dismissal basedn a statute of limitations is appropriate when “it is clear from the
face of the complaint, and matters of which the court may take judicial nbtitehé plaintiff's
claims are barred as a matter of l&wStaehr v. Hartford Fin. Servs. Grfs47 F.3d 406, 425 (2d
Cir. 2008) (nternal quotation marks and citatiomitted). Qantas asks the Court to take judicial
notice of 21 exhibits (16f whichare news articlgsthatit has submitted in support of its argument
that the statute of limitations begamrun on February 15, 200&efendant’s BrieR (“Def. Br.-2"),
ECF No. 39-3. Qantas contends that these articles establish that informatiomatoutspiracy
was available ahattime, triggering Schenker’duty to investigate its claims, despite the fact that

Qantasvasnot identified as one of the airline carriers under investigation in the articles

2 “[M]atters judicially noticed by the District Court are not considered matters outside the

pleadings’for purposes of a Rule 12(b)(6) moti@taehr 547 F.3cat426 (internal citations omitted) (citirig
WRIGHT & MILLER, FEDERAL PRACTICE & PROCEDURES 1366 &n. 33 (3d ed2004))



In deciding when the statute of limitations began to run, a distriot may
consider publity availabledocuments that are offered solely for purpose of showing that the
alleged information was publicavailable. Staehr 547 F.3d at 426Here, Qantas submits the
documents not for the truth of the matters they assert, but to shoSctieatker was on inquiry
notice, and could have discovered its claims had it been diliggiendant’s Reply Brief Def.
Rep.Br.”) 2, ECF No. 49. The Second Circuit has held that a court may consider suctypublicl
available documants when considering a Rule(bf6) motion for the purpose of determining
whether the information triggeredquiry notice. Staehr 547 F.3cat 42526. Thus, the motion to
take judicial notice is grantedHowever, the documents do not provide sufficient help for,
Qantashere as amatter of law | cannot find that the press coverage provided Schenker inquiry
notice of Qantas violations.

“Inquiry notice may be found as a matter of law only when uncontroverted
evidence clearly demonstrates when the plaintiff should have discoveredutih@drda conduct.”
Id. at 427 ¢itation omitted. To determine whether Schenker was on inquiry notiogydt
evaluate whether the “totality of the circumstantesluding public media reports, revealed
probable illegal activity by Qantaslinds County, Miss. v. Wachovia Bank, N&85 F. Supp.
2d 617, 627 (S.D.N.Y. 2012). h& newssources (ECF Nos. 39-1, 2, 7-Zd)bmitted by Qantas
do not conclusively establish that Schenker was on inquiry notice of Qantas’s inentviarthe
conspiracy.Three articles are posaid articles that do not name Qantas; ane preraid articles
that discuss increased surcharges or the fuel index, but do not mention a potentied@oospi
Qantasfour mention Qantas and the surchargesnbaiteno allegation of a conspiractwvo

discuss a potential conspiracy but do mamneQantas’ Only one mentionantas as a carrier

3 SeeECF N0s.39-5, 396, 3914 (postraid articles naming carriers other than Qanta$)16, 39
17, 3918, 3919, 3920, 3924 (do not mention conspiracy or Qantas)129 3913, 3921, 3922 (discussing
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which had imposedurchargeand also states “antiiust issues come into play” when noting that
a Polar Air Cargo official identified the ftlhansa index as a tool the industry used as a
benchmark.SeeECF No. 39-23 (Airline Business article, Oct. 2004). While notice of the
conspiracy in the airline industry generadlyd the fact that Qantas charged increased surcharges
may or may not have been sufficient for Schenker to infer that Qantas was involed in t
conspiracy) cannot say as a matter of [éwat thisprovided inquiry notice See, e.g.
Staehr 547 F.3cht 428 (the article “was not en@l to create a duty to inquire. On this record,
we cannot say as a matter of law that an ordinary [plaintiffl who stumbledsaitiis article
would have inferred that [the defendant] was involved atTdikt is a far cry from the District
Court’s conclusion that it was ‘especially likelyiat [the defendant] was implicated by the
article.”). Indeed, Qantas’s cited authority makes clear that the “suggestion of grokabis
necessary to trigger inquiry notiosust also be defendaspecifi¢,]” and none of the
submissions clearly suggest Qantas’s potential involvement in the conspiradyigtiering
inquiry notice. Hinds County, Mississippi v. Wachovia Bank N.A. (Hind88% F. Supp. 2d
617, 631 (S.D.N.Y. 2012) (emphasis added).
B. The Statute of Limitations

Qantass motion to disnss is based on the disputed factual contention that
Schenker’s claim accrued no later than February 15, 2006, the day the press first repaied that
cargo carriergther than Qantasere raided by antitrust enforcers around the world. Def. BByl.
running the statute of limitations from this date, Qantas argues that Schenkgglainomeeded to

have beeffiled by June 1, 2014 to be timely. Def. Br. 7, at n.17.

soaring oil costs and Qantas’s surcharges but no mention of cong@@&day (February 2000 report about the
European Commission’s investigation of Europe’s major airlirgs),5(February 2003 Journal of Commerce
article mentionig potentialconspiracy but not Qantas



As a preliminary matter, Qantas concedes that the statute of limitations was tolled
from February 8, 2007, the date Qantas was named as a defenda®imaego Class Action
complaint, until May 24, 2011, the date on which Schenker opted out of Qantas’s settlemment wit
the class.SeeDef. Br. 6. Thus, the question here is when the statute of limitations began to run.
Qantas argues that it began to run on the date of the raids on air carriers {FERraa06),
making Schenker'sugust 7, 2014 filing of the complaint 68 days lageeDef. Br. 7, at n.17.

1. Fraudulent Concealment

Quantas argues that Schenker has failed to adequately plead fraudulent
concealmenpast February 15, 2006, which wollavetolledthe statute of limitationsSeeNew
Yorkv. Hendrickson Bros840 F.2d 1065, 1083 (2d Cir. 1988)¢ statuteof limitationsfor an
antitrustviolation is tolled if plaintiff can show fraudulent concealmerif) ]Jhe purpose of the
fraudulent-concealment doctrine is to prevedetendant frontoncealing a fraud, or . . .
committing a fraud in a manner that it concealed itself until such time as the partytting
the fraud could plead trsatuteof limitationsto protect it! 1d. (citing Bailey v. Glover88 U.S.

(21 Wall.) 342, 349 (1874)nternal quotations omitted)

Schenkeron the other han@dygues that Qantas’s and its@anspirators’
involvement in the conspiracy was fraudulerbncealedintil August 2006when Qantas was
publicly identified as a member of the conspirAc$eePl. Opp. Br. 7, 10. To establish
fraudulent conealment, Schenker must pleétl) thatthe defendant concealed the existence of
the antitrust violation from it(2) that plaintiff remained in ignorance of the violation until

sometime wthin the fouryear atitrust statute of limitationsgnd (3) that his continuing

4
Def. Br. 20.

August 17, 2006s the date on which Qantas announced it was under investigation b@the D


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988025313&pubNum=350&originatingDoc=I05bcc3f3641811d9a9f4ce36424e17f1&refType=RP&fi=co_pp_sp_350_1083&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)%23co_pp_sp_350_1083

ignorance was not the result of a lack of diligence on his pEkridrickson Bros., Inc840
F.2d at 1083 (citations omitted).

At the Rule 12(b)(6) stag& plaintiff need only plead fraudulent concealment, as
opposed to affirmatively proving it.Precision Assocs., Inc. v. Panalpina World Transp.
(Holding) Ltd, No. 08ev-42 (JG)(VVP), 2011 WL 7053807, at *50 (E.D.N.Y. Jan. 4, 2011),
adoptedNo. 08¢v-42 (JGJVVP), 2012 WL 3307486 (E.D.N.Y. Aug. 13, 2012)tation
omitted). In alleging fraud, the plaintiff “must state with particularity the onstances
constituting fraud or mistake.Benchmark Export Servs. v. China Airlines | .. 06MDL -
1775 0G)(VVP), 2010 WL 10947344, at *19 (E.D.N.Y. Sept. 22, 205@pptedNo. 10CV-

639 (JG)(VVP) (E.D.N.Y. Nov. 1, 201@}itation omitted)

The first prong requireSchenketo show either that Qantas “tooiamative
steps to prevent [the plaintiff's] discovery of the spmacy, or that the conspiracy itself was
inherentlyselfconcealing.” In re Nine West Shodstitrust Litig, 80 F.Supp.2d 181, 192
(S.D.N.Y. 2000)citing Hendrickson Bros840 F.2d at 1083 Schenker has adequately pleaded
that Qantas concealed itssblvement in the conspiracyVith regard to affirmative acts of
concealmet) the complaint alleges a number of actions thertt§s and its coonspirators
undertook to conceal the conspiracy. Specificdllglleges thatheyengaged in secreteetings
and private communications, agreed that they would not publicly reveal the acts thegaknde
in furtherance of the conspiracstaggered pricing changes to mask their price coordination and
avoid detectionpublicly distributed misleading “fuel pricedaxes,” and publicly announced
false and pretextual reasoms &rtificially inflated prices.SeeComgp. {1 69, 70, 85, 96, 159,
163, 194 & 208.Schenker furthemotesthatprice-fixing conspiraciessuch as the one heerge

by their very nature setfoncealing. PIl. Opp. Br. 18gee In re Nine West Shog80 F. Supp. 2d



at 193(citing Hendrickson Bros., Inc840 F.2d at 1083p(ice-fixing conspiracies are self
concealing so plaintiffs are not required to plead defendants’ affirmatieasito prevent
discovery of pricdixing claim).

Schenkemust also pleathat it was unaware of its claims until after April 26,
2006, four yeargafter tolling is taken into account) before it filed its complal@antas argues
that because Schenker’s comipt states that it “did not discover and could not have discovered .

. the existence of the conspiracy alleged [in the complaint] until February 2006 at the

earliest[,]’Compl. 1 191Schenker is barred from asserting that it was ignarfits claimspast
this date.While the complaint states thiaébruary 2006s when the DOJ investigations became
public, it does not@mit that Schenker agélly knew of its claims at thaitme, but rather that it
would have been the earliest time possible thatuldcbave learned of its claims.sAliscussed
above,Schenker hapleadedthat it was incapable of uncovering the conspiracy due to Qantas
and its ceconspirators’ deceptive practices and secret efforts to conceal thdixirige
conspiracy.Compl. 11 204-09Schenker also pleadddat theincreased fuesurcharge
remained in place through approximately mid-October 2006tret&chenker continued to pay
the inflated prices during this periogermitting the inference that it did especQantas was
involved in the conspiracySeeCompl.| 144. | do not find any factual allegations in the
complaint that undermine Schenker’s claim that it lacked knowledge of its potenitialst
claim that allow me to conclude, as a matter of law, that ikhadledge of @ntass violations.
See DPWN Holdings (USA), Inc. v. United Air Lines,,INo. 11-ev-564 (JG), 2014 WL
5394950, at *2 (E.D.N.Y. Sept. 16, 2014) (denying motion to dismiss and reserving

determination of plaintiff’'s knowledge of arttiast claimfor summary judgmerstag).
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Qantas cites this Court’s opinionBenchmarkor the proposition that the DOJ
raids and investigations raised a “red flag” and should have triggered some inquiries on
Schenker’s partSeeDef. Br. 11 (citingBenchmark2010 WL 10947344, at *38 Benchmark
however, found that parallel conduct (specifically, the announcement of the surchezgeasy;
was not enough to trigger the duty to inquiBenchmark2010 WL 10947344, at *18 (citations
omitted). While thé=ebruary 2006 investigations$ other airline carriermight be a bigger red
flag than the parallel conduct Benchmarkit cannot be saids a matter of lathatthey
triggered the duty tonquire as tdhe potential involvement of an airline carrieathvas not
underDOJinvestigation at the tim&eed. (citations omitted).

Lastly, to establish fraudulent concealment, Schenker must show that its
ignorance was not due to lack of diligence. “General assertions of ignorance andydneeli
without more specific explanation . . . will not satisfy fhpleading requirements.Masters v.
Wilhemina Model Agency, IndNo. 02¢€v-4911 (HB), 2003 WL 1990262, at *2 (S.D.N.Y. Apr.
29, 2003) (citation omittedplterations in original) However, Schenkasserts that any lack of
diligenceon its part was due tthe deceptive practices and techniques of secrecy employed by
Defendants and their emnspirators to avoid detection of, and fraudulently conceal, their
contract, conspiracy or combination.” Compl. § 206. Courts within the Second Circuit have
held that plaintiffs are not required to allege affirmative inquiries when sggciries would be
futile. Seee.g, In re Nine West80 F. Supp. 2d at 193 (plaintiff alleged due diligence by
pleading thait “could not have discovered the conspiracy at an earlier date by the exercise of
due diligence because of the affirmative, deceptive practices and technigeesecly employed
by Defendants”)United States S.E.C. v. Powéf5 F. Supp. 2d 415, 426 (S.D.N.Y. 2007)

(allegations of affirmative acts of fraudulent concealment “suffices ish\séte diligence
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requirement”). Herehe omplaint alleges thaantas and its eoonspirators provided false
business justifications for the artificially inflatedrvices that deliberately conditioned Schenker
reasonably to believe that the air cargo industry was competitive andehpaidds charged were
competitive price. Compl. 11 198-99, 2& 208. Schenker pleads that it believed Qantas’s
false and misleading explanations for the fuel surcharge increases, catsiacrept the
increases without further inquiry. Comfjl204. The complaint also alleges tHathenker
would not have been able to uncover the conspiracy even if it suspected fdug qaae it did
not have access to the financial information necessary to uncover the dtiintiated prices.
Id. Theseallegations are adequate grounds for showingQlaatas engaged in deceptive
practices anthatattempsto exercise due diligence would have been fuBEe Benchmark
2010 WL 10947344at *18 (freight forwarders pleadéchudulent concealment despite the fact
that “plaintiffs do not assert any specific inquiries they made, but rathemthatcuiries wald
have been futile in any caselh re Nine West80 F.Supp.2d at 19®laintiffs sufficiently
alleged due diligence by pleading that they could not have discovered the conspagly the
exercise of due diligence because of the affirmative, deceptive measures thardsfend
undertook to conceal the conspiracy)

In sum,Schenker has allegedraudulent concealment with enough particularity
to withstand the motion to dismiss.

2. Continuing Conspiracy

Even if Schenker had not adequatelyaplel fraudulent concealmerthe
complaintincludes sufficient allegations to establish a continuing conspiracy pastRehf)
2006. “A continuing conspiracy or continuing violation occurs wltlea Violators actions

consist not only of some definitive act in violation of the antitrust laws, but alsceoks sf
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subsequent acts that cause further injury to the plaihtidénchmark2010 WL 10947344, at
*13 (citation omitted). A continuing violation in a prifi&ing conspiracy is onethat brings
about a series of unlawfully high priced sales over a period of years gactdpvert act that is
part of the violation and that injures the plaintfg, each sale to the plaintiftarts the
statutory period running again, regardless ofplaentiff’ s knowledge of the allegeddbality at
much earlier times. Klehr v. A.O. Smith Corp521 U.S. 179, 189 (1984) (internal quotation
marks and citation omitted). Here, Schenker alleged}hatas participation in
anticompetitive pricdixing “lasted well beyond February 2006.” ComHlLl41l. Specifically,
the complaint alleges that Qantas and United Airlines employees met to discugsipiitay
2006, that Qantas imposed inflatedchiarges beteen May 3 and May 11, 2006, and that it
charged inflated prices throughd-October 2006. Compfi141-44. These allegations
establish injury as late as Octol2806, at which point the limitations period would begin to run
for those acts See Benchnml, at*13-15.

The continuing violation exception only allows Schenker to recover for injuries
that occurred within the limitations per®fibr the subsequent ovaatts See Klehr521 U.S. at
189;Zenith Radio Corp. v. Hazeltine Research,,l401 U.S. 321, 338 (1971)gach time a
plaintiff is injured by an act of the defendants a cause of action accrues to tacover the
damages caused by that act and that, as to those damages, the statute of limitatioms the
commission of the act’)But | neednot address the issue of recoverable damages before April
24, 2006 because, as discussed alfoskeenker has alleged that Qantas fraudulently concealed
the conspiracy until at least August 17, 2006 (the date it announced it was under ingrdiigati

the DOJ), tolling the statute of limitations until that time.
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CONCLUSION
For the reasons above, the motion to take judicial notice of Qantas’s submissions
is granted, and the motion to dismiss the complaint is denied. | need not addressrSchenke
contentions that the motions should also be denied based on the relation back of the class action
complaint naming Qantass adefendant to the original class action complaint, and because
tolling is suspended under 15 U.S.C. 16(i).

So ordered.

John Gleeson, U.S.D.J.

Dated: April 23, 2015
Brooklyn, New York
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