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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ELIJAH BROOKS,
MEMORANDUM & ORDER
Plaintiff, 14-CV-4835(PKC)
V.

P.O. BENJAMIN PANAS#942804,

Defendant
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Before the Court is Defendant Police Officer Benjamin Panas’s (“Defendantipn to
dismissPlaintiff Elijah Brooks’s (“Plaintiff”) complaintunderFederal Ruleof Civil Procedure
(“FRCP”) 12(b)(6), or alternatively for summary judgment pursuafRE&€P56. For the reasons
stated belowDefendant’s motion igranted with prejudice as to Plaintiff's federal artate
malicious prosecution claims and without prejudice as to alsafther claims. Plaintiff is granted
thirty (30) days in whicto file an amended complaint with respect to the claims dismissed without
prejudice.

BACKGROUND

In the late afternoon of October 22, 2012, Plaintiff and another individkaalcis

Blackman both black males, were walking home from a store in Corona, Queens, New York,

when they were approached by Defendant asked to stand against a wall to be searched

! These facts are taken from Plaintiff's Complaint, as well as thiea\it in Support of
Claims for Unlawful Arrest and False Imprisonmant the Criminal Court Complaint, both of
which Plaintiff submitted with his Complaiahd upon which the Complaint heavily relies. (Dkts.
1, 2.) SeeChambers v. Time Warner. In@82 F.3d 147, 15-53 (2d Cir. 2002)in ruling on
motions to dismiss;ourts are permitted to considee complamt, which is deemed to include any
written instrument attached to it as an exhibit and any statements or documenmisrated in it
by referencedocunents integral to the complainheaning documents upon whose terms and
effect the complaint relies hedy, andmatters of which judicial noticenay be taken
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(Dkt. 2 at 2. Defendant informedlaintiff andBlackmanthat a robbery had just taken place
less than four blocks away and that the victim claimed he had been robbed by twodlkegk
though Defendant’s search of the two men revealed nathe efctinis belongings. 1¢.)
Plaintiff andBlackmanwere then taken to Defendant’s precinct, where they were informed that
the victim had identified the two of them as the perpetrators of the robbéry.P(aintiff and
Blackmanwere then fingerprinted and taken to Central Booking, and the next day, October 23,
2012, Plaintiff was arraigned on two counts of robbery in the second delgtgePléintiff was
held, without ever entering a court room again, until March 1, 2013) hikécase was ACD’'d
[adjourned in contemplation of dismissal].ld.j

Plaintiff filed his Complainand accompanying Affidavan July 1, 2014. (Dkts. 1, 2.)

His case was transferred to this Court from the Southern District of Nelbyarder dated

The Court declines to consider the extrinsat@nials submitted by Defendantd similarly
declines to convert this motion into one for summary judgment, despite Defendaificstimmt
to Plaintiff, pursuant to Local Rule 56.2, that the Court might do so. (Dkt. 2473t Jhere has
been no discovery in this case, Plaintiffpi© se and it is far from clear that Plaintiff fully
understands the full consequences of a summary judgment mataeed, while Plaintiff titled
his opposition brief an “Opposing Motion for Summary Judgment” (Dkt. 26 at 1), the text of his
opposition refers exclusively to a motion to dismiss under Rule 12(b)(6), and Plaaef that
he “need[s] some discovery” order to “actually argue his cased.(at 3), indicatingPlaintiff’'s
lack of understanding that he would need to raise genuine issues of material fdabhastial
evidence or affidavits in order to oppose a summary judgment motion. Under suclstarmes,
conversion of the motion to dismiss would be inappropri&ee Hernandez v. Cofféy82 F.3d
303, 3@-M® (2d Cir. 2009)(notice before conversion into summary judgment motisn
“particularly important” in case qiro seplaintiffs, who are typally “entitled to[] an opportunity
to take relevant discovery atalsubmit any evidence relevanttteeissuesaisedby the motion,
and. . . anexplanation othe consequence & grant of summary judgment, as well as of what
[they] could do to defeahe motion’) (quotation marks omittefdBeacon Enters., Inc. v. Menzies
715 F.2d 757, 759 (2d Cir. 1983) (reversing grant of summary judgaitentconversiorirom
motion to dismisbecaus@ro separty “was not afforded an adequate opportunity to offer evidence
in opposition to summary judgment”).

2 All page references correspond to page numbers generated by the Electronlidgur
(“ECF”) system, and not the document’s internal pagination.
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August 11, 2014. (Dkt. 6.) Pursuant to 28 U.S.C. § 1915(e)(2)B), this Court dismissed
Plaintiff's claims against the City of New York by Order dated Septeshh2014, but his claims
against Defendant Panas were permitted to proceed. (Dkt. 11 at 3-4.)
LEGAL STANDARD

To survivea motion to dismiss pursuant to Rule 12(b)(6), a complaint must plead facts
sufficient “to state a claim to relief that is plausible on its fad&ell Atl. Corp. v. Twomb|y550
U.S. 544,570 (2007) In evaluating such anotion, a district courtmust “accept all factual
allegations in the complaint as true and draw all reasonable inferences in favoplafinh.”
EEOC v. Port Auth. of N.Y. & N,J768 F.3d 247, 253 (2d Cir. 2014)hese standards are
necessarily “Ies stringent” in the context gfro selitigants, whose complaintshe Court is
required toconstrueliberally and interpret as raising the strongest argumtrgg suggest
Erickson v. Pardus551 U.S. 89, 942007);Hughes v. Rowet49 U.S. 5, 910 (19®); Sealed
Plaintiff v. Sealed Defendant #3237 F.3d 185, 1983 (2d Cir. 2008).“A complaint may not be
dismissed pursuant to Rule 12(b)(6) unless it appears beyond doubt, even when the ceamplaint i
liberally construed, that the plaintiff can prove no set of facts in suppbis$ ofaim which would
entitle him to relief.” Glob. Network Commc’ns, Inc. v. City of N.¥58 F.3d 150, 154 (2d Cir.
2006)(quotation marks omitted)

DISCUSSION

Plaintiff has asserted clainmmder 42 U.S.C. § 1983, whicequires a party to allege that
() the challenged conduct wdsdmmitted by a person acting under color of state Taamd (2)
such conduct “tleprived [the plaintiff] of rights, privileges, or immunities secured by the
Constitution or laws of the UnileStates” Cornejo v. Bell 592 F.3d 121, 127 (2d Cir. 2010)

(quotingPitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)). Section 1983 does not create any



independent substantive right, but rather “provides a civil claim for damages” tosgedre¢he
deprivation of [federal] rights established elsewtier€homas v. Roa¢hi65 F.3d 137, 142 (2d
Cir. 1999).

Plaintiff allegesDefendant is liableinder Section 198®r falsearrest® Pursuant to the
Court’'s mandate to construepo seplaintiff’'s complaint liberally and as raising the strongest
arguments possiblérickson 551 U.S.at 94 the Court also reads Plaintiff's Complaint and
Affidavit as asserting the following claimsa claimfor false arresuinder New York State law
Section 1983 and New York State law claims for malicious prosecution; a Section i88®cla
deprivation of Plaintiff's speedy trial rightand a Section 1983 claim for unreasonably prolonged
detention. $eeDkts. 1, 2.)

A. Unlawful Arrest/False Imprisanent

Under Sectiori983 aclaim for false arresterives from the Fourth Amendment guarantee

against unreasonable seizueyant v. Okstl01 F.3d 845, 852 (2d Cit996). To analyzesuch

a claim federal courtsypically look to the law of theéstate where the arrest occurreBavis v.
Rodriguez 364 F.3d 424, 433 (2d Cir. 2004New York lawrequiresPlaintiff to establish that
Defendant‘intentionally confined him without his consent and without justificatioMVeyant

101 F.3d at 8525eealso Savino v. City of New YarB31 F.3d 63, 75 (2d Ci2003) However,

“the existence of probable cause is an absolute defense to a false arrestJademgty’v. Couch

439 F.3d 149, 152 (2d Cir. 2006). This is true regardless of whether the claim is pled under Section
1983 orState law. Jenkins v. City of New Yqrk78 F.3d 76, 84 (2d Cir. 200{@®iting Weyant

101 F.3d at 852). “[P]robable cause to arrest exists when the officers have knowledge or

3 Plaintiff allegesboth“unlawful arrest and false imprisonmer{Dkt. 1 at 1; Dkt. 2 at 1),
but theCourt treats these as one cause of action for false.aBestSinger v. Fulto@ty. Sheriff
63 F.3d 110, 118 (2d Cir. 1995) (“[F]alse arrest is a species of false imprisonment . . . .").
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reasonably trustworthy inforrtian of facts and circumstances that are sufficient to warrant a
person of reasonable caution in the belief that the person to be arrested has doornsite
committing a crime.”ld. (citing Weyant 101 F.3d at 852guotation marks omitted)The Court
evaluates probable cause based on the facts available to the officer or officersnag thfettie
arrest and looks at the totality of circumstancézanetta v. Crowley460 F.3d 388, 395 (2d Cir.
2006); see alsaBernard v. United State®5 F.3d 98, 12-03(2d Cir. 1994)(citing lllinois v.
Gates 462 U.S. 213, 230 (1983)).

Plaintiff alleges that Defendant had no probable cause to arrestbhinthe facts in
Plaintiff's Complaint andhffidavit establistprecisely the oppositéA witness identificatiorof an
alleged perpetrator will provide probable cause, “absent circumstancesshatoabts as to the
victim’s veracity” Singer 63 F.3dat119 Plaintiff asserts that Defendant “informed [him] that
the alledgedsic] victim identified [Plaintiff andBlackmar} as the perpetrators of the robbery.”
(Dkt. 2 at 2.) Indeed, the Criminal Court Complaint Plaintiff appended to his Affidavit
corroborateshe victim’s identification of Plaintiff; it statabat Defendanivas “informed by [the
victim] that . . . Francis Blackman and [Plaintdipproached [the victim],” assaulted him, and that
Plaintiff then “reached into thevictim’s] jacket pocket and removed his cellular phone and
reached into his pants pocket and removed a sum of United States currency.” (Dkt.Thatd!.)
is nothing in PlaintiffsComplaint or Affidavit, nor is there anything of which the Court is aware
and could take judicial noticéhat would indicate there was any reason to doubt the victim’s
veracity. Cf. Harley v. City of New YorkiNo. 14CV-5452, 2016 U.S. Dist. LEXIS 16641, at ¥10

17 (E.D.N.Y. Feb. 10, 2016)This, in combination with Plaintiff's geographic proximity to the



location of therobbery,establishegrobable cause for Plaintéfarrest! Therefore, Plaintiff's

false arrest claisiunder Section 1983 and New York State law must be dismissed. However,
becausdhe Court canndtrule out any possibility” that Plaintiff could amend his Complaint to
successfully statelaims for false arrest under Section 19&3dbr New York State law, the Court
dismisseshese claimwithout prejudice.See Gomez v. USAA Fed. Sav. Baiikk F.3d 794, 795

96 (2d Cir. 1999).

B. Malicious Prosecution

Like false arrest claims, the elementaaofalicious prosecutioolaim under Section 1983
are “substantially the same as the elements under New York Boyd v. City of New YoyI836
F.3d 72, 75 (2d Cir. 2003yuotation marks omittedJocks v. Tavernie316 F.3d 128, 134 (2d
Cir. 2003). To prevail on Section 1983 and New Yomkalicious prosecution claisn Raintiff
must establish that (1) Defendant initiatgccontinueda criminal proceeding; (2) that proceeding
terminated favorably to Plaintiff; (3) there was no probable cause for the drocharge; and (4)
Defendant acted with maliceRothstein v. Carriere373 F.3d 275, 282 (2d C2004);see also
Manganiello v. City of New York12 F.3d 149, 160-61 (2d Cir. 2010).

Plaintiff has failed taallege facts sufficient testablisithreeelements of this testFirst,
the Court has determined that Defendant had probable caasedb PlaintiffandPlaintiff has

alleged no facts demonstrating that “evidence [] later surface[d] whicimjihelie[d] that probable

4 For substantially the same reasons, the Court finds in the alternative teati@wfs
entitled to qualified immunity on Plaintiff's false arrest claim. Qualified immunityguts a
police officer from liabilityfor civil damagesf: (1) “ it was objectively reasonable for the officer
to believe that probable cause existaat, (2) “ officers of reasonable competence could disagree
on whether the probable cause test was in€osr v. Court Officer Shield No. 20180 F.3d 409,

416 (2d Cir. 1999citation omitted) Here, the same facts trsatpport dinding of probable cause
supporta findingthat it was objectively reasonable for Defendant to believe that probabke caus
existed to arrest Plaintiff.



cause,Virgil v. Town ofGates 455 F. App’x 36, 39 (2d Cir. 2012) (summary ordeeeSaving

331 F.3d at 7Z*[T] he existence of probable cause is a complete defense to a claim of malicious
prosecution in New York)! SecondpPlaintiff has alleged no facts demonstrating Ddéent’s
involvement in the actual initiation or continuation of a criminal proceeding agaimstifiPld=or
purposes of a malicious prosecution claim, a defendant “must do more than repornéercri
give testimony” to be found to have initiated the prosecutibfanganiellg 612 F.3d at 163
(noting as an examplehata jury may find an officer initiated a prosecution by preparing an
alleged false confession or statement and forwarding it to prosedietongy Ricciuti v. New York
City Transit Auth, 124 F.3d 123, 13B(2d Cir. 199)); see also Blake v. Rac#87 F. Supp. 2d 187,
211 (E.D.N.Y. 2007) (denyindefendantssummary judgment motion as paintiff's malicious
prosecution claim where defendants allegedly provided fabricated eyeswitines gae false
testimony to the prosecutor)hird, anACD is not a favorable terminatiorSeeRothstein 373
F.3dat 287 SmithHunter v. Harvey734 N.E.2d 750, 753%4 (N.Y. 2000). Becausehis third
defect cannot be cured by amendmdpniintiffs Section 1983 and New York malicious
prosecution claims must be dismissath prejudice Glob. Network Commc’ns, Inc458 F.3d at
154.

C. Deprivation of Right to Speedy Trial

While not explicitly pleaded, the allegations in Plaintiff's Complaint and A¥itda
implicate adeprivation of Plaintiff'sSixth Amendment right to a speedy trigheeU.S. Const.
amend. VI(“In all criminal prosecutions, the accused shall enjoy the right to a speedyal . . tri
.."). Violations of this constitutional right can be redressed through civil actiongHirunder
Section 1983.Seeg e.g.,Varrichio v. Cty of Nassau 702 F. Supp. 2d 40, 51 (E.D.N.2010

(permitting Section 1983 claifor deprivation of speedy trial right to proceetiere plaintiff



alleged a “tweyear detention without being tried for the contempt charges for which he was
arrested). Plaintiff appears to state such a claim, alleginghtedtvas held for an extensivenmod

of (5) five months” (Dkt. lat 1), during which he “never entered a court room [sic] again after
[his] arraignment” (Dkt. at 2.

However, a prerequisite to recovery of damageder Section 1983he sole reliethat
Plaintiff seeksis a defendarsg personal involvement in the alleged constitutional deprivattae
Wright v. Smith21 F.3d 496, 501 (2d Cir. 1994) (“It is well settled in this Circuit that ‘personal
involvement of defendants in alleged constitutional deprivations is a preredaisih award of
damages under 8§ 1983.”Yhe absence of any facts alleging a defendaet'sonal involvement
in theviolation of a plaintiff's Sixth Amendment right to a speedy ttia¢refore doomsany such
claim. See, e.g.Davila v. JohnsonNo. 15-CV-2665 2015 U.S. Dist. LEXIS 167809, at *10
(S.D.N.Y.Dec.15, 2015) (dismissingecton 1983 claim for violation of speedy trial rights where
“Petitioner [did] not allege that any of the remaining Respondents were pérsonalved in the
violation of his speedy trial rights”Davis v. NassalCty., No. 06CV-4762 2011 U.S. Dist.
LEXIS 128458, at *1519 (E.D.N.Y. Nov. 5, 2011) (granting summary judgment in favor of
defendants ormlaintiff's Section1983 speedy trialclaim because plaintiff failed tput forth
sufficient evidence ofdefendants’personal involvement in any deprivation lué speedy trial
rights). Because Plaintiff fail¢o allege any factsegardingDefendant personal involvement in
violating Plaintiff's right to a speedy trial, that claimust bedismissed However, because the
Court cannot say with certainty that tbereno facts under which Defendant could be liafde
such a claim, it is dismisgl without prejudice.See GomeA71 F.3d at 795-96.

D. Unreasonably Prolonged Detention

Also not explicitly pleadedout clearly implicated by Plaintiff's assertigns a claim that



Plaintiff's constitutional rights were violated as a result of his “extensive” deter(fidkt. 1 at 1
(describing Plaintiff'sl oss of time and loss of liberty for which plaintiff was held for an extensive
period of (5) five months agashhis lawful will and liberty”).) The Court treats this as a claim for
unreasonably prolonged detention in violation of Plaintiff's Fourth Amendment rights.

However, to state such a claim, Plaintiff must establish: “(1) that he has a righfreeb
from continued detention stemming from law enforcement officials’ mishandling or ssppre
of exculpatory evidence, (2) that the actions of the officers violated gt and (3) that the
officers’ conduct ‘shocks the conscienceRusso v. City of Brgeport 479 F.3d 196205 (2d
Cir. 2007). Plaintiff has failed to plead any facts suggesting that Defendant méehamd|
suppressed exculpatory evidence, or that Defendant engaged in any conduct that trehock
conscience.” Again, however, because@oairt cannot determine at this stage whether Plaintiff
will ever be able to sufficiently allege such facts, Plaintiff's claimunreasonably prolonged
detentionis dismissed without prejudicesee GomeA71 F.3d at 795-96.

CONCLUSION

For the foregoing reasonBefendants motionto dismissis granted with prejudiceas to
Plaintiff’'s malicious prosecution claimand without prejudicas to all other claims asserted by
Plaintiff. Plaintiff shall havethirty (30) days from the date dahis Order in which to file an
amended complainas tothe claims dismissed without prejudicdf Plaintiff fails to file an
amended complairty that date, the Court will direct the Clerk of Court to terminate this action

SO ORDERED:
/s/ Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated: February 16, 2016
Brooklyn, New York
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