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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

BARUCH WEISS, Trustee of the Regina Weis
Trust,

U7

Raintiff, MEMORANDUM & ORDER

—against-
14-CV-4944 (ERK) (JO)
LINCOLN NATIONAL LIFE INSURANCE
COMPANY,

Defendant.

KORMAN, J.:
BACKGROUND

Plaintiff Baruch Weiss (“Weiss”) filed the prast lawsuit alleging that deficiencies in a
notice sent by Defendant Lincoln Nationalfdilnsurance Company (“Lincoln”) rendered
Lincoln’s purported termination @ life insurance policy invalid. He seeks a declaration that the
policy is still in force. AlthougiWeiss’s Complaint lists a single eauof action, he alleges several
grounds for relief. Indeed, Weiss claims thiacoln miscalculated premiums, Compl. 1 15-19,
ECF No. 1! that, on the notice Lincoleent alerting him that the policy was entering a grace
period, Lincoln demanded an irrcect premium payment amouid, 1 20-21; and #t the notice
provided an incorrect grace periad, §{ 22—-23. According to Weiss, these deficiencies meant
that the notice did not comply with the relavatatutory and policprovisions and thus was
without effect. Lincoln has moved for judgmenttba pleadings pursuant to Federal Rule of Civil
Procedure 12(c), primarily arguing that Weiss's-fitigations statemen@mount to concessions
that bar his claim, and that the notice compiigth the relevant stataty provisions and policy

terms.

1 The Complaint is “Exhibit A” to the Nate of Removal, beginning at Page ID # 8.
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A. Factual Background

Weiss is the trustee of the Regina Wdisgst, which purchased a $5 million group life
insurance certificate (the “Certifate” or the “Policy”) from Linoln, insuring the life of Regina
Weiss. Id. 11 1, 3, 8. The Regina Vési Trust was named as the beneficiary of the Polidy.

1 8. Regina Weiss is a New York resident, andRibgina Weiss Trust is a New York-based trust.
Id. 11 4, 6—7. The Regina Weiss Trustghased the Certificate in New Jers&eeAm. Verified
Answer & Countercl. for Declaratory J. at 2 & Ex. C [hereinafter AmAnswer], ECF No. 5.

The Certificate was issued umde master group insurancelipyg (the “Master Policy”)

held by a Rhode Island-based trustieed, the Master Policy indlpresent case is the same one
that was at issue in a different casgainst Lincoln that was before méational Society for
Hebrew Day Schools and Barry Weiss vndaln National Lifelnsurance CompanyNo.
14-CV-970 (ERK) (PK).CompareAm. Answer Ex. A, at4(noting that the Master Policy number
is GRP 10.LWL)with Nat'l Soc’y for Hebrew Day Schs\o. 14-CV-970 (ERK) (PK), Verified
Answer & Countercl. Declaratory J. Ex. &t, 1 (Page ID # 232), ECF No. 16 (sanaa)] id.EX.
B (Page ID # 277) (noting that @k Newport” in Middletown, Rhode Island, is the trustee of the
trust that owns the Master Policy). As nobedhe Memorandum and @er resolving Lincoln’s
motion for judgment on the pleadings in thatse, the Master Pojiccovers “a group not
recognized under New York law.Nat'| Soc'y for Hebrew Day SchdNo. 14-CV-970 (ERK)
(PK), Mem. & Order 3, ECF No. 36.

OnJuly 31, 2012, Lincoln wrote to Weiss indiogtihat the Certificate had entered a grace

period (the “Grace Notice’d. Am. Answer Ex. E. Accordingpo the Certificate’s terms, the

2 Page numbers for exhibit A of the Amedd¥erified Answer refer to pages of the
Certificate.

3 In his Complaint, Weiss refers to tliiscument as the “noticof cancellation.”See, e.qg.
Compl. 11 20-25.



Certificate enters a grace period when the “Cagilender Value” of the Certificate is insufficient
to pay “monthly deductions duejd. Ex. A, at 7—that is, “thecost of insurance” plus
“administrative chargesjd. at 9. The Certificate providdor a sixty-day grace periodd. at 7.
The Certificate further providesahLincoln will give notice tothe Certificate owner “of the
minimum amount due at least 30 days before the end of the grace pédiod.”

The Grace Notice indicated ththe Certificate had enter@dgrace period on July 6, 2012.
Id. Ex. E. It further indicated that, to preveng Certificate from lapsing, Weiss was required to
send $14,067.57 to Lincoln “on or before September 4, 2082 Because Lincoln did not receive
payment by September 4, it sent Weiss a latetied September 10, 2012, stating that Certificate
had lapsedld. Ex. G. Weiss attempted to tendeg tequired payment shortly thereaft&ee id.

Ex. H.

In an effort to have the Policy reinstdtdVeiss wrote to Lincal asking for “a onetime
courtesy to have the poy in force without lapisg since the payment [feent after Lincoln sent
the lapse notice] was still in the 10 dayslapsing date[] which is usually honored by the
company.”ld. He added that, “it wasn’t due to anygtigence on [his] part[,] just an unfortunate
error.” Id. Indeed, Weiss wrote thdf{w]hen [the] last payment wadue[, he] was out of the
country[,] and,” although he had “made suret¢bedule pickup with UPS beforehand,” there was
“a misunderstanding because or thOth of September [he] realized that payment was never
received t[hJrough UPS Trackingld. When his efforts were to no avail, Weiss, on October 28,
2012, applied to have tHeolicy reinstated.ld. Ex. I, at 1, 8. Omecember 11, 2012, Lincoln
denied the reinstatement applicatidd. Ex. J.

In a final attempt to resolve his dispute witimcoln short of litigation, Weiss’s attorney
wrote to Lincoln on May 17, 2013See idEX. F. In the letter, Weiss’s attorney argued that the

Grace Notice had “statutory deficiencies,” which “render[ed] the notice invalid and a nuliity.”



at 3. Accordingly, “[tlhe laps&as not triggered and [would] ntrigger until proper notice is
sent.” Id. On that score, Weiss'#tarney indicated that Weiss would “accept [Lincoln’s] response
to thle] letter . . . as a proper notice,” andtthVeiss would “be pleased to promptly furnish
payment.” Id. This effort evidently fell short because Weiss has filed the present lawsuit.

B. Procedural Background

Weiss sued in Kings County Supreme Courtlaly 1, 2014, seeking a declaration “that
the Policy is in full force and eftt.” Compl. at 6. After remong the suit to this court on August
20, 2014, Notice of Removal at 4, ECF No. 1, loimcfiled an Answer on September 10, 2014,
Answer at 5, ECF No. 4, and an Amended Ansarea counterclaim for declaration “that the
Certificate was properly terminated” on Sapber 30, 2014, Am. Answer at 8. Weiss has
answered the counterclaims. Answer tm@tercls. for Declaratory J., ECF No. 13.

Lincoln filed the present motion for judgmeant the pleadings on July 13, 2015, Notice of
Mot. J. on Pleadings 2, ECF No. 14, which Vi@l briefed as of September 17, 2015, Def.’s
Reply Mem. Law Further Supp. Mot. J. Pleadi@dbereinafter Def.’®Reply Mem.], ECF No. 14
attach. 3. On November 19, 2015, the case wasiggaed to me from Judge Matsumoto, because
of overlapping issues presented in the present motion, and a motioddorgnt on the pleadings
in another case before méational Society for Hebrew Day I8mls and Barry Weiss v. Lincoln
National Life Insurance Companio. 14-CV-970 (ERK) (PK), which | decided on March 31,
2016,see idMem. & Order, ECF No. 36.

ANALYSIS

A. Legal Standard

Parties may move for judgment on the plegdifia]fter the pleadings are closed—but
early enough not to delay trialFed. R. Civ. P. 12(c). “The stdard for addressing a Rule 12(c)

motion for judgment on the pleadings is the samthaisfor a Rule 12(b)(6) motion to dismiss for



failure to state a claim.”Hogan v. Fischer738 F.3d 509, 514-15 (2d Cir. 2013) (quoting
Cleveland v. Caplaw Enters448 F.3d 518, 521 (2d Cir. 2006)). When adjudicating 12(c)
motions, courts “accept[] the complaint’s factadlegations as true and draw][] all reasonable
inferences in the plaintiff's favor.”Kirkendall v. Halliburton, Ing. 707 F.3d 173, 178 (2d Cir.
2013) (citingHayden v. Patersqrb94 F.3d 150, 160 (2d Cir. 2010)). A court must assess whether
the complaint “contain[s] sufficierfactual matter, accepted as true'state a claim to relief that

is plausible on its face.”Ashcroft v. Iqbal556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). “A claim has fag#usibility when the plaintiff pleads
factual content that allows the court to draw ris@sonable inference that the defendant is liable
for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556).

“On a 12(c) motion, the courbasiders ‘the complaint, tleswer, any written documents
attached to them, and any matter of which ¢bert can take judicial notice for the factual
background of the case.'-7 Designs, Inc. v. Old Navy, LI.647 F.3d 419, 422 (2d Cir. 2011)
(quotingRoberts v. Babkiewic582 F.3d 418, 419 (2d Cir. 2009e(xuriam)). “A complaint is
[also] deemed to include any written instrumerd@ied to it as an exhibiaterials incorporated
in it by reference, and documents that, althoughnoatrporated by referencate ‘integral’ to the
complaint.” Id. (alteration in original) (quotin§ira v. Morton 380 F.3d 57, 67 (2d Cir. 2004)).
This extends to “documents possessed by or known to the plaintiff and upon which [he or she]
relied in bringing the suit.”ATSI Commc’ns, Inc. v. Shaar Fund, |.#093 F.3d 87, 98 (2d Cir.
2007) (citingRothman v. Gregoi220 F.3d 81, 88 (2d Cir. 2000)).

B. Merits

Lincoln moves for judgment on the pleadingsnarily arguing that Weiss'’s pre-litigation
concessions “bar[] [his] claim as a matter ofJaDef.’s Mem. Law Supp. Mot. J. Pleadings 9

[hereinafter Def.’'s Men). ECF No. 14 attach. Xkee also idat 1-2, 6-7, 8-10, 14-16; Def.’s



Reply Mem. 8-9; and the Grace Notice providedcthreect grace period, and thus complied with
the relevant statutory and Ceitdte provisions, Def.’s Mem. 11-18Vhile both sides either agree
or do not object tthe application of New York lavgeePl.’'s Mem. Law Opp’rMot. J. Pleadings
5-14 [hereinafter Pl.’'s Ma.], ECF No. 15; Def.’s Mem. 11-13; Def.’s Reply Mem. 1-3, because
Lincoln argues that the statuggorovisions upon which Weiss red for his claims only apply to
individual insurance policies, ngtoup life insurance certificatdsaddress at the threshold which
New York statutory provisions apply to the preasdispute. | then turn to each of Lincoln’s
primary arguments before addressing the rem@iancillary argumentsincoln and Weiss raise

in their memoranda of law.

1. Applicable New YorkStatutory Provisions

Under New York law, group policyholders argitgally not afforded the same protections
as individual policyholders; theyanot entitled to any grace periakeN.Y. Ins. Law § 3220;
see also id§ 3203(f), or grace noticeee id8 3220;see also id§ 3211(f)(1). Neverthelessiew
York regulations provide thatertificates “evidencingoverage under a pojiaelivered outside
of New York to a group not recognized under Newkvlaw and regulations fike the Certificate
at issue here, “must comply withe contract and loss or bene#tio requirements of individual
or group insurance, whichever,time opinion of thewgperintendent, afforde certificate holder
the greatest protection.” N.Y Comp. Codes RRé&gs. tit. 11, § 59.4(b). This regulation applies
to group policy “certificates deemed to haveeb delivered in [New York] under section
3201(b)(1).” I1d. 8 59.2. A group life insurapccertificate is “deemed toave been delivered in
[New York], regardless of thplace of actual delivery” if thécertificate evidenc[es] insurance
coverage on a resident of [New York],” likeetlCertificate at issue hee subject to certain

exceptions that do not apply in this case. N.Y. Ins. Law § 3201(b)(1).



There appear to be no cases, other thanomy previous decision, interpreting this
regulation—indeed, no cases resolving theues of whether the grace period and notice
requirements applicable to imttiual life insurance policiespaly to group policies where the
group is not one New York law recognizehelNew York State Departmeof Financial Services
has provided guidance on this isssi&ting that, in these circ@tances, “the group policyholder
is entitled to a sixty-onday grace period.” N.YState Dep'’t of Fin. ServsGroup Universal Life
Product Outline22 (July 3, 2013), http://www.dfs.ny.glsurance/lifgproduct/grp_ul_2013.pdf
(citing N.Y. Ins. Law § 3203(a)(1))A prior version ofthis document explained that “[p]olicies
must be in compliance with Section 3203(a)(Which provides for a grace period, and must
provide notice “in accordance with Section 32)I( N.Y. State Dep’'t of Fin. ServsGroup
Universal Life Insurance Outlinelé (Sept. 9, 2002), http://www.dfs.ny.gov/insurance
/life/product/trrgllot.pdf.

While these documents are not themselvgsilegions, they nevertheless provide some
explanation by the Department of Fina&ervices of what it means todmply with the contract
... requirements of individual or group insuramnvekichever, in the opinion of the superintendent,
affords the certificate holdehe greatest protection.3eeN.Y Comp. Codes R. & Regs. tit. 11,
§ 59.4(b). Such an explanation by the Departmeat ke very least parasive and entitled to
some deferenceCf. Gaines v. N.Y. State Div. of Hous. & Cmty. Reng®aN.Y.2d 545, 548—-49
(1997) (“We have repeatedly hdftht the interpretation given goregulation by the agency which
promulgated it and is responsible for its administrais entitled to deferee if that interpretation
is not irrational ounreasonable.”)John Paterno, Inc. ex kePaterno v. Curiale88 N.Y.2d 328,
333-34 (1996) (“[T]he Superintendent’s interptieta of [an insurance regulation], ‘if not
irrational or unreasonable, will be upheld irfetence to his special competence and expertise

with respect to the insurance industry, unlessinsrcounter to the clearording of a statutory



provision.” (quotingN.Y. Pub. Interest Researchpisr. N.Y. State Dep’t of In66 N.Y.2d 444,

448 (1985))); 2 N.Y. Jur. 2d, Admin. Law 8§ 324, at 413-14 (1998) (“The construction and
interpretation of an agency’s regulation is a nidtiethe agency . . ., unless the regulation can be
interpreted without the esof any special expertise.” (footnotes omitted)).

2. Weiss's Pre-litigations Statements

Lincoln argues that in several documents letter from Weiss to Lincoln, a policy
reinstatement form, and a letter from Weissteray to Lincoln—Weiss conclusively conceded
that the Certificate lapsedSee id.at 1-2, 6—-7, 8-10, 14-16; DefReply Mem. 8-9. Lincoln
further contends that Weiss'’s allegations ttttee premium amount listed on the Grace Period
Notice [is] ‘Miscalculated’ are of no moment,etause “[t]his is not aase where the Plaintiff
made payment of an insufficient amount of pramiubut instead, “where Plaintiff plainly admits
that the premium paymemtas not made at all Def.’s Mem. 16. This appears to be the only
argument Lincoln makes regarding Weiss'’s allegettithat Lincoln miscaulated premiums and
that the amount Lincoln demanded in the Gracedddt keep the Policy in force was incorrect.
SeeCompl. §f 15-21.

This argument is without merit. First, tabeged admissions are not judicial admissions
but merely constitute evidence, which a pad free to explain or even contradictSee 2
McCormick on Evid. 8 254 (7th ed. database updated June 2@Bjsequently, they cannot
provide the basis for a motion fdgment on the pleadings. kmver, the caselincoln cites
suggesting that Weiss’s submission of an insuragiostatement form is sipositive of his claim
that the Policy did ndapse are inapposit&eeDef.’s Reply Mem. 8-9 (citinédxelroad v. Metro.
Life Ins. Co, 267 N.Y. 437 (1935)Teeter v. United Life Ins. Ass’h59 N.Y. 411 (1899)Struhl
v. Travelers Ins. Co.7 N.Y.S.2d 881 (AppDiv. 1st Dep’t 1938)aff'd, 281 N.Y. 584 (1939)).

Indeed,Struhl“was tried on the theory that the notiezjuired by the statute had been given by



[the] defendant [insurance company] and recebsethe insured,” and “[n]o argument concerning
[section 3211’s predecessor statute] vpassented in the Appellate Division.’'Salzman v.
Prudential Ins. Co. of Am296 N.Y. 273, 278 (1947). Moreovémn]o question as to compliance
with [section 3211’s predecessor statute] was ptedeio [the New YorkCourt of Appeals] in
Teeter” Id. In sum, when an insured signs an insaeareinstatement form that includes a clause
acknowledging that a policy has lapsed, the reinseéform is not conckive evidege that the
policy lapsed; “[s]uch is not the law[d. at 277-78.

Finally, even if Weiss were bouty a prior statement that he did not tender payment, that
admission would not be fatal to his claim. tBdhe terms of the Certificate and section 3211
plainly required the Grace No#&do state thamount due.SeeN.Y. Ins. Law § 3211(b)(2); Am.
Answer Ex. A, at 7. Lincoln cites no authority the proposition that the statement of an incorrect
amount satisfies this contractwald statutory obligation. Indeég“[u]nless a proper notice ha[s]
been sent to the insured in compliance widt{®n 3211], [a] policy of insurance [can]not lapse
and [can]not be declared forfeited within grear from the failure to pay the premiungalzman
296 N.Y. at 276—77. Unlike a notice that incladenly a “minor error” or “an obvious
typographical error in the premium amount duweefiotice with a “significantly higher” amount
due than actually required is “[effective to cancel the policy.Zeligfeld v. Phoenix Life Ins.
Co, 975 N.Y.S.2d 370 (table), 2018L 1688902, at *4 (Sup. Ct. Kings Cty. Apr. 17, 2013}
also Lebovits v. PHL Variable Ins. CiNo.12-CV-6397 (FB) (RML)2016 WL 4194120, at *2
(E.D.N.Y. Aug. 9, 2016) (BlockJ.) (concluding that the New ¥lo Court of Appeals “would
invalidate a notice that misstated the premidue, as long as the sstatement was not de
minimis”).

Here, Weiss alleges that the amount neddekkep the Policy in force until August 6,

2012, was $3,841.00—significantly less than #1&,067.57 Lincoln demanded in the Grace



Notice. Weiss Letter Respango 8/19/16 Order, ECF No. 22Under New York law, however,
Lincoln was permitted to demand payment duringgifaee period of “sufficient premium to keep
the policy in force for three months from the date the insufficiency was determined.” N.Y. Ins.
Law 8§ 3203(a)(1). Neverthelesd/eiss contends that “Lincoln demanded over [300%] of the
required premium.” Weiss Letter Response i®8/6 Order, ECF No. 22. That is, Weiss seems
to allege that $11,523.00—three times $3,841.00—would begg sufficient to keep the Policy

in force for three months from July 6, 2012, théedahen Lincoln determed that the cash value

of the Certificate was insufficient to cover the premium cdSeeAm. Answer Ex. E. This figure

is still over two thousand dollars lower tharethum Lincoln demanded. This allegation is
sufficient for Weiss to passrbugh the pleading stage.

3. The Grace Period

Lincoln argues that, even if New Yorkdumrance Law section 3203 applies, the Grace
Notice provided the sixty-one day grace period reginethat statute. Dé$.Mem. 13. Lincoln
further contends that the Grace Notice compimtih the relevant Certificate provisiondd.
15-16. Weiss argues thaetgrace period specitian the Grace Notice lleone day short of the
statutory sixty-one dageriod. Pl.’s Mem. 11-13%ee alsaCompl. 1 23. Weisests his claim on
the contention that July 6, 2012, should have beeluded in the calculation of the grace period.
Pl.’s Mem. 13see also idat 11-13 (citing N.Y. Gen. Constraw § 20). He makes no argument
in support of his allegation that the Grace WNetifailed to provide the correct grace period
provided by the Policy.” Compl. § 22.

Section 3203 provides that a grace period belginghe day . . . the insurer determines

that the [certificate’s] net cashrsender value is insufficient to pahe total charges necessary to

4 Weiss did not include thisgure in his Complaint. Nevémtless, rather than force him
to file an amended complaint, | treat the letteran amendment to the current Complaint.

10



keep the [certificate] in force for one month fronat day.” N.Y. Ins. Law 8§ 3203(a)(1). Here,
the Grace Notice indicated that the Policy eedea grace period on July 6, 2012—the date on
which Lincoln determined that “[tlhe cash valof th[e] certificate [was] not enough to pay the
certificate charges” that were dae that day. Am. Answer EE. Thus, the grace period began
on July 6, 2012. The Grace Notice also indicatedLtimaioln must receive payment “on or before
September 4, 2012,” or the Qiécate would lapseld. That is, Weiss had until the end of the day
on September 4, 2012, to make the required premayment. The grace period indicated on the
Grace Notice, therefore, was from July 6, 2015déptember 4, 2012. A quick calculation shows
that this is sixty-one days: the period from Jaifio July 31 was twentyisdays, the period from
August 1 to August 31 was thirty-one days, aredghriod from September 1 to September 4 was
four days; adding twenty-six, thirtyre, and four yields sixty-one.See Def.’'s Mem. 13.
Moreover, even if the grace period were off by dag, that deficiency would not render the Grace
Notice void. Stein v. Am. Gen. Life Ins. C84 F. Supp. 3d 224, 232 (E.D.N.Y. 2014) (Irizarry,
J.) (holding that, because “[a] minor mistake sloet necessarily void a grace notice,” whether a
grace notice provided a grace period that wakiged by one day “was immaterial” (citing
Nederland Life Ins. Co. v. Meined99 U.S. 171, 179 (1905))).

4. Remaining Issues

The parties’ memoranda of law make sevardillary arguments. | briefly address some
of the more substantial ones.

a. Weiss argues that the Grace Noticeatedl New York Insurance Law section 3211
because it failed to provide (i) the correct amount due, (ii) the correct due date, (iii) the place to
which and person to whom payment could be madewell as (iv) the “statutorily required
warning language.” Pl.’s Mem. 10-11. This lagjument appears to be based on the fact the

Grace Notice included only the word “lapse,” lmmitted the word “terminate.” Pl.’s Mem.

11



10-11. The first two allegations appear to belidapve of the two main claims alleged in the
Complaint, which are discussed aboGeeCompl. {1 15-23.

The last two allegations are not alleged in the Complaint—other than the vague legal
conclusions included at tleed of Weiss’'s Complaingee, e.g.Compl. 1 25 (“Lncoln’s purported
notice of cancellation failed to comply with applicable lawid);{ 28 (“Lincoln did not comply
with the statutory policy termiti@n provisions.”), which are “nagntitled to be assumed true,”
Igbal, 556 U.S. at 681. In any event, Weiss’s argats are without meritindeed, Lincoln’s
address—the same address listed as the Service Office address on the Certificate—is the only
address, aside from Weiss’s, listed on the Grace NoGospareAm. Answer Ex. A, at lwith
id. Ex. E. Similarly, by stating thaif Weiss failed to make theqgaired payment, the Certificate
would “lapse without value’id. Ex. E, the Grace Notice cleadpnveyed the information section
3211 requires—"that unless such payment is mader ddefore the date when due or within the
specified grace period thereafter, the policy shathireate or lapse,” N.Y. Ins. Law 8 3211(b)(2);
seeZeligfeld v. Phoenix Life Ins. G&R92 N.Y.S.2d 162 (table2014 WL 641363, at *4 (Sup. Ct.
Kings Cty. Feb. 11, 2014) (“[IJn caseaddressing the language ofioes$, courts have held that
the notice need not follow the exact wording & #tatute as long as the information intended to
be provided is conveyed.” (citifgcDougall v. Provident Sav.ifie Assurance Soc'’y of N,YL.35
N.Y. 551, 556-57 (1892))). In short, contraryfeiss’s contentions, the Grace Notice left nothing
to “guesswork.”SeePls.” Mem. 14 (quotindlationwide Mut. Ins. Co. v. Bate883 N.Y.S.2d 739,
742 (Sup. Ct. Nassau Cty. 1998)).

b. Weiss argues that Lincoln “has not pd®md proof that the lapse letter [i.e., Grace
Notice] was sent within the time frame required bwy.TaPl.’s Mem. 4. Indeed, he argues that the
type of proof required to invoke the presuroptiof mailing that would attach under New York

Insurance Law section 3211(c)—such as affidagutlining Lincoln’s mailing procedures—is

12



evidence Lincoln is “prohibited from . [providing] on a motion on the pleadingdd. at 5. On
that score, Lincoln contends that, “even B&L1 were deemed to apply,” Weiss’s claim would
fail because of the evidentiary presumption thattion 3211(c) provides. Def.’'s Mem. 14.
Lincoln also argues thaVeiss’s pre-litigation statments bar his claimd. at 14-15.

First, Weiss does not clearly allege in Gismplaint that Lincoln did not send the Grace
Notice, although he does allege thancoln failed to send noticef cancellation in accordance
with Policy terms,” and that “Lincoln failed ®end notice of cancellation in accordance with the
law.” Compl. 1 32-33. While these paragrapbsld arguably be reaals an allegation that
Lincoln never sent the Grace Notice, the more gittborward reading is as an allegation that the
Grace Notice did not comply with the relevant statyor Certificate termsThis is particularly
so because, unlike the complaintNational Society for Hebrew Day Schqdl8eiss makes no
factual allegations that Weisever received the Grace Noticedahat Lincoln never mailed the
Grace notice.CompareNat'| Soc’y for Hebrew Day Schdal4-cv-970 (ERK) (PK), Am. Compl.
19 46-51, ECF No. 1With Weiss v. Lincoln Nat'l Life In€o., 14-cv-4944 (ERK) (JO), Compl.
19 25-33. Second, because the gravashéime Complaint is based afleged deficiencies in the
Grace Notice, Weiss cannot seriously contend ltiratoln never sent the Grace Notice and that
Weiss never received it. If he means to allege tlincoln did not send wvithin the prescribed
timeframe, that allegation must be supported Bctie factual allegations—such as a claim that
Weiss never received the Grace Notice, or didraoeive it in a timely manner—sufficient to
permit the reasonable inference that Limctk liable for the misconduct allegedigbal, 556
U.S. at 678see also Twomb/y650 U.S. at 556. Lincoln is nogquired to produe evidence to
defeat a claim Weiss has not alleged.

c. Lincoln contends that it is clear fronetpleadings that Weiss knew the Certificate was

in a grace period. Def.’s Mem. 14-15. | do not agree. The document to which Lincoln points

13



suggests that Weiss had meant to make a payment—which, because of a “misunderstanding,”
never reached Lincoln—and that Weiss knew, taaithe time the document was written, Lincoln
took the position thahe Certificate lapsed. Aminswer Ex. H. Moraignificantly, Lincoln does
not explain how or why Weiss’s alleged knowledgat the Certificate was in grace relieved
Lincoln of its duty to provide a compliant Grace Notice.

d. | agree with Lincoln that Weiss’s waivand estoppel claims lack factual substance.
Def.’s Mem. 16-17see alsaCompl. 1§ 34-35 (“Lincoln is estopped from cancelling the Policy.
Lincoln has waived it right to cancel the Poligy.Moreover, Weiss makes no attempt to respond
to Lincoln’s argument and defend these claims;afoee, he appears to have abandoned them.
SeeJackson v. Fed. Expres&6 F.3d 189, 198 (2d Cir. 2014) (JAourt may, when appropriate,
infer from a party’s partial oppositicthat relevant claimer defenses that are not defended have
been abandoned.”).

CONCLUSION

Lincoln’s motion for judgment othe pleadings is denied asWeiss’s claim that Lincoln

miscalculated premiums and provided an inecramount due on the Grace Notice. The motion

is granted as to all other allegéeficiencies in the Grace Notice.

SO ORDERED.

Brooklyn, New York

September 15, 2016 & dward R Korman

Edward R. Korman
Senior United States District Judge
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