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Introduction

This is an employment discrimination casehas some interest since it deals with
differences in training and digdine provided to different etho groups by their employers.

Plaintiff worked as a clerk in the outpatient laboratory at NYU Hospital Center
(“NYUHC"). She alleges that based on her race sliffered discrimination at the hands of her
Hispanic supervisors. She brings claims agfaihe hospital and her individual supervisors and
colleagues for disparate treatremostile work environmentna retaliation under Title VII and
the New York Human Rights Law, and violations of the New York City Human Rights Law.
She seeks at least $2,500,000 in damage=nfiotional distressnal attorneys’ fees.

Defendants NYUHC, Peter Vargas, Jasn@adbrera, Jessica Lugo, and Melissa
Delcastillo (“Defendants”) have moved for suiemy judgment. Defendants’ motion is granted
in part and denied in part.

Facts
A. Defendants

NYUHC is a hospital located in ManhattaRl.’s Resp. to Defs.’ Local Civ. R. 56.1
Statement of Undisputed Material Facts, N4y 2016, ECF No. 43 (“56.1 Response”), at 1 1.
NYUHC has adopted a policy against workplaceakament and discrimination, and distributes
statements of that policy to all new empmeg. NYUHC directs employees to make any
complaint of workplace harassment or disgnation either to the Employee Relations
Department or to a member of NHC’s senior management teara. at  97.

Non-party Angela Pratt, an African-Americemale who was the administrative director
of the outpatient laboratory,red defendant Peter Vargas in 2004 as the Customer Service
Supervisor.Id. at 1 2, 6. Vargas is ofaltan and Puerto Rican heritagel. at  11. Ms. Pratt
also hired defendants Jasmine Cabrerssida Lugo, and non-party Edison Ver&s. at 11 3-4.

3



In 2009, Vargas was promoted to Administrative Director of the outpddisoriatory. Id. at I 7.
At some point after his promotioWargas hired defendaMelissa DeCastillo. Decl. of
Gregory R. Preston, May 20, 2016, ECF No. 46 (“Preston Decl.”), at Ex. 24 (Oct. 26, 2015 Dep.
Tr. of Peter Vargas), &4:12-18. Cabrera, Lugo, and DelCastillo are Hisparbé.1 Response
at 1 10. Mr. Veras had been higguabr to plaintiff's employment in the outpatidiatoratory, he
left before she was hired, but returned after she began working tteag 1 45.

As the Administrative Director, Vargas oversaw the outpaladtratory, which was
divided into three departments: customer service, phlebotomy, and clédicatl.{ 8. During
plaintiff's employment, there were five supervisors working undeg&srDelCastillo in
customer service; Theresa Tyler and Tony Arceo in phlebotomy; and Lugo andaGabre
clerical. Id. at 9.

B. Plaintiff's tenure at NYUHC

Plaintiff was hired by NYUHC on April 19, 2010 through a job security fund pursuant to
a collective bargaining agreement between the League of Voluntary Hoapidatfomes of
New York and 1199SEIU United Healthcare Workers Elktat 1 1516, 19. Although
Vargas wanted to hire another candidate, it was his understanding that he wasl techire
plaintiff pursuant to the terms of the collective bargairdaggeementld. at I 18; Preston Decl.
at Ex. 1 (Email chain between Peter Vargas and Maria Felipe).

As part of her training, for roughly twanda-half hours each afternoon, plaintiff sat with

the employees in the outpatid¢aboratorys “processing area,” “obsdimg] and tak[ing] notes.”
56.1 Response at § 25. Plaintiff would also observe the people who were already in the area
processing sampleand take notedd. at § 28. DelCastillo sat with plaintiff once briefly, for no

more than 15 minutes, while phdiff was registering patients. During this observation plaintiff

deleted all of the patient demographics and had to start over ddaat.{ 94.
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A “Test on Policy and Procedures,” dated May 12, 2010, indicates that plaintiff scored
unsatisfactoryd8 out of 100. Decl. of Jasmine Cabrera in Supp. of Defs.” Mot. for Summ. J.,
Mar. 25, 2016, ECF No. 36 (“Cabrera Decl.”), at Ex. A. An “Employee Exam on Policy &
Procedures in the Outpatient Lab,” dated May 21, 2010, reflects that plaintiffl &E86.

Decl. of Peter Vargas in Supp. of Defs.” Mot. for Summ. J., Apr. 7, 2016, ECF No. 40 (“*Vargas
Decl.”), at Ex. D.

An “Initial Competency Assessment,” dated May 27, 2010, indicates that plaintiff
performed unsatisfactorily in many of her duties and ‘waable to meet the minimum
requirements of a General Clerk.” Cabrera Decl. at Ex. B. That same dayfplaati
terminated by Vargas due to substandard performance. Vargas Decl. at Ex. EEsp@Ase at
11 3536.

According to the termination mensrdum given to plaintiff, her termination was based
on hermaking thefollowing errors:

e 17 orders placed missing required signatures and identification of samplesdecei

12 orders placed without the required patient identification numbers;
e 1 order placée on an incorrect patient

e 2 orders placed with incorrect patient demographics

e 3 missing required tests;

e 4incorrect tests ordered; and

e 1 missing copy to physician;

Vargas Decl. at Ex. E.



Because plaintiff's probationary period had been inadvertentigalculated and had
passed, NYUHC was forced to reinstate plaintiff's employment. 56.1 Response atl§idff P
was reinstated on June 1 or 2, 2010, with full back peyat  44.

On June 4, 2010, plaintiff was placed on a performance improvexiaenas a result of
her continuing to “make significant errors that are a potential comproiizgtient Care.”
Vargas Decl. at Ex. F. As part of the plan, plaintiff was provided with a “Competency
Assessment for R€raining Weekly Meeting Calendar.” h€ purpose of the calendar was to
create specific timeframes to discuss the previous weeks’ progress, tiegneviwith an
opportunity to review all the events of the previous weeks associated with heennegt and to
discuss any questions or concegme had with Vargadd. at Ex. G; 56.1 Response at Y 48.
Entries on the calendar showed significant improvengaaintiff completedhe performance
improvement plan by July 1, 2010. Vargas Decl. at Ex. G.

On June 30, 2010, plaintiff completed an “Employee Exam on Policy & Procedures in the
Outpatient Lab.” She scoredsatisfactory89%. Id. at Ex. I.

On July 1, 2010, a “Competency Assessment foll Réning,” indicating the areas in
which plaintiff was to be assessed, was signed by Vargas. The documenedhtheatplaintiff
would be assessed in the following areas: proper verification of patient deyhmgy, proper
verification of tests ordered and special information, order entry procedurdims$\@rdering
Misc tests in Netlims, answering the telephon€ustomer Service, performing adds, and
looking up specimen requirementsl. at Ex. H Plaintiff signed the documenld.; 56.1
Response at 1 51.

On September 15, 2010, plaintiff had a “Verbal Conference” with Cabrera regardin

eleven errors plaintiff had made; the documents memorializing the conferenceimidicaie the



period in which the errors were made. According to the conferenoed plaintiff had six
errors for missed tests, two errors for an incorrect test, one erromigsgg comment, one
error for a missing source, and one error for a carbon copy. Cabrera Ded. GE Plaintiff
disputes whether the errors she was accused of making were actually ewers ber fault.
SeeDecl. of Niesje Goffe, May 24, 2016, ECF No.@&offe Decl.”),at 11 1721, Exs. 7-8.

On October 1, 2010, plaintiff had a “Verbal Conference” with Lugo regarding eight
errors plaintiff had made in September. According to the documentation of theeoaefer
plaintiff had one incorrect label, one incorrect test, and six missed tests.oDBxdsica Lugo in
Supp. of Defs.” Mot. for Smum. J., Apr6, 2016, ECF No. 38 (“Lugo Decl.”), at Ex. A (Oct. 1,
2010 Verbal Conference). Plaintiff disputes whether the errors she was accosednagf were
actually errors or were her faulteeGoffe Decl. at | 22, Ex. 9.

On October 28, 2010, Vargas met with plaintiff and her udelegateo discuss
multiple issues. Vargas Decl. at Ex. J. The first issue was plaintiffsssie absenteeisnd.;
56.1 Response at § 60. Plaintiff was issued a “Verbal Warning — Substandard Attendate” dat
October 28, 2010, in which she was reminded that “attendance is an essential compongnt of [her
overall job performance and Hospital Policy.” According to the memorandum, fbleatied
out sick nine times between July 20, 2010 and October 28, 2010. Vargas Decl. at Ex. K (Oct. 28,
2010 Memorandum). Plaintiff was warned that excessive absenteeism preverasmher f
“satisfactorily meeting the obligations of [her] job” and “places a heawydouon [her] fellow
employees and causes operational difficalfe [the] department.” The warning further
advised plaintiff that her “failure to show immediate improvement in [her] atteedacord will

lead to further disciplinary action up to and including terminatidd.”



The second issue discussed at@amber 28 meeting concerned the investigation of the
vandalism of plaintiff'daboratorycoat. At some point her coat was splashed with some kind of
hazardous materiaPl.’'s Mem. in Opp’n to Defs.” Mot. for Summ. J., May 24, 2016, ECF No.
44 (“Opp’'nMem.”), at 9. Although plaintiff argues in her opposition brief that nothing was
done about this incident, she admits that the incident was investigated by the NY@dIMedic
Center Security Department. 56.1 Response at § 90. When Security investigataskedey
whether plaintiff was the one who damaged her @loratorycoat. Id. at § 91. Plaintiff told
security that she thought it was Cabrera who damaged her belongings beedwest slade a
complaint to her delegate alleging that Cabrera had not seulaietiff's medical recordsld. at
1 92. Tony Arceo told Cabrera that she needed to secure plaintiff's documents, aaxl Varg
agreed that the documents should not be left out in the dgeat 93. According to a
memorandum to file dated October 28, 2010, plaintiff was told that the investigation was
ongoing and a decision about reimbursement for damage to her shoes would be made once the
investigation was complete. Vargas Decl. at Ex. J.

The third issue discussed was the “documentation of errors.” The memorandum to file
notes that plaintiff was to]dif a problem arises with a specimen and the physician’s office
cannot be contacted the proper documentation of actions in the problem log is sufficient. There
IS no need to write ‘This is not my ertér Id.

The fourth issue discussed conceraathcident thahad occurred the previous day with
a supervisor. The memorandum to file indicates that statements were takemefiomotved
parties. Id. This might refer to plaintiff's complaint that Melissa DelCastillo hit plaintiff on the
back of the head and, after being asked to stop, purportedly laughed at plaintiffiff Plai

reported the incident to her union delegate. This information is recounted mahfesm



plaintiff to the EEOC dated one year after the incident. Preston Decl. at EX. 2702011 E-
mail to EEOC). According to Defendants, DelCastillo was trying to reach into a cabinet over
plaintiff and accidentally hit plaintiffSeeHr'g Tr., Aug. 9, 2016.

On November 30, 2010, plaintiff had another “Verbal Conference” with Lugo regarding
four errors plaintiff had made in October. According to the confeneooeds plaintiff had one
incorrect patient error, one incorrect patient demographic error, and twalrtesge Plaintiff
refused to sign the document. Lugo Decl. at Ex. B.

On December 17, 2010, plaintiff had a third “Verbal Conference” with Lugo regardin
six errors she made in November. Accordingemordsof the conference, plaintiff had one
incorrect patiendemographic error, one incorrect physician information error, one deletion of
requisition error, two missing test errors, and one incorrect comment locabon Rlaintiff
again refused to sign the document memorializing the conference, instead Wriliio
better” on the signature line. Lugo Decl. at Ex. C.

On January 13, 2011, plaintiff had a fourth “Verbal Conference” with Lugo regaitiding s
errors plaintiff made in December. Accordingéaordsof the conference, plaintiff had one
incorrectphysician error, two physician missing errors, one incorrect test encbtwa missed
test errors. Plaintiff again refused to sign, writing “will do better” on theasige line. Lugo
Decl. at Ex. D. Plaintiff disputes whether the errors she wasad@f making were actually
errors or were her faultSeeGoffe Decl. at Y 224, Ex. 10.

In January 2011, plaintiff had an “Attendance Review” covering the p&ood
September 1, 2010 to December 31, 2010. According to recottus idview, plaitiff was late

one time, called out sick eight times, and had four ‘other’ absences. Lugot¥eclEa



On January 13, 2011, there was apparently an incident in which plaintiff confronted a co-
worker, Charisse Anderson, about a text message that Anderson had sent to anotheeemploy
the outpatienkaboratory. The confrontation occurred near patients and became loud. Vargas
Decl. at Ex. L (Jan. 20, 2011 &ail from CharisséAnderson), Ex. M (Jan. 14, 2011r&ail from
Theresa Tyler). That evening it was reported that plaintiff became “veet &physterical”
over the belief that someone had removed a black book from her purse. Plaintiff demanded
security be called. The book was located in the lunch room area, plaintiff calmedmtbwn a
apologized.ld. at Ex. N (Jan. 17, 2011 i&ail from Curtis Brown).

On January 18, 2011, plaintiff apparently refused to accept a “Weekly Rotation for
Cancer Center Evening Drop Off’ schedule when it was being distributed. fPiaiegedly
told the supervisor who was handing out the sheet to give it to the union delegate, ratleer than t
her. Lugo Decl. at { 23, Ex. F; Goffe Decl. at Ex. 6.

On January 24, 2011, plaintiff was provided a “final warning with a one day suspension
for [her] overall work performance and [her] substandard behavior in the workplacegasva
Decl. at Ex. O. The warning included as its base inappropriate behavior towapds\aser,
looking at a co-worker’s cell phone, confronting a co-worker about a persoralnsspatient
care area, and refusing to accept a schedule rotation from a direct supervisor. Theandumor
also indicated that plaintiff had a total of 34 errors over the third and fourth guafr010.

Both plaintiff and her union delegate refused to sign the memoranidum.

Plaintiff was firedon February 10, 2011. According to tkeminationmemaandum,
plaintiff had made six more errors between January 28, 2011 and February 7lcR@L Ex. P.
Plaintiff disputes whether tlyavere actually errors or were her faubeeGoffe Decl. at 1 26

28.
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Plaintiff filed a grievance through her union and the parties began an arbitrédiomgre
to the termination. The parties ultimately settled the arbitration with an agreenteestiaded
the termination with no loss of seniority, transferpdaintiff to a different department, and paid
her $17,000. Preston Decl. at Ex. 20 (Settlement Agreement). Plaintiff remainyedngs a
Central Processing Clerk in the Central Processing Unit at NY&tHho financial loss. Opp’n
Mem. at 13.

C. Alleged Discrimination

In addition to the alleged vandalism of plaintifféboratorycoat and the incident
involving DelCastillo purportedly hitting plaintiff on the head, plaintiff makes sshaglditional
compaints about how she was treated.

On June 1, 2010, when plaintiff wesnstatedafter her first termination, there was a
meeting between plaintiff, her union delegate, Cabrera and Vargas. Accordingjola 2015
letter from the union delegate, discedsvaghat plaintiff had not been properly trained dhalt
co-workers were speaking Spanish to each other. Preston Decl. at Ex. 5 (May 1, 26x15 Lett
from Matilde Velez). It is admitted that the union delegate told Cabrera “that tios tise first
time she had a conversation with [Cabrera] regarding not training the wookesstly.”

Compl., July 14, 2014, ECF No. 1-2, at 1 19. Plaintiff, who understands some Spanish, felt that
the use of Spanish in the workplace created a hostile work environment. Prestonbedb. at

(May 1, 2015 Letter from Matilde Velez); 56.1 Response at { 115. Cabrera and Vargas
reportedly agreed that plaintiff would receive training and that staff would db@dbdko speak
Spanish. Preston Decl. at Ex. 5 (May 1, 2D&8&er from Matilde Velez) Plaintiff admits that
Vargas did send out an e-mail reminding people to speak in English only, except th-Spanis
speaking patientsDecl. of Richard L. Steer in Supp. of Defs.” Mot. for Summ. J., Apr. 8, 2016,

ECF No. 39 (“Steer Decl.”), at Ex. C (Nov. 18, 2015 Dep. Tr. of Niesje Goffe) at 166:18-167:5.
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On November 30, 2010, during the “Verbal Conference” plaintiff had with Lugo, she

alleges that during the course of the meeting she stepped outside to call her @gai. del
While outside, plaintiff claims to have overheard Cabrera (who was also pnefentp her as a
“black monkey.” Preston Decl. at Ex. 23 (Nov. 18, 2015 Dep. Tr. of Niesje Goffe), at 150:13-
151:19. Then, sometime in January 2011, plaintiff allelggisG@abrera referred to her as a
“mona negrita,” which plaintiff was told means “black monkey” in Spanidhat 153:16-
154:25. Cabrera denies ever using that term. Steer Decl. at Ex. D (Aug. 4, 2015 Dep. Tr.
Jasmine Cabreyaat 127:12-128:24.

Plaintiff further alleges that:

e she was called stupid and denigrated by her Hispanic superiseston Decl. at
Ex. 23 (Nov. 18, 2015 Dep. Tr. of Niesje Goffe), at 74:6-77:24;

e someone went into her bag and removed an approved vacation requesktaglip,
93:16-94:25;

e Lugo called her a Predator because plaintiff's hair reminded Lugo of éme ali
character from the movie Predatak, at 100:6-103:13; and

e she was denied personal, vacation and sick days even after requests had been
approved. Opp’'Mem. & 9.

To support her claims of discrimination, plaintiff provides various forms of docungentar
support authored by herself and others. First, plasifimitsa January 15, 2011reail from
Marie James, a Senior Secretary at NYUHC, who recdwertknowl@lge ofthe treatment
plaintiff was purportedly subjected t&eePreston Decl. at Ex. 6 (Jan. 15, 2011 Marie James E-
mail).

Second, plaintiff points to several anonymous letters submitted theocgmpliance
alert line that report incidents of raciadaethnic discrimination by DefendantSee idat Ex. 8.

It is possible that each letter is actually by a single disgruntled employee.
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Third, plaintiff submits handwritten pages from what appears to be a diary. skarie
dated in June 2010 and July 2012. The June 2010 entries discuss plaintiff's lack of training and
being accused of stealing a training manual. The July 2012 entry discusses aa instdmch
“Ms L” or “Irena Lut.” looked at plaintiff “up and down” and “rolled her eyes@aintiff] and
gave [her] a dirty look.” The entry indicates that plaintiff wrote the indiVidueame, the date
and time down in her book. Plaintiff apparently heard the individual tell someone over the
phone later that day about the incident and then lauglaiatiff. The entry ends with “Lets see
her laugh on July 6, 2012 when she see [sic] me in court.” Preston Decl. at Ex. 10 (Diary
Entries). It is unclear what this coagppearance refers to.

D. EEOC Charge

Plaintiff filed a charge of discrimination withe EEOC. Preston Decl. at Ex. 15 (Feb. 4,

2011 EEOC Notice of Charge of Discrimination). Daniel T. Driesen, adsageneral counsel
at NYUHC, received notice of the charge on or about February 14, 2011. Decl. of Daniel T.
Driesen in Supp. of Defs.” Mot. for Summ. J., Apr. 6, 2016, ECF No. 37 (“Driesen Decl.”), at
2. The initial document he received was unsigned. Mr. Driesen did not inform anyoot else
the charge until he received the signed charge, dated March 22, 2011. 56.1 Response at { 89.
After an investigation, the EEOC concluded that there was credible witnissgtgsto confirm
plaintiff's charge:

Based on the above, [NYUHC]'s asserted defense does not

withstand scrutiny and the Commission has determined that there

is reasonable cause believe that [NYUHC] has discriminated

against [plaintiff] on account of her race and color.

The evidence obtained during the investigation was insufficient to

establish cause on retaliation allegations because it is unlikely that

[NYUHC] received heEEOC Charge before she was terminated.

Preston Decl. at Ex. 21 (Feb. 6, 2BEEBOCDetermination Letter).
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E. The Instant Action

Plaintiff filed a complaint in New York Supreme Court on July 14, 2014. The complaint
asserts causes of action against NYUldCdiscrimination based on disparate treatment, hostile
work environment, and retaliation in violation of Title VII, the Civil Rights Act, thresv\Y ork
Human Rights Law, and the New York City Human Rights Law. It alsotagsmises of action
under the New York City Human Rights Law and Section 1981 against the individual
defendants.SeeSummons & Compl., July 14, 2014, ECF No. 1-2.

Defendants removed the action to this court and answ&eeNotice of Removal, Aug.

21, 2014, ECF No. 1; Answer andfitdmative DefensesOct. 8, 2014, ECF No. 14.

Law
A. Summary Judgment Standard
Summary judgment is appropriate where admissible evidence in the form af/&sfid

deposition transcripts, or other documentation demonstrates the absence of aigameibe
material fact and one party’s entitlement to judgment as a matter oBlamk of Am., N.A. v.
Fischer, 927 F. Supp. 2d 15, 25 (E.D.N.Y. 2013) (citMigla v. Phillips Med. Sys. of N. A2
F.3d 712, 716 (2d Cir. 1994)). “The relevant governingitaeach case determines which facts
are material; ‘[o]nly disputes over facts that might affect the outcome of ithensler the
governing law will properly preclude the entry of summary judgmerndl.’(citing Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)). “No genuinely triable factual issue exists when
the moving party demonstrates, on the basis of the pleadings and submitted eviderfter, and a
drawing all inferences and resolving all ambiguities in favor of the non-mabanino ratioal

jury could find in the non-movant’s favorId. (citing Chertkova v. Conn. Gen. Life Ins. C82

F.3d 81, 86 (2d Cir. 1996)).
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Inquiries about discrimination often depend upon the state of a plaintiff's mind, requiring
at leassome consistent, objiee evidence.
In discrimination cases, the inquiry into whether the plaintiff's sex
(or race, etc.) caused the conduct at issue oftgmires an
assessment of individuals’ motivations and state of nniadters
that call for & sparing use of the summary judgment device
because of juries’ special advantages over judges in this area.
Nonetheless, an employment discrimination plaintiff faced with a
properly supported summary judgment motion must do more than
simply show that there is some metaphysical doubt as to the
material facts. She must come forth with evidence sufficient to
allow a reasonable jury to find in her favor. Moreovaciual
allegations that might otherwise defeat a motion for summary
judgment will not be permitted to do so when they are made for the
first time in the plaintiff's affidavit opposing summary judgment
and that affidavit contradicts her own prior deposition testimony.
Brown v. Hendersqr257 F.3d 246, 251-52 (2d Cir. 2001) (internal quotatamgted)
(emphasis added).
B. Title VIl and New York State Human Rights Law
1. Disparate Treatment
Title VII protects individuals from discriminatory employment practices basedam
color, religion, sex, or national origin. 42 U.S.C. 88 202@9{1)(2). The New York State
Human Rghts Law similarly protects employees against discrimination basagegmace,
creed, color, national origin, sexual orientation, military status, sex, hredatas, or disability.
N.Y. Exec. L. § 291(1).
“The analytical framework for evaluating aioheof discrimination in violation of Title
VIl is well established. [The court applies] the three-step burden shiftilgsen@nunciated in
McDonnell Douglas Corp. v. Greeall U.S. 792, 802-04, 93 S.Ct. 1817, 1824-25, 36 L.Ed.2d
668 (1973).” Holt v. KMI-Contl, Inc,, 95 F.3d 123, 129 (2d Cir. 1996). The same burden

shifting approach is applied to discrimination claims under the New York Stab@iiRights
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Law. Tolbert v. Smith790 F.3d 427, 434 (2d Cir. 2012ann Kwan v. Andalex Grp. LLC37
F.3d 834, 843 (2d Cir. 2013).

According to theMcDonnell Douglasramework, the plaintiff must first establish a
prima faciecase of discrimination by showing that: (1) she is a member of a protected2)ass
she is competent to perform the job or is penfiog her duties satisfactorily; (3) she suffered an
adverse employment action; and (4) the adverse employment action occurred under
circumstances supporting an inference of discrimination based on her membership in the
protected classSee McLee v. Chrysi Corp, 109 F.3d 130, 134 (2d Cir. 1997).

A plaintiff will only be considered to have been subjected to an adverse employment
action if shé*endures amaterially adverse changa the terms and conditions of employment.”
Galabya v. New York City Bd. of Edu202 F.3d 636, 640 (2d Cir. 2000). For the actions
complained of to be materially adversa change in working conditions must be more
disruptive than a mere inconvenience or an alteration of job responsibiligegititernal
guotation omitted).“A material adverse change is one that has an attendant negative result, a
deprivation of a position or an opportunityParrish v. Sollecitp258 F. Supp. 2d 264, 269
(S.DN.Y. 2003) (internal quotatior@mitted). “[N]ot everything that makes an employee
unhappy is an actionable adverse actiddadhk v. City Univ. of N.Y219 F. Supp. 2d 497, 503
(S.D.N.Y. 2002) (internal quotation omitted).

Normal scheduling inconveniences, disciplinary notices, threats of discypiogon and
scrutiny of the employee’s actions do not constitute adverse employment a8ems.g.
Bennett vWatsonWyatt & Co, 136 F. Supp. 2d 236, 248 (S.D.N.Y. 2001) (holding that

reprimands and threats of disciplinary action did not constitutersgl\employment actions).
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Once a plaintiff establishegpaima faciecase of unlawful discrimination, the burden
shifts to the defendant to supply a legitimate nondiscriminatory reason for thieeadggon.
Dawson v. Bumble & Bumhl898 F.3d 211, 216 (2d Cir. 2005). The burden is “one of
production, not persuasionReeves v. Sanderson Plumbing Prods., B®0 U.S. 133, 142
(2000). If the defendant meets its burden of productionyitizonnell Douglagramework
drops out, and the plaintiff mudt®w that “the legitimate reasons offered by the defendant were
not its true reasons, but were a pretext for discriminatitoh.at 143 (citation omitted).

2. Hostile Work Environment

Hostile work environment claims brought pursuant to Title VII and the New Yor& Stat
Human Rights Law are analyzed under the same stanBaigko v. N.Y. Presbyterian Hasp.
972 F. Supp. 2d 429, 449 (E.D.N.Y. 2013).

For a plaintiff to establish that skhes subject to a hostile work environment, it must be
shown:

(1) that the workplace was permeated with discriminatory

intimidation that wasufficiently severe or pervasive to alter the

conditions of [his or] her work environment, a(®) that a specific

basis exists formputing the conduct that created the hostile

environment to the employer
Petrosino vBell Atlantic, 385 F.3d 210, 221 (2d Cir. 2004) (emphasis added, internal quotation
omitted) “Generally, the same standards apply to both basedand sex-based hostile
environment claims.’"Richardson v. N.Y. State Dep’t of Corr. Ser¢80 F.3d 426, 436 n.2 (2d
Cir. 1999),abrogated on other grounds By#8 U.S. 53 (2006).

“The first element of a hostile work environment claim has both an olxeatist

subjective component: ‘the misconduct must be severe or pervasive enough to create an

objectively hostile or abusive work environment, and the victim must also [reasonably]
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subjectively perceive that [objective] environment to be abusiveetrosiro, 385 F.3d at 221
(quotingTerry v. Ashcroft336 F.3d 128, 148 (2d Cir. 2003)).

In assessing the atmosphere of the workplace, the court looks at the cinoas ata
their entirety. Harris v. Forklift Sys., In¢.510 U.S. 17, 22-23 (1993). Relevant factors include
“the frequency of the discriminatory conduct; its severity; whether it isigddiysthreatening or
humiliating, or a mere offensive utterance; and whether it unreasonablyriedesfi¢h an
employee’s work performance,” but “no single fagsorequired.” Id. at 23. “Isolated instances
of harassment ordinarily do not rise to this levelfuz v. Coach Stores, InQ02 F.3d 560, 570
(2d Cir. 2000)superseded on other groundsMyY.C. Local L. No. 85 A few isolated
instances of little weight are not enough:

In order to meet [her] burden [of proving a hostile environment

claim], the plaintiff must show more than a few isolated incidents

of racial enmitythere must be a steady barragkopprobrios

racial comments; evidence solely of sporadic racial slurs does not

suffice.
Williams v. Cty. of Westchestdr71 F.3d 98, 100-01 (2d Cir. 1999) (internal quotations and
citationsomitted emphasis added). The plaintiff must demonstrate either thagla sicident
was extraordinarily severe, or that a series of incidents were suiffyce®ntinuous and
concerted to have effectively altered the conditions of her working environi@eef e.gPerry
v. Ethan Allen, In¢.115 F.3d 143, 149 (2d Cir. 189 Cruz 202 F.3d at 571 (concluding that
plaintiff had adduced evidence that she and others were subjected to “blatanprtatd en a
regular if not constant basis” and that from this evidence “a jury reasonablycorgitide that .
.. [the] working environment . . . was hostile to [plaintiff] on the basis of her race”).

A plaintiff must show that she was targeted for abusive treatment becaugstdcied

status. See, e.g.Oncale v. Sundowner Offshore Servs.,, 1523 U.S. 75, 80 (1998)
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(emphasizing that Title VII prohibits only workplace harassment involving stduproscribed
forms of discrimination)Brown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001) (“It is
axiomatic that mistreatment at work, whether through subjection to éehastironment or
through such concrete deprivations as being fired or being denied a promotion, idbetiona
under Title VIl only when it occurs because of an employee’s sex, or otherntedotec
characteristic.”).

Favorable or equitable treatment ofratpcted group as a whole does not preclude a Title
VII claim by a member of that grougConnecticut v. Teal57 U.S. 440, 454-55 (1982) (“Under
Title VII, aracially balanced work force cannot immunize an employer from liabilitggecific
acts of disrimination. . . . It is clear that Congress never intended to give an emjbayese to
discriminate against some employees on the basis of race or sex merely bedauseably
treats other members of the employees’ group.”) (citations omitted).

3. Retaliation
Title VII makes it “an unlawful employment practice for an employer to discrit@ina
against any of his employees . . . because [such employee] has opposed anynpadetiae
unlawful employment practice by this subchapter . ...” 42 U.S.C. § Zj@)e-
In the context of a motion for summary judgment, the plaintiff
must first demonstrate@ima faciecase of retaliation, after which
the defendant has the burden of pointing to evidence that there was
a legitimate, nonretaliatory reason fbetcomplained of action. If
the defendant meets its burden, the plaintiff must demonstrate that
there is sufficient potential proof for a reasonable jury to find the
proffered legitimate reason merely a pretext for impermissible
retaliation.
Richardson180 F.3dat443. Aprima faciecase of retaliation requires a showing of: “(1)
participation in a protected activity that is known to the defendant, (2) an empibgletesion

or action disadvantaging the plaintiff, and (3) a causal connection between tloéeprativity
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and the adverse decisionld.; see alsdisumner v. U.S. Postal Servi&9 F.2d 203, 208-09 (2d

Cir. 1990) (plaintiff must show that “[s]he engaged in protected participation or oppositian unde
Title VII, that the employer was aware of this activity, that the eggyltook adverse action

against the plaintiff, and that a causal connection exists between thequt@etreity and the
adverse action, i.e., that a retaliatory motive played a part in the adversymem action”).

To establish that a plaintiff’scéivity is protected under Title Vishe“need not prove the
merit of [her] underlying discrimination complaint, but only that [she] was@cthder a good
faith, reasonable belief that a violation existe8rtimner899 F.2d at 209 (citations omitted).
The filing of formal charges of discrimination are protecteiare'informal protests of
discriminatory employment practices, including making complaints to managesniginiy
critical letters to customers, protesting against discrimination by indushy society in
general, and expressing support ofnamrkers who have filed formal chargedd. (citations
omitted). There must be a causal connection between the protected activity ahethe a
employment action, which can be established indyreath circumstantial evidence, as by
showing that the protected activity “was followed by discriminatory treatrar through
evidence of disparate treatment of employees who engaged in similar conduettty through
evidence of retaliatory animusld. (citing DeCintio v. Westchester Cty. Med. C821 F.2d
111, 115 (2d Cir. 1987), art@rant v. Bethlehem Ste@&22 F.2d 43, 46 (2d Cir. 1980)).

C. 42U.S.C. §1981

“Most of the core substantive standards that apply to claims of discriminatwiyat in
violation of Title VII are also applicable to claims of discrimination in employment iatiom
of [Section]1981 . . . .”Patterson v. Cty. of Oneida, N, 875 F.3d 206, 225 (2d Cir. 2004).
The significant differences, for purposes of the instant litigation, alaw$: (1) ‘while Title

VIl claims are not cognizable against individuals, individuals may be held lialler section
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1981 . . for certain types of discriminatory actscinding those giving rise to a hostile work
environment;"and (2)"although in certain circumstances a Title VII claim may be established
through proof of a defendant’s mere negligence, without a showing of discrimingtny . . .

a plaintiff pursuing a claimed violation of section 1981 must show that the discrimination
was intentional. Id. at 226(citations omitted)see alsdMichaelidis v. Berry502 F. App’x 94,

96 (2d Cir. 2012) (“a 8 1981 claim requires proof of an intent to discrimiaatdon race”).

D. New York City Human Rights Law

The New York City Human Rights Law (“NYCHRL’s somewhat broader than the

federal or state statute. nitakes it

an unlawful discriminatory practice . . . [flor an employer . . .

because of thactual or peceivedage, race, creed, color, national

origin, gender, disability, marital status, partnership status, sexual

orientation or alienage or citizenship status of any person, to refuse

to hire or employ or to bar or to discharge from employment such

person or to discriminate against such person in compensation or in

terms, conditions or privileges of employment.
N.Y.C. Admin. Code § 8-107(1)(#&mphasis added)The law also prohibits employers from
retaliation ‘because such person has . . . opposed any practice forbidden under this chapter.”
N.Y.C. Admin. Code § 8-107(7). The “NYCHRddditionally proscribes aiding and abetting
discrimination and aiding and abetting retaliation against employees who ojgsaidatory
practices.” Dillon v. Ned Mgmt., In¢.85 F. Supp. 3d 639, 655 (E.D.N.Y. 2015) (citing N.Y.C.
Admin. Code § 8-107(6\emphasis added)

Before 2005, claims under the NYCHRL were “construed ‘to be coextensiveswith i
federal and state counterpartsVelazco v. Columbus Citizens FoundZ8 F.3d 409, 410 (2d
Cir. 2015) (quotingMihalik v. Credit Agricole Cheuvreux N. Am., In¢15 F.3d 102, 108 (2d
Cir. 2013)). In 2005 the NYCHRL was amended through_teal Civil Rights Restoration Act

of 2005,which createdwo new rules diberal construction
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First, it explicitly created a onway ratchet, by which
“[interpretations of New York state or federaltstis with similar
wording may be used to aid in interpret[ing]” the NYCHRL,
insofar as “similarly worded provisions of federal and state civil
rights laws [would constitute] a floor below which the [NYCHRL]
cannot fall.” Secondt amended the NYCHRL to require a liberal
constructionof its amendments “for the accomplishment of the
[NYCHRL's] uniquely broad and remedial purposes . . .,
regardless of whether federal or New York State civil and human
rights laws, including those laws with provisions comparably-
worded to provisions of [the NYCHRL], have been so construed.”

Id. (quotingLocal Civil Rights Restoration Act of 200boc. Law No. 85, N.Y.C., N.Y. (2005)
(“Restoration Act”), ag8 1, 7)(emphasis addethternal citationromitted)
The followingmore liberalprinciples now guide the evaluation of NYCHRL claims:

(1) NYCHRL claims must be analyzed separately and
independently from federal and state discrimination claims;

(2) the totality of the circumstances must be considered because
the overall context in which the challenged conduct occurs cannot
be ignored;

(3) the federal severe or pervasive standard of liability no longer
applies to NYCHRL claims, and tlseverity or pervasiveness of
conduct is relevant only to the scope of damages

(4) the NYCHRL is not a general civility code, and a defendant is
not liable if the plaintiff fails to prove the conduct is caused at least
in part by discriminatory or retaliatory motives, or if the defendant
proves the conduct was nothing more thattypights or trivial
inconveniences;

(5) while courts may still dismiss truly insubstantial cases, even a
single comment may be actionable in the proper context; and

(6) summary judgment is still appropriate in NYCHRL cabes,
onlyif the record establishes as a matter of law that a reasonable
jury could not find the employer liable under any theory.

Dillon, 85 F. Supp. 3dt 654 (first emphasis added) (quotiMghalik, 715 F.3d at 113).

“New York courts seeking to heed the City Council’'s command bhppeoached

discrimination and retaliation claims under a similar framework. In both situatienplaintiff
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must establish a prima facie case, and the defendant then has the opportunityegitfiete
reasons for its actions.YaChen Chen v. City Univ. of N,Y805 F.3d 59, 75-76 (2d Cir. 2015).
“If the defendant satisfies that burden, summary judgment is appropriate gstmable jury
could conclude either that the defendant’s reasons were pretextual, . . . or thatrttiardsfe
statedreasons were not its sole basis for taking action, and that its conduct was beastdimat |
part on discrimination.”ld. at 76 (citations omitted).

IV.  Application of Law to Facts

A. Statute of Limitations

Defendants contend that “[c]laims related to Pldistiflay 27, 2010 termination are
beyond the statutory period under Title VII, Section 1981, the NYSHRL and the NYCHRL, and
are therefore not actionableMem. of Law in Supp. of Defs.” Mot. for Summ. J., Apr. 8, 2016,
ECF No. 34 (“Defs.” Mem.”), at 7 n.6They argue that “discrete discriminatory acts are not
actionable if time barred, even when they are related to acts alleged in timethélegs.”1d.
(quotingNat’l R.R. Passenger Corp. v. MorgaéB86 U.S. 101, 113 (2002)).

Although Defendants cortly cite the Supreme Court’s first holdingMorgan, they
ignore the Court’s guidance in the opinion’s following paragraph: “As we have held, however
this time period for filing a charge is subject to equitable doctrines such ag tmllestoppel.”
Morgan, 536 U.S. at 113.

Here, plaintiff timely filed her charge with the EEOC in February 2011. Until BH@E
issued a right to sue letter, plaintiff could not commence an action in ¢aawikes v.

Ironworkers Local 40790 F.3d 378, 384-85 (2d Cir. 2015) (explaining gdahinistrative
exhaustion is a precondition to a Title VII suit). The EEOC did not issue the right &tteue |
until 2014. Preston Decl. at Ex. 21 (Feb. 2, 2014 EEOC Determination Léti¢hese

circumstances, where plaintiff's delay is entirely attributable to an administedency, it

23



would be unfair to permit the statute of limitations to bar her from complaining abentsdtat
occurred in 2010. Applyingquitable powett is heldthat the statute of limitations was tolled
while the EEOC conducted its investigation.

B. Disparate Treatment by NYUHC
1. Prima Facie Case

To prevail on summary judgment, plaintiff must sustain her burden through thestibpee-
burden shifting analysis. This process begiith determining whether plaintiff has alleged a
prima faciecase. Defendants gloss over this step in their briefing, focusing instead on the
second step of the analysis, while plaintiff mosteaight to the third step with argumeatsout
pretext. Even if the parties appear to take the first step for granted, thevitlostitl evaluate
plaintiff's claim for aprima faciecase.

To make out @rima faciecase, plaintiff must show thét) she is a member of a
protected class; (2) shs competent to perform the job or is performing her duties satisfactorily;
(3) she suffered an adverse employment action; and (4) the adverse emplafioemcaurred
under circumstances supporting an inference of discrimination based on her rhgmbere
protected classSee McLegl09 F.3d at 134.

Plaintiff is a member of a protected claske is an African American female. There also
does not appear to be a dispute about plaintiff's ability to perform her job.

The evidence demonstratiasat NYUHC was required to hire plaintiff because she was
performing a similar position at another hospital and asssimedo be qualified. Plaintiff is
currently working in a similar position in a different department at NYUI3€eOpp'’nMem. at
13; Hr'g Tr., Aug. 9, 2016. There is no evidence in the record about plaintiff's performance in
this new position. flshe is currently performing satisfactorily in a similar posittben it may

be reasonable to infer that she was qualified for her priagtigras
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The third requirement an adverse actionis met. Plaintiff is relying upon her
termination as the adverse actiddeeHr'g Tr., Aug. 9, 2016.An adverse action generally
occurs “when an employee is deniede@onomidenefit.” Hill v. Children’s Vill., 196 F. Supp.
2d 389, 397 (S.D.N.Y. 2002) (citirigeed v. A.W. Lawrence & Co., In85 F.3d 1170, 1176 n.6
(2d Cir. 1996)). Typically, being fired from a job would constitute an adverse aG@labya,
202 F.3dat640. urts in the circuit have held that where an employee is rehired and received
back pay, economic damages are eliminated and the termination cannot serve as@n advers
action. See Hill 196 F. Supp. 2d at 397 (plaintiff rehired one month after terminatiam)hoo
v. Home Depot USA, In229 F. Supp. 2d 121, 139 (E.D.N.Y. 2002) (plaintiff did not suffer an
adverse action where he was reinstatét back payhreeweeksafter terminatiojy Lewis v.
Boehringer Ingelheim Pharm., In&@9 F. Supp. 3d 394, 408 (D. Conn. 2015) (no adverse action
where plaintiff was fired and #ieired on same day). This authority is distinguishable from the
instant case where plaintiff was out of work for more than one year. Duringrbishe had to
proceed through an arbitration, and purportedly had to be hospitalized for a nervous breakdown.
SeeHr'g Tr., Aug. 9, 2016. Although plaintiff eventually did receive back pay, being delprive
of salary for such a prolonged period of time, as well as the additional injusituba&on
appears to have caused, is sufficient to constitute an adverse action under the law.

The fourth component of th@ima faciecase- an inference that the adverse action was a
result of membership in a protected class met. Plaintiff has put forward sevelats and
pieces of evidence indicating that ndispanic employees were treated unfairly and less
favorably then Hispanic employees. This treatment includes allegationsladaiture to train
non-Hispanic employes properly. Because plaintiff's termination was purportedly based on

poor performance, and her poor performance was arguably caused by her poor traamgg |
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concluded that the adverse actghe sufferedvas a result of Defendants’ discriminatory
treatment.

2. Non-Discriminatory Explanation

Having made out prima faciecase using her terminations as an adverse action, the
burden shifts to Defendants to proffer a non-discriminatory explanation. Defendatesc:
that there is ample evidence iretform of test scores and evaluations which justify the decision
to fire plaintiff for nondiscriminatory reasonsSeeDefs.” Mem. at 78, 11-14. Defendants also
point to plaintiff's allegedly insubordinate behavi@ee idat 1214.

The evidence shows that plaintiff repeatedly performed poorly on tests, andienaluat
documented repeated serious err@@eeCabrera Decl at Exs.-B; Vargas Decl. at Exs. 1B, P;
Lugo Decl. at Eg. A-D. Defendants also provide documentation of incidents reflecting
inappropriate behavior on the part of plainti§eevargas Decl. at Exs.-D. This evidence is
sufficient to meet Defendants’ burden of production in providing adiseriminatory
justification for plaintiff's termination.SeeReeves530 U.S. at 142.

3. Pretext

Having offered a nowhiscriminatory reason, plaintiff must submit evidence indicating
that Defendants’ proffered justification for her termination was pretexa.n&tkes three
arguments: first, that not all of the errors attributed to her wevalaatrors; second, some of the
errors she did make were caused by bad information given to her by her supervisordaakd the
of training she received; and third, that similarly situated Hispanic employeemade similar
errors were not subject to the same discipline that she received. [@d@pimnat 21-22.

There is evidence supporting plaintiff's second and third arguments. Defendartts admi
that plaintiff's union delegate had more than one conversation with Cabrera aboutninag trai

workers properly. Preston Decl. at Ex. 5 (May 1, 2015 Letter from Matilde y&empl., July
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14, 2014, ECF No. 2; at 1 19. Plaintiff submitted a declaration in which she claims that neither
Cabrera nor any other supervisor sat with her during her first month of emplagntenh her.
Goffe Decl.at 1 34. She also provides deposition testimony from three people who state that
non-Hispanic employees were treated differently when it came to training, anditheg such
employees received was improp&eePreston Decl. at Ex. 25 (Oct. 22, 2015 Dep. Tr. of
Theresa Tyler), at 27:150:22, 33:14-34:2, and 38:6-2d; atEx. 27 (Dec. 8, 2015 Dep. Tr. of
Nadila Rigaud), at 14:3-2%q. atEx. 28 (Dec. 8, 2015 Dep. Tr. of Anthony Bibus) at 50:12-
54:3. The EEOGlso concluded that Defendants’ “asserted defense does not withstand scrutiny”
and “there is reasonable cause to believe that [NYUHC] has discriminated adaingftfjpon
account of her race and colond. at Ex. 21 (Feb. 6, 20IBEOCDeterminatiori_etter).

With respect to her third argument, plaintiff points to testimony about Guillermo
Manrique, a Hispanic employee who made many errors but appasasthever suspended or
terminated, as well as testimony that generally describes how Hispanic eaesplagie not
disciplined in the same way as nbirspanic employeesSeePreston Decl. at Ex. 24 (Oct. 26,
2015 Dep. Tr. of Peter Vargas), at 177:8-182:6 (discussing Mr. Manridiseiplinary actiony
id. atEx. 25 (Oct. 22, 2015 Dep. Tr. of Theresa Tyler), at 30:23-34:2 (testifying about Mr.
Manrique as well as the generally disparate treatment between Hispanic addmpamc
employees)id. atEx. 28 (Dec. 8, 2015 Dep. Tr. of Anthony Bibus), at 58549 (testifying it
was a “joke” how many errorgvo Hispanic employees made without being disciplingdat
Ex. 29 (Dec. 14, 2015 Dep. Tr. of Anthony Serrano), at 22232 (testifying that Hispanic
employees would not be disciplined or told about their mistakes whilélispanic employees

would be.
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Defendants respond that Mr. Manrique has a “different disciplinary histonyirhkes
him an unsuitable comparator for plaintiff, but they fail to address the repetggiimdny from
multiple individuals who all describe disparate treatment rejat discipline.SeeReply Mem.
of Law in Further Supp. of Defs.” Mot. for Summ. J., June 15, 2016, ECF No. 55, at 17-18. This
evidenceplaintiff presents is enough to show that Defendants’ explanation may be d faetex
discriminatory behavior.

Hawving satisfied her burden on the final step of the analysis, Defendants’ motion on the
complaint’s first cause of action for disparate treatment pursuant to Tt the New York
State Human Rights Lais denied

C. Hostile Work Environment by NYUHC

To suvive summary judgment on a hostile work environment claim, the law sets a high
bar. Only actions that are “because of” plaintiff's race or another protected classargéered
on summary judgmentPetrisch v. HSBC Bank USA, Inblo. 07CV-3303, 2013 WL 1316712,
at *12 (E.D.N.Y. Mar. 28, 2013)Plaintiff has submitted sufficient evidence with respect to her
training and discipline to survive summary judgment on this claim. At trial, the plantiff’
additional complaintsvhich do not appear to cleaihe tied to racenay be permitteds
evidence of the larger context.

Plaintiff recites her list of complaints in support of her hostile work environnteint.c
SeeOpp’nMem. at 28 (listing training, discipline, being hit in the head, denial of redmest
time off, being called a predator, stupid, and a black monkey). On this motion, the evidence only
supports a finding that the lack of training and discipline may have been sgiciiecause of
plaintiff's race. SeePreston Decl. at Ex. 24 (Oct. 26, 2015 Dep. Tr. of Peter Vargas), at 177:8-
182:6;id. atEx. 25 (Oct. 22, 2015 Dep. Tr. of Theresa Tyler), at 27:15-34:2, 38i6-2k EX.

27 (Dec. 8, 2015 Dep. Tr. of Nadila Rigaud), at 14:3i@5at Ex. 28 (Dec. 8, 2015 Dep. Tr. of
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Anthony Bibus), at 50:12-55:¢]. atEx. 29 (Dec. 14, 2015 Dep. Tr. of Anthony Serrano), at
21:23-23:22. There is no evidence that the variousoffir@@mments that were made, the denial
of request for time off, or the instance where plaintiff was allegedly hit ihedd were because
of plaintiff's race.

The lack of training meant that she was unable to perform her job properly, leading to the
purportedly disparately-applied discipline. The evidence indicates thatltive taitrain and the
discipline went on for some time, and occurred to others. Both the training and discipline
impacted all facets of her job. The evidence also indicates that there was aicotelateen
training, discipline, and race.

The other actions about which plaintiff complains, however, all appear to be either one-
off or sporadic events. With respect to the disparaging comments plaintiff cosngibeut, she
alleges (i) that Cabrera referred to her twice (once to her and once during saboweavith
Lugo) as a “black monkey(ii) that DelCastillo once called plaintiff stupid in a conversation
with Cabrera, and (iii) that Lugo once commented how plaintiff's hair rerdihde of the movie
“Predator.” SeePreston Decl. at Ex. 23 (Nov. 18, 2015 Dep. Tr. of Ni€sjfe), at 150:13-

151:19, 153:16-154:25, 74:6-77:24, 100:2-103:13. On summary judgment, a handful of
comments from different individuals, some of which are not clearly raciatwated, is not
sufficient to create a hostile work environme8thwapp v. Town of Avphl8 F.3d 106, 110

(2d Cir. 1997) (“For racist comments, slurs, and jokes to constitute a hostile work environment
there must be more than a few isolated incidents of racial enmity, meaningtbatiof

sporadic racial slurs, there must baemady barrage of opprobrious racial comments.”) (internal
citations and quotations omitted). At trial, these comments may be introduced adérechas

part of the larger context of plaintiff's work environment.
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The incident where DelCastillo allegediit plaintiff on the head also occurred only on
one occasion. Preston Decl. at Ex. 7 (Oct. 27, 20ftaiEto EEOQ. Plaintiff’'s conclusion that
this action was racially motivated is based entirely on her own assumptions, anttaslicted
by her depasion testimony. SeeDefs.” Mem. at 36Preston Decl. at Ex. 23 (Nov. 18, 2015
Dep. Tr. of Niesje5offe), at 131:20-24, 133:14-134:3.

Plaintiff also asserts that Hispanic employees spoke in Spanish to eactbotitdrex,
but does not know this for sure — she only assumes the conversations were about her because the
speakers were apparently looking at heteer Declat Ex. C(Nov. 18, 2015 Dep. Tr. of Niesje
Goffe) at 109:3-14. Such speculation is not sufficient to survive a summary judgment motion.
SeeKerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998C@nclusory allegations,
conjecture, and speculation . . . are insufficient to create a genuine isagg’f Plaintiff's
complaint was also responded to by management, which sent outahte-time staff
proscribing the use of Spanish. 56.1 Response at 51d6; Declat Ex. C(Nov. 18, 2015
Dep. Tr. of Niesje Goffeat 166:18-167:5see alsdir'g Tr., Aug. 9, 2016.

Plaintiff’'s complaints about héaboratory coat being vandalized and someone taking an
approved vacation slip cannot support her hostile work environment claim since there is no
evidence that the action was racially motivat&e@eRussg972 F. Supp. 2dt447-48 (“A
plaintiff may only recover on a hostile work environment claim if the hostile work@mmient
occurs because of an employee’s protected characteristic . . . .”) RN v. Rochester
Genesee Regional Transp. AutfD2 F.3d 685, 693 (2d Cir. 2012)). Similarly, plaintiff has
made no evidentiary showing that she was denied personal, vacation, or sicls @anesulof

her race.

30



Defendants submit thagven if plaintiff is able to make out a claim for hostile work
environment, summary judgment in favor of NYUCstill warranted because the alleged
offenders were primarily eorkers, rather than supervisors, and because NYUHC took
reasonable care to prevent and correct the improper beh®ets.” Mem.at 2930.

Defendants also argue that plaintiff's clasrbarred because she failed to take advantage of the
corrective measures available to her at NYUHE.at 30:32.

The Supreme Court has explained that whether a corporate defendant is responsible for
harassment perpetrated by its employees dependbeathev or not the employees were
supervisors and whether a tangible employment action is taken:

If the harassing employee is the victim'sworker, the employer

is liable only if it was negligent in controlling working conditions.

In cases in which the hasser is a “supervisor,” however, different
rules apply. If the supervisor's harassment culminates in a tangible
employment action, the employer is strictly liable. But if no
tangible employment action is taken, the employer may escape
liability by estdlishing, as an affirmative defense, that (1) the
employer exercised reasonable care to prevent and correct any
harassing behavior and (2) that the plaintiff unreasonably failed to

take advantage of the preventive or corrective opportunities that
the emplger provided.

Vance v. Ball State Univl33 S. Ct. 2434, 2439 (2013). For purposes of this rule, a “supervisor”
is someone who “is empowered by the employer ‘to take tangible employmens against

the victim,i.e.,to effect a ‘significant change in employment status, such as hiring, fiaitigg

to promote, reassignment with significantly different responsibilities, ociaide causing a
significant change in benefits.'Wiercinski v. Mangia 57, Inc787 F.3d 106, 113-14 (2d Cir.

2015) (quotingvance 133 S. Ct. at 2443). Even if an individual does not have the sole authority
to hire or fire an employee, the individual may still be considered to be a supeesgre.g.

Preuss v. Kolmar Labs., In@AQ70 F. Supp. 2d 171, 187 (S.D.N.Y. 2013) (holding that being able

to recommend an adverse employment action may be sufficient to constisuigeavisor”);
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Lolonga-Gedeon v. Child & Family Sery$44 F. Supp. 3d 438, 441 (W.D.N.Y. 2015)
(indicating that employee’s ability to take disciplinary action against plaintiif eftesultation
with higher management raised genuine issue of material fact precluding supntganent;
“[tlhe Supreme Court made it clearWfancethat an individual may qualify as a supsor even
though her decisions are subject to review by higher managentarittf. Felmine v. StaiNo.
13-CV-2641, 2016 WL 4005763, at *2 (E.D.N.Y. July 25, 2016) (defendant was not plaintiff's
“supervisor” because “[h]e had no authority to hire, #nealuate, or discipline employees, or
determine [plaintiff's] compensation”).

Defendants concede that Vargas is a supervisor. Defs.” Mt&8-29. DelCastillo,
Lugo, and Cabrera are all designated by title as supervisoesaahane appesto havehad
some ability to discipline and influence plaintiff's working conditio®&®e56.1 Response at { 9;
Preston Decl. at Ex. @ay 1, 2015 Letter from Matilde Veleayl. at Ex. 22 (Clerical
Supervisor Position Descriptiondl. at Ex. 24 (Oct. 26, 2015 Dep. Tr. of Peter Vargas), at 21:2-
9, 35:7-36:13, 38:3-12. They were each introduced as supervisors at the h®adrgdg Tr.,
Aug. 9, 2016. Whether they had enough authority to qualify as supervisors is a question of fact
for the jury. Seel.olongaGedeon144 F. Supp. at 441 (“Courts in this Circuit have declined to
grant summary judgment aftéancewhere there is evidence that the alleged harasser had the
ability to recommend the plaintiffs termination.”).

Assuming that the individual defendants do qualify as supervisors, whetheffplainti
sufficiently took advantage of the corrective opportunities provided is also qyasfion.
Plaintiff testified that she did complain to the Employee & Labor Relations Masaygeral
times. Prestm Decl. at Ex. 23 (Nov. 18, 2015 Dep. Tr. of Niesje Go#e)03:22104:22,

217:12-218:23. Defendants contend that her complaints were insufficient because p&iatiff
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clearly complained that she was being racially discriminated against. Defs.’daV18631.
Whether plaintiff's complaints were sufficiently reasonable in the circurossais a factual
issue that is appropriate for a jury decision.

Defendants’ motion for summary judgment on plaintiff's hostile work environmaim cl
is denied

D. Retdliation by NYUHC

Plaintiff's retaliation claim is subject to the saiMeDonnell Douglasshifting framework
that her disparate treatment claim is. To establisiptirea faciecase, plaintiff argues that she
made internal complaints and filed an EEOC charge, and as a result was tstfunatsecond
time. Opp’nMem. at 33-34.

Defendants contend that plaintiff cannot show the requisiteftistitausation between
her complaints and terminatiolefs.” Mem at 33-34. Specifically, Defendants argue that
Vargas, who made the ultimate decision to terminate plaintiff, was unawaeeEE®C
complaint at the time he decided to terminate her. Rather, only NYUHCaatssgeneral
counsel, who had received notice of the unperfected charge, was awareiraethiat. t In
support of this argument Defendants submit an affidavit from NYUHC’s assgeiaézal
counsel.SeeDecl. of Daniel T. Driesen in Supp. of Defs.” Mot for Summ. J., Apr. 6, 2016, ECF
No. 37.

There are three problems with Defendants’ argument. First, concluding thasticeate
general counsel had not told anyone else about the EEOC charge — which was dated prior to
plaintiff's termination but allegedly received 4 days after her terminatr@guires making a
credibility determination that is inappropriate on summary judgment. Second, “farsgsrof a
prima facie case, a plaintiff may rely on ‘general corporate knowledge’ of hecfad activity

to establish the knowledge prong of thiena facie case.’Kwan v. Andalex Grp. LL(737 F.3d
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834, 844 (2d Cir. 2013) (quotirgordon v. N.Y.C. Bd. of Edu@32 F.3d 111, 116 (2d Cir.

2000)). Because corporate counsel may have had knowledge of the EEOC charge at thee time th
decision to termiate her was made, general knowledge can be imputed to NYUHC. Third,
plaintiff asserts- with some evidentiary support — that she had made internal complaints before
her termination; Defendants wowddguably have been aware of these internal compla8ds,

e.g, Preston Decl. at Ex. 5 (May 1, 2015 Letter from Matilde Velez)at Ex. 6 (Jan. 15, 2011

Marie James Hnail); Id. at Ex. 23 (Nov. 18, 2015 Dep. Tr. of Niesje Goffe), at 103:22-104:22,
217:12-218:23; 56.1 Response at  92.

Defendants make a second argument that “no causal nexus can be established where, as
here, Plaintiff's poor performance was recognized and addressed before gufgiciooh
discrimination.” Defs.” Mem.at34. In support of their argument, Defendants ptmieebs v.

Alstom Transp., In¢346 F. App’x 654 (2d Cir. 2009), which explaingdé law is clear that

‘[w]lhere timing is the only basis for a claim of retaliation, and gradualradyeb actions began

well before the plaintiff had ever engaged in any protected activity, an inéeoémetaliation

does not arise.” 346 F. App’x at 657 (quotiBtattery v. Swiss Reinsurance Am. Co2g8

F.3d 87, 95 (2d Cir. 2001)3ee alsdnguanzo v. Hous. & Servs., In621 F. App’x 91, 92 (2d

Cir. 2015) (summgy order) (“causality is lacking when adverse employment actions were both
part, and the ultimate product, of an extensive period of progressive discipline [bggnor

to the complaint]”) (quotations omittedJolvin v. KeenNo. 13CV-3595, 2016 WL 233668, at

*6 (E.D.N.Y. Jan. 19, 2016) (retaliation could not be shown where record of discipline and errors
by plaintiff existed);Adia v. MTA Long Island R. GdNo. 02€V-6140, 2006 WL 2092482, at

*10 (E.D.N.Y. July 26, 2006) (history of deficient work precluded showing of retaliation).
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Whether this rule precludes plaintiff's claim turns on disputed facts that must be
answered by the jury at trial.uBimary judgment is inappropriate on plaintiff’s retaliation claim.

E. New York City Human Rights Law

NYCHRL claims for disparate treatment, hostile work environment, and retaliation
require less evidence to survive summary judgment than claims under the stateightadaw
and federal law.See, e.gAdams v. City of N.Y837 F. Supp. 2d 108, 128 (E.D.N.Y. 2011)
(“claims of hostile work environment under the NYCHRL need not establish sewkre a
pervasive conduct to establish liability, so long as the behavior complainedmfis tlvan petty
slights and trivial inconveniences(fuotation omitted) Plaintiff's NYCHRL claims for
disparate treatment and hostile work environment survive summary judgment famine s
reason and on the same limited ground that her claims under federal and state \aw survi

Plaintiff's retaliation claim under the NYCHRE not subject to the same ‘kot-
causation requirement that federal and state law cori@piaintiff must still establish that there
was a causal connection between her protected activity and the employsegusiii action. .
" Russ972F. Supp. 2dat456. There is an issue of fact about who knew of the EEOC charge
when plaintiff was terminatedThe Deebsrule appears to apply to NYCHRL claims in the same
way it applies to federal and state law clairB&eGorman v. Covidien, LLCL46 F. Supp. 3d
509, 534 (S.D.N.Y. 2015) (existence of performance improvement plan precluded retaliation
claim under NYCHRL)Cadet-Legros v. N.Y. Univ. Hosp. Ctt35 A.D.3d 196, 206-07 (1st
Dep’t 2015) (termination following record of progressive disciplireciuded retaliation claim
under NYCHRL);see als@Bacchus v. N.Y. City Dep’'t of Edut37 F. Supp. 3d 214, 247
(E.D.N.Y. 2015) (where employer’s actionasontinuing course of conduct that began before
employee’s complaintausation cannot be established for retaliation claim). Because plaintiff's

termination appears to have been the continuation of the progressive discipline shenhad be
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subject to prior to complaining, her retaliation claim under the NYCHRL should @lso b
dismissed.

Individual liability under the NYCHRL only exists if the individuactually participated
in the conduct giving rise to the discrimination clainillon, 85 F. Supp. 3dt658. Under this
standard, only the individual defendants who were involved in plaintiff's training anglaisci
should face liability. The evidence indicates that this category would inClableera and Lugo,
who were both supervisors in the clerical department, and Vargas who was responthkele for
negative evaluatios plaintiff received and her ultimate termination. Testimony from-{iairdy
witnesses also implicate Cabrera and Lugo in treatingHigpanic employees differently.
Plaintiff has presented sufficient evidence to raise a triable issue of facs poitii.

Defendants’ motion fosummary judgment on the NYCHRL claims against Vargas, Cabrera,
and Lugois denied.

The evidence against DelCastillo is sparse: her allbghdviorappears to be limited to
hitting plaintiff on the head once while reachingoplaintiff. There is no evidence that this
action was intentionally or unintentionally discriminatory. Nor does it aphaashe was
involved in the failure to train or disciplining of plaintiffn the larger context that a jury will be
presented wh, DelCastillo’s behavior may be found to be sufficient. Defendants’ motion for
summary judgment on the NYCHRL claims against DelCastillo is denied.

Defendants contend that although the NYCHRL is broader than state or federal law
still requires morehan plaintiff's “own conjecture” to survive summary judgmedefs’ Mem.
at 15. They also argue that each of the incidents about which plaintiff complaif@g fist

motivated by discriminatory animus; (b) the product of Plaintiff’'s own conje&nd
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supposition, unsupported by any record evidence; or (c) insufficiently severeasiperto alter
the terms and conditions of Plaintiff’'s employmenid: at 18.

As explained above, plaintiff has submitted sufficient evidence to defeat Def@ndant
opposition. She has offered more than mere speculation, and the failure to train héy anaper
discipline her in a disparate manner impacted every facet of her job, includimggdagisto
ultimately be fired.

F. Section 1981 by Individual Defendnts

Although Section 1981 claims are analyzed under a similar framework to the onerused f
Title VII claims, there is a significant difference in that a Section 1981 clainiresca showing
of intentional discriminationSee Pattersqr875 F.3d at 226.

Plaintiff has not made out@ima faciecase with respect to any of the individual
defendants. The sum of her argument in opposition to the motion is that “it is claimed the
Defendants Vargas, Cabrera, Lugo and DelCastillo aided, abetted and exaiediple
instruments of the discrimination against Ms. Goffe.” Opgem. at 24. Plaintiff does not
point to any evidence that plainly shows an intent to discriminate against her.o$he m
supportive evidence in the record only shows disparate treatment in the training glicelist
Hispanic and nomdispanic employeesSee, e.g.Preston Decl. at Ex. 25 (Oct. 22, 2015 Dep. Tr.
of Theresa Tyler), at 29:80:22;id. atEx. 27 (Dec. 8, 2015 Dep. Tr. of Nadila Rigaud), at 14:3-
25;id. atEx. 28 (Dec. 8, 2015 Dep. Tr. of Anthony Bibus), at 5852. But this testimony
does not show an overt intent to discriminate.

Defendants’ motion for summary judgment on the Section 1981 claims against the

individual defendantis granted
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V.

Conclusion

Defendants’ motion for summary judgment is denied, except for the Section 1981 claims
against the individual defendants. On that claim the motion is granted.

A jury trial shall be held on October 31, 2016 in Courtroom 10 B South. The magistrate
judge shall select the jury that morning at a time to be determined by the magistrate.

No later than October 25, 2016, the parties shall exchange and file with the court: (1) pre-
hearing briefs; (2) lists of pre-marked exhibits proposed for use at the hearing, together with
copies of the exhibits, and any stipulations regarding admissibility and authenticity; (3) lists of
proposed witnesses together with brief summaries of their proposed testimony; and (4)
stipulations with respect to undisputed facts.

Motions in limine shall be filed by October 10, 2016. A hearing on motions in limine, if
any, shall be held on October 17, 2016, at 10:30 a.m. in Courtroom 10 B South.

The case should be settled. The parties are directed to seek the help of the magistrate

judge or court annexed mediation.

SO

RE/§ V=

Jdck B, Weinstein
enior United States District Judge

Date: August 22, 2016
Brooklyn, New York
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