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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

DORIS AUSTIN
Plaintiff, MEMORANDUM & ORDER

—against- 14cv-5009ERK-JMA
GREYHOUND LINES, INC., et aJ.

Defendans.

KORMAN, J.:

In July 2014, [intiff Doris Austin filed an action ilNew York State Supreme Court,
Kings County alleging that she sustained injuries resulting framautomotive collision.The
plaintiff suedthree groups of defendantbe Greyhound defendanidefendant Peter Paand
the Albert's defendants.In August2014, the Greyhound defendants removed the case
plaintiff then filed a motion to remand.deny the plaintiff's motion.

BACKGROUND

On December 26, 201Blaintiff Doris Austin was a passenger aiGreyhound bushat
collided witha truck operated by Albert’'s Transportation. (Compl., ECF N4, ¥ 61.) The
collision occurred at the 39th Street entrance to the Lincoln Tunnel in Manh@ddgnOn July
18, 2014, the plaintiff sued six defend=ai New York State Supreme Court, Kings Coynty
alleging that she sustained injury resulting from the collisi¢id. at 1.) Specifically, he
plaintiff sued three Greyhound defendants: Greyhound Lines, Inc. (as bus o@resfpund
Bus Lines, Inc. (as bus owner); and Kenneth Murrayo(esdriver)(collectively “Greyhound”).

The plaintiff also sued Peter Pan Bus lines, Inc. (as bus owrgjer Part). Lastly, the

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2014cv05009/359995/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2014cv05009/359995/30/
http://dockets.justia.com/

plaintiff sued two Albert’'s defendant®ilbert’'s Transportation, Inc. (as truck ownegnd
Michael Madden (asuck driver)(collectively®Albert's”). (Id. at {1 142.)

The plaintiff assertsthat Greyhoundeceived service of the plaintiff's summons and
complainton August 13, 2014and thatAlbert’s received servicen August 16, 2014.(Pl.’s
Mem. Supp. Remand, ECF No. 27, B%.Pl.’s Reply Mem., ECF No. 29 6) | assume the
truth of these assertions fpresenpurposes. The plaintiff makes no assertiamnso wherPeter
Pan received service, a fact which is ultimately irrelevai@ee id.) The plaintiff's summons
ard complaint did notinclude the dollaramount of darages thatshe sought. Rather, the
complaint demanded relief for “those damages not recoverable throufglulnansurance.”
(Compl. a1 73)

Thefirst of the defendantdo appeamwas Greyhound On August 20, 20145reyhound
filed an answer to the plaintiffsomplaint (Albert's Aff. Opp’n Remand, ECF No. 26, 1 8.)
On August 22, 2014Greyhound theffiled anotice of removabased on diversity of citizenship
28 U.S.C. 81334a)(1). (Id.) In supporting jurisdictioron the basis of diversityzreyhound’s
notice of removahllegedcomplete diversitypetweerthe plaintiff (a New York resident) and the
six defendants (residents of Texas, New Jersey, and Pennsylv@Maice of Removal, ECF.
No. 1, 11 49.) The notice of removal further allegetthat the amount in controver&xceeds
$75,000, stating that “[p]laintiff has advised via email that the ad damnum is $4,000(RD@t
1 10.) Greyhounds notice ofremovaldid not saywhetherPeter Pan oAlbert’'s consented to
removal. Indeed, all partiesow agree thatGreyhounddid not obtain consent frortine other
defendantdbefore removing. (See GreyhoundMem. Op’'n Remand, ECF No. 28 (Page ID

#318).)



On September 19, 201the plaintifffiled amotion to remandwhichconceded complete
diversity and that its claim for damages exceed $75,@00. re Mot. Remand, ECF No. 6, 1.)
Neverthelessthe plaintiff argued thatGreyhound'sfailure to obtain consent to removal from
Peter Pan andlbert's compelledremand (Id.) Albert’s claims that it receivedthe plaintiff's
motion to remand on September 22, 20d4act that the plaintiff does not disput@d.) Until
then,Albert’s argues that it waswholly unawareas to Greyhound’s removal.ld.)

On October 21, 2014, Greyhound and Albedigered into a “gpulation of consent,”
pursuanto which Albert’s consented t@&reyhound’snotice of removal from August 22, 2014.
(Id., Ex. I, at2-3.) Greyhound and Alber’did not file this stipulation until Octobe?9, 2014.
(Ltr., ECF No. 211, 1.) On October 22, 201AJbert’s filed its own notice of removain the
Eastern District of New York(ld., Ex. H at1.) This notice of removalvas assigned to Judge
Cogan. On October 27, 2014, Judge CogedadedAlbert’s notice of removal a “nullity,”
stating thatGreyhoundhad already filed a notice of removal, thus removing the plaintiff's case
from state court altogethe(ld.)

On November 11, 2014heplaintiff refiled its motion to remad for reasons not relevant
here (Mot. Remand, ECF No. 25, 1.Jhe plaintiffagainconcedesliversity and the amount in
controversy buhevertheless argues tiateyhound’semoval wa impropeffor failure to obtain
consent from Peter PamdAlbert's. (Pl.’'s Mem. Supp. Remand at Page ID #308he plaintiff
further argues that argostremovalconsent that Peter Pan Albert’s provided wasuntimely.
(Id. at Page ID #312.)

Greyhound and Albert'save filed briefs opposinggmand Peter Pan has not appeared.
Greyhound and Albert'argue that Peter Pa@nconsent is unnecessapogcause Peter Pas a

nominal party (See Albert’'s Aff. Opp'n Remandat 9.) Moreover, while Greyhound and



Albert’s concede thaGreyhounddid not obtain consent fromilbert’s at the time of removain
August 22, 2014, they argue theaty lack of consent has beenredby Albert’s October 22,
2014 notice of removal, which provided unambiguous consent to rem@eelid., Ex. I.) They
further argue thathe Octobe 22, 2014 notice of removal wamely considering thaAlbert’s
did not receive notice as to removability until September 22, 2014, the date onAllectis
received the plaintiff's motion to remandd. at 11 910.)
DISCUSSION

The removal statut€8 U.S.C8 1441,governs the types @lctionsthat defendantsnay
removefrom stateto federal court. Section 1441 (@grmits removal of “any civil action brought
in a State court of which the district courts of the United States hagmadrjurisdiction.”
Section 133@)1) in turn grants district cowstoriginal jurisdiction over actions in which the
parties arecitizens of different Statesnd in which the amount in controversy exceeds $75,000.
Because these two conditions have beencededly rat here subjectmatter jurisdiction is
proper. Thus,| proceed to discuss the specific objections to remihadlthe plaintiff raises.|
deal first with the issue of Peter Pan’s lack of consent and then willighdy more nuanced
issues relating to the consentAdbert’s.
l. Peter Pars Consent

The plaintiff argues for remand beca@eyhound never obtaindteter Pan’sonsent to
removal. Greyhound and Albert'sirgue that Peter Pan is a nominal party and its consent is
therefore unnecessaryConsent is governed by 28 U.S8ection 1446(b)(2)(A), whicktates
that when removing based on Section 1441(a), “all defendants who have been properly joined
and served [in the stat®urt proceeding] must join in or consent to the removal of the action.”

See also Chicago, Rock Island & Pac. RR. Co. v. Martin, 178 U.S. 245, 2448 (1900); 14C
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Wright & Miller, Federal Practice and Procedure § 3731, at 258 (3d ed998). One exception

to this rule exists forrfominal defendants.Zerafa v. Montefiore Hosp. Housing C., Inc., 403 F.
Swpp. 2d320, 328(S.D.N.Y. 2005)(collecting casgs Thatis, nominal defendants need not
consent to removal. A defendant is nominal where the plaintiff cannot state a causenof ac
against thedefendant or where th#gefendant has no reat directinterest in the controversy.
Novovic v. Greyhound Lines, Inc., No. 08cv-3190, 2008 WL 5000228, at *3 (E.D.N.Y. Nov. 19,
2008)(collecting cases)

Peter Pan ist nominal party an@Greyhounddid not need to obtain Peter Pan’s consent
beforeremoving. While the plaintiff's complaint alleges that Peter Pan owned the bus carrying
the plaintiff on December 26, 2013, (Compl. at | 1Hgre appears to be mmcumentation
supporting this. Greyhound and Albenpsint to a crash rept that the Port Authority issued on
the day of the collision, indicatingat Greyhound Lines, Inc. owns the bus in question, not Peter
Pan. (GreyhoundMem. Opp’'n Remand, Ex. B.)Similarly, Albert’s highlights that the
certificate of tite associated with the bus inesgtion listsGreyhoundLines, Inc. as the owner
(Albert’s Aff. Opp’'n Remand, Ex. J.The plainiff's reply brief does not respond to arguments
regarding Peter Pan’s status as a nominal defendamder theseircumstancesPeter Parhas
nointerest in this litigatiorand its consent is unnecessaBge Zerafa, 403 F. Supp. 2d at 326-27
(declaring a defendarinominal” because no evidence indicated that it owned the property in
guestion).

I. Albert’s Timely Consent

Pursuant to 28 U.S.G8 1446(bj1), defendantsmust remove within 30 days after

receiving“a copy of the initial pleading setting forth the claim for relieMoreover, all ce

defendantamust join in a single notice of removal or each independently provide consent to
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removal within the 3@lay periodallowed for removal.See Pietrangelo v. Alvas Corp., 686 F.3d

62, 66 (2d Cir.2012) Nevertheless,here are exceptions to thigeneralrule. One such
exception is Section 1446(b)(3)'supplemental material” exceptiomhich applies wherghe
initial pleadings on their face do not provide a basis for removal. In this circumsEsnten
1446(b)(3) extends the 3fay period to “30 days after receipt by the defendant, through service
or otherwise, of a copy of an amended pleading, motion, order or other paper from wagh it
first be ascertained that the case is one which is or has become removaldapgplemental
pleading or other sourceill be sufficientto trigger the 3@ay period for removaf a defendant
can“intelligently ascertaina jurisdictional basis from the face of thepplementainformation
provided. See Whitaker v. Am. Telecasting, Inc., 261 F.3d 196, 206 (2d Cir. 2001).

Moreover,where multiple defendantgceivejurisdictional information at different times
“and alaterserved defendant files a notice of removal, any essteved defendant may consent
to the removal even though that earberved defendant did not previously initiate or consent to
removal.” 28 U.S.C. 81446(b)(2)(C) This is refered to as the “lateserved defendant”
exception, whichprovides an opportunity for removal to thosdefendants that receive
jurisdictional information after their edefendantseven though their earliexerved ce
defendants did not remove@ietrangelo, 686 F.3d at 64-66.

The plaintiff argues that remand is required becaigert's did not provide timely
consent toGreyhound’sremoval The plaintiff urgesthat Albert’s received serviceof the
summons and complaint on August 16, 2014, suchAth&trt's should have providedonsent to
removal within 30 days.€., by September 15, 2014 (Pl.’s Reply Mem. at § § Alternatively,
the plaintiff argues thalbert’s had notice as to the jurisdictional amoerteeding $75,000y

August 26, 2014, the date on whicounsel forAlbert’s received a lettedetailing the plaintiff's



medicalbills. (Id. at § 11.) Under this August 26, 20&dntrol date, the lpintiff argues that
Albert’s shouldhave provided consent by SeptemB®y 2014. Remand is thus required because
Albert’s did not provide consent until October 22, 2014, the date on viiioght’s filed its own
notice of removal

As a preliminary matterAlbert’s is correct thatit did not receive notice as to the
plaintiff's claims exceeding $75,000 until September 22, 200 plaintiff's complaint did not
demand a dollar amountather the plaintiff's complaintdemanded onlythose damages not
recoverable through rAfault insurance.” (Compl. at { 73.) Moreover,at some time before
August 22, 2014Greyhoundreceived an email from thglaintiff demanding $4,000,000/et
nothing suggests th&tlbert’s received this email (Notice of Removal at § 10.) Indeed, the
plaintiff pointsto only one piece of evidendbat suggesta date before September 22, 2@H4
the dateon which Albert’s received notice regarding the amount in controversgeeding
$75,000:a letter dated August 2@2014. (Pl.’'s Reply Mem. at § 11.)Greyhound’s‘claims
management agentirote this letter to Lancer Insurance, timsurer of defendant Albert’s
Transportation (Id., Ex. G.) The platiff stresesherethat on August 26, 2014counsel for
Albert’s also represented Landeisurancesuch that a communication to Lancer is the same as a
communication tAlbert's. (Pl.’s Reply Mem. { 12) The August 2detter asserts that the
plaintiff's medical bills total $50,413.65. The plaintiff concludes tinain this letterAlbert’s
should have ascertained an amount in controversy exceeding $75,000.

The plaintiff is incorrect. The letter did not provide the amount of damageést the
plaintiff sought. e plaintiff did notevenwrite the August 26 letterThe letter merelytated
that the plaintiff's medical billequaled $50,413.65. This amousitbelow the jurisdictional

amount of $75,000, requiring thatbert's make inferencef order to ascertain an amount in



controversy exceeding $75,00@.9., that the plaintiff would seek compensatory damages
beyond medical expenses)lbert’s was not requiredto make any such inferencasnd the
September 22, 2014 date controf&ee Whitaker, 261 F.3d at 206 Indeed,the “removal clock
does not start to run until the plaintiff serves the defendant with a paper thaitlgxgpiecifies

the amount of monetary damages sougiMéltner v. Sarbucks Coffee Co, 624 F.3d34, 37-38

(2d Cir. 2010). Again, the defendant must receive “explicit[] disclos[ure that] #netiffl is
seeking damages in excess of the federal jurisdictional amotoht(uotingin re Willis, 228
F.3d 896, 897 (8th Cir. 2000 The August 26 lettedid not provideexplicit disclosurethat the
plaintiff sought damages exceeding $75,a@dfor that reasomlone cannot constitusfficient
notice as to removabilitior Albert’s.

Albert’s thereforedid not obtain sufficient jurisdictional information untéceiving the
plaintiffs motion to remandon September 22, 2014. Indeed, before September 22, 2014,
Albert’'s was unaware thatGreyhoundhad removed. Accordingly, hadGreyhound never
removed,Albert’s would have had 30 days from September 22, 2014 tatdilewn notice of
removal(i.e.,, by October 22, 2014)See 28 U.S.C. § 1446(bj2)(C), 1446(b(3). Thus, lad
Greyhound never removedlbert’s notice of removal dated October 22, 2014 would have been
timely.

The wrinkle in this casexists becaus&reyhoundfiled a procedurally defectiveotice
of removal on August 22, 2014l'he noticewasdefective because it did not include the consent
of Albert’s, who hadreceived servicbeforeAugust 22, 2014.See 28 U.S.C. § 1446(b)(2)(A).
That is, even thougAlbert’s had not received jurisdictionaiformation sufficient for removal
before August 22, 2014, hadreceivedservice of the initial summons and complaint. As parties

properly servedvith the summons and complairthe consent oflbert’'s was necessary for



Greyhound’sremoval on August 22, 2014ld.; see also Bedminster Fin. Grp., Ltd v. Umami
Sustainable Seafood, Inc., No. 12c¢v-5557,2013 WL 1234958at *5-10 (S.D.N.Y. March 26,
2013) (explaining how courtstrictly enforce the “rule of unanimity”).In short, Greyhound
should have communicatedth Albert’s and obtainedonsent fromAlbert’s before removing
Greyhounddid not do so, and for that reasats August 22, 20l14naice of removal is
procedurallydefective. See Heller v. New York City Health and Hosps. Corp., No. 09cv-6193,
2010 WL 481336, at *4 (S.D.N.Y. Feb. 1, 2010) (remanding because of failure to ceitiply
rule of unanimity).

Notwithstanding thisproceduraldefect, Greyhound$ notice of removalfunctioned to
remowe the plaintiffs caseentirely from stateto federal court. See 28 U.S.C.88 1441(a),
1446(d). Albert’'s October 22, 2014 notice of removal wasdd to bea “nullity” by one of my
colleaguesdecausehere was no cade “remove” on October 22, 2014e€ Judge Cogan Order,
Albert’s Aff. Opp’n Remand, Ex. H, ad.1Yet hadGreyhoundhever filedits notice of removal,
Albert’s notice of removal would be proper.

While the statutory schemedoes not appear to addrefiss precisesituation a fair
outcorre requires thak deem removal properln enacting the lateserved defendant exception
in 28 U.S.C. 8§ 1446(b)(2)(C), Congraassendedto provide 30 days for removal thdselater
serveddefendants receiving jurisdictional informatiaffter their earliesserved cedefendants
starting from the daten whichthe laterserved defendanteceiwes jurisdictionally sufficient
information Pietrangelo, 686 F.3d at 6466. Here, Albert’s is in essencea laterserved
defendantand should have 30 days for removal, starting from September 22, 2014, the date on

which it received the plaintiff's motion to remandn this senseAlbert’s notice of removal on



Octoler 22, 208 wastimely, and Greyhound' improperremovalon August 22, 2014 should
not foreclosélbert’s fromaccesgo a federal forumld.
CONCLUSION

Themotion to remands denied

SO ORDERED.

Brooklyn, New York
December 31, 2014 Edward R, Rounan
Edward R. Korman
Senior United States District Judge
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