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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
LOUIS LILAKOS, NICK PRITZAKIS,
TIFFANY LILAKOS,
Plaintiffs,
- against- ORDER ADOPTING
REPORT & RECOMMENDATION
NEW YORK CITY, VLADIMIR PUGACH, Case No. 14v-05288 (PKC) (LB)

NYPD SERGEANT ARTHUR LEVINE, NYPI
OFFICER JOSEPH GIGLIO, FIRE DEPT.
INSPECTOR ERVIN SANTIAGO,
KATHLEEN MCGEE, NYC MAYOR’S
OFFICE OF SPECIAL ENFORCEMENT, NY
DEPARTMENT OF BUILDINGS, DEREK
LEE, ENVIRONMENTAL CONTROL
BOARD,

Defendants.

PAMELA K. CHEN, United States District Judge:

Plaintiffs Louis Lilakos, Tiffany Lilakos, and Nick Pritzakis initiatddst action, pursuant
to Title 42, United States Codg,1983 (“Section 1983”)8 1985 and State law, alleging that
Defendants violated their Fourth and Fourteenth Amendment rights by issuing anéhgrdarc
order requiring them to vate their home. Plaintiff Louis Lilakos also alleges that he was falsely
arrestedn July 2013 after he attempted teawrter his home. On August 31, Z)Defendants
moved to dismiss all claims in Plaintiff8mendedComplaint, pursuant to Federal RoleCivil
Procedure (“FRCP”) 12(b)(1) for lack of jurisdiction and FRCP 12(b)(6) for tatlustate a claim.
On September 21, 2015, Defendants’ motion was referred to the Honorable Lois Bloom for a
Report and Recommendation (“R&R”), pursuant to Title 28, United States Code, § 636(b).

On January 21, 2016, Judge Bloom issueB&R recommending that the Court:

1. Deny Defendants’ Rule 12(b)(1) motifor lack of subject matter jurisdiction;
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2. Grant Defendants’ 12(b)(6) motion for failuredtate a claim as to:
a. Plaintiffs’ Section 1983 claims against the Department of Buildings
(“DOB”), Environmental Control Board (“ECB;Yhe DOB’s Office of
Special Enforcement (“OSE"andtheCity of New York
b. Plaintiff Tiffany Lilakos and Nick Pritzas’s due process claims
c. Plaintiff Louis Lilakos’s false arrest claim

d. Plainiffs’ Section 1985 claimand

e. Plaintiff Tiffany Lilakos and Nick Pritzakis malicious prosecution
claim;

3. Deny Defendants’ 12(b)(6) motion for failure to state a claim as to:
a. Plaintiff Louis Lilakoss procedural due process claims;
b. Plaintiff Louis Lilakos’s substantive due process claim;
c. Plaintiff Louis Lilakos’s equal protection claim;
d. Plaintiff Louis Lilakos’s excessive force clajm
e. Plaintiff Louis Lilakos’s maliciougprosecution claimand
f. All of Plaintiffs’ Statelaw claims.
For the reasons set forth below, the Court adopts Judge Bloom’s thorough and
comprehensive R&R in its entiretgxcept that the Court provides Plaintifbuis Lilakos an
additional thirty (30) days to amend his complaint to supplement his Equal Protéas®ofone

allegations'

1 The Court presumes the parties’ familiarity with the underlying facts ottisn as they
have been set forth in great detail in the R&R issued by Judge Bloom. Accordinglyhefaygts
necessary for the decision on the objections to thR B& discussed herein.



STANDARD OF REVIEW

When reviewing a report and recommendation by a magistrate judge, a distri¢hTay
accept, reject, or modify, in whole or in part, the findings or recommendations matie by t
magistrate judge.”28 U.S.C. § 636(b)(1). The Court makesda novodetermination of those
portions of the report or specified proposed findings or recommendations to whichoobject
made.” See28 U.S.C. 8§ 636(b)(1); Fe®. Civ. P. 72(b)(3) (“The district judge must determine
de novoany part of the magistrate judgedisposition that has begmoperly objected to.”
(emphasis addel)

However, objections that are merely perfunctory respaarggsed in an attempt to

engage the district court in a rehashing of the same arguments set forth in the

original petition will not suffice to invokele novoreview of the magistrate’s

recommendations. Further, the objections must be specific and clea€ég at

particular findings in the magistrate judge’s proposal.
McDonaugh v. Astrye672 F. Supp. 2d 542, 547 (S.D.N.Y. 2009) (quotations and citations
omitted). Thus, “[ggéneralor conclusory objections, or objections which merely recite the same
arguments presented to the magistrate judge, are reviewed for cledr @ah v. Mawhir 08-
CV-322 2011 WL 933846, at *1 (S.D.N.Y. March 16, 2011) (citiragid v. Bouey554 F.Supp.
2d 301, 306 n.2 (N.D.N.Y2008); Frankel v. N.Y.C.06 Civ. 5450, 2009 WL 46564%t *2
(S.D.N.Y. Feb.25, 2009)).

Courtshave held that when invokinde novoreview, “[t]he district court need not . . .
specifically articulate its reasons for rejagt a party’s objections[.]’ LaBarbera v. D. & R.
Materials Inc, 588 F. Supp. 2d 342, 344 (E.D.N.Y. 2008) (quotations and citations omitted).

Moreover, “[ijn this district and circuit, it is well established law that a district judge will not

consider new arguments raised in objections to a magistrate judge’saegaogcommendation



that could have been raised before the magistrate but werellfisty. Artus 06-CV-3077, 2009
WL 2730870, at *1 (E.D.N.Y. Aug. 28, 200@uotationsand citation®mitted) (collecting cases).

Further, “sibmissions of gro selitigant must be construed liberally and interpreted to
raise the strongest arguments that they suggé@stéstman v. Fed. Bureau of Prisor&0 F.3d
471, 474 (2d Cir. 2006) (internal citations and quotations omitt&)netheless, even@ro se
party’s objections to a Report and Recommendation must be specific and cleaty aim
particular findings in the magistrate’s proposal, such that no party be alloseedad bite at the
apple bysimply relitigating a prior argument.Pinkney v. Progressive Home Health Ser06:
CV-5023, 2008 WL 2811816, at *1 (S.D.N.Y. July 21, 2008) (quotations and citations omitted).

DISCUSSION

PLAINTIFFS’ OBJECTIONS 2

In essence, Plaintiffs object to éaand every unfavorable ruling in Judge Bloom’s R&R.
The Court addresses each below.

A. Operations Policy and Procedure (“OPPN”) 16/93 and 16/91

Plaintiffs’ primary argument, which serves as the basis for the largerityaof their

objections, is thdDefendants allegedIywithheld” OPPN 16/93 and 16/9drior to Plaintiffs filing

2 Plaintiffs’ objections span twentyine pages, in violation of the Court’s Individual Rules
and Practices, which limit “memoranda of law in support of and in opposition to motions . . . to 25
pages” “[ulnless prior permission has been granted.”
https://www.nyed.uscourts.gov/pub/rules/PKC-MLR.pdMWhile the Court will consider the
additional pages here, it will not consider pages outside the limit in the future.

Moreover, Plaintiffs make countless objections to Judge Bloom’s recitation of the
underlying facts. The Court rejects these “clarifications” becauselthegt affect Judge Bloom’s
analysis and are not material to her holding. As just one exampletifRlanote thatfour
officers—not three as the R&R articulategentered his home and arrested him. (Dkt. 50 at ECF
9.) The number of officers that entered Plaintiff Louis Lilakos’s home has no bearimy of a
Plaintiffs’ claims.



this case (Dkt. 50 at ECF 5see also idat ECF 15, 16, 24, 25, 32 (arguments regarding OPPN
documents)3 According to Plaintiffs, thesgocument$conclusively prove]’ the merits of their
case.(Dkt. 50 at ECF 5* Plaintiffs thus ask the Court to reconsider Judge Bloom’s R&R in light
of them. (Id. at ECF 8.) This argument lacks merit. Not only do Plaintiffs fail to explain why
Defendants were obligated to provide these documents prior to a motion to dismiss, but the
documents were also publicly available at all timasthe City of New York’s website.Id at
ECF 5, 7.) These documents weoaceivablyavailable when Plaintiffs argued in front of Judge
Bloom, and therefore cannot serve as the basis for an objection to Judge Blodn’BIiR&2009
WL 2730870, at *1 (citations and quotations omitted) (collecting cdses).

B. Judicial Notice

Plaintiffs also argu#hat Judge Bloormcorrectly considered certain State court and Article
78 decisions as “incorporated by reference,” based on Plaintiffs’ocitadi the pleadings from
these proceedings in the Amended Complaint. (Dkt. 50 at ECFR&iewing Judge Bloom’s

decisionde novo the Court finds her judicialotice analysis proper. First, Plaintiffs cited the

8 Citationsto “ECF” refer to the pagination generated by the Court’s electronic docketing
system and not the documents internal pagination.

4 Plaintiffs, who are actingro se do not seem to understand that their ability to ultimately
prove their case is not relevant at thége of the proceedings nor was it relevant to Judge Bloom’s
decision on Defendants’ motion to dismiss. For purposes of a motion to dismiss, thengevie
court must assume the truth of “all wqdleaded, nonconclusory factual allegations” in the
complaint. Kiobel v. Royal Dutch Petroleum C&21 F.3d 111, 123 (2d Cir. 2010) (citilggal,

556 U.S. at 678). Thus, the issue of whether there was evidence that Defendants sieould ha
turned over to Plaintiffs because it will help them prove their case is comppledddvant to this
Court’s review of Judge Bloom’s decision on the motion to dismiss.

® In any event, considering the documents undie aovareview standard, Plaintiffs fail
to articulate how these two documenidated as far back 4991and1993—governed any policy
in place in 2013, the year of the alleged events. Moreover, even if the policies apphtible,
the Court does not find them relevant to Defendants’ motion to dismiss, for the reasossatis
earlier.



underlying pleadings in the Amended Complaint, which necessarily include anyingesul
decisions from those pleading&nd second, even if Plaintiffs’ argument is correct, the Court can
still take judigal notice of then because “federal courts are empowered to take judicial notice of
state court records and decision3gliver v. City of New YorkLO Civ. 3165, 2011 WL 4964919,
at *3 (S.D.N.Y. Sept. 15, 2011¢giting United States v. Miller626 F.3d 682, 687 n.3 (2d Cir.
2010),report and recommendation adopt11 WL 4964665 (S.D.N.Y. Oct. 18, 201Thus,
consideration of the March and October 2014 State court decisions and the Article 78 pgoceedi
is entirelyproper.

C. Section 1983 Claims

Plainiff salso incorrectly argutnat Judge Bloom erred in recommending dismisstlenf
Section1983 claims against the City of New Ydtke“City”) . In opposing the motion to dismiss
the City, Plaintiffs argued that the DOB’s requirement that homeoweeify/¢o the correction
of code violationdefore avacateorder could be revoked or to stop the daily accrual of penalties
forced the homeowners to admit to code violations that they disagreed with (and timg com
perjury), in violation of their constitutional rights. (Dkt. 47B88F11.) Rejecting this argument,
Judge Bloom found that Plaintiffs had not plausibly stated a claim “for an dfficidbpted
custom, policy, or practice that caused the violation of their constitutional "rightsause
Plaintiffs’ allegation that the Certificate of Correction required Plaintiffs to admit a violatas
contradicted by the form itself, which is publicly available on the City of New Yonebge.
(Id. at ECF 1112.) As Judge Bloom noted, the form onlyuigs a homeowner to certify that the
code violations have been cormtt-in order to stop the daily penaltiebut leaves open the
option for the homeowner to “dispute the existence of the violations at a subsequegt’h@alin

at ECF 12 (citingCertificate of Correction an@lufamerica, Inc. v. Diamon®68 F. Supp. 2d 588,



592 (S.D.N.Y. 2013) (“If a document relied on in the complaint contradicts allegaticihe
complaint, the document, not the allegations, control[s], and the court need not thecept
allegations in the complaint as true.”™) (citation omit)ed) Though the formallows for the
homeowner to admit to violations, it does not requijranit expressly advisése homeownethat

he should onlyadmit if heseeks to avoid a hearing on the violations and simply pay a $ee.
https://www1.nyc.gov/assets/buildings/pdf/AEU2%20Instructions.pdf you do not wish to
admit the charge(s), you must appear at your scheduled hearing to presentemae. el hus,

as Louis Lilakoswas informed bythe formand by the ECB Appeals hearing officer, while
certification to the corrections was necessary in order to have the vadatdifted, admission to
the violations themselves was fot.

In their objectionsPlaintiffs arguethat, in reaching this conclusiodudge Bloom should
not have relied upothe publicly available version of th€ertificate of Correction because it is
“plausible that the OSE could have demanded that the Plaintiffs use the form mmex that is
consistent with Plaintiffs’ allegations” and “the current online version ofahm is different and
cannot be assumed to be the form used by OSE to demand certifications of thesPlajDikff.

50 at ECF 14.) This objection, however, is based on gpeeulation indeed, the Amended
Complaintdoes nogallege thatby signingthe Certificate of Correctio,ouis Lilakoswould have

lost his right to challenge thenderlyingviolations. (Dkt. 24 (“Am. Compl.”Y|T 24641.)" Thus,

® Perhaps not understanding that he could still contest the violations if he made, and
certified to making, the corrections, Louis Lilakos refused to do so, and contlggthe vacate
order remained in place. (Am. Comfifi240-41.)

’ Rather, the Amended Complaint suggethat Louis Lilakos refused to sign the
Certificate of Corrections because he believed the procedure to be unconstitydonaCompl.
1 240 (alleging that “[o]n September 30th, 2013, [the ECB appeals board heariogy]offi
responded to Louis’[s] repeated requests to rescind the vacate order byngfomm that the
DOB violations ‘underlying’ the vacate order should be certified correctudthe vacate order

7



reviewing thg issuede novgthe Courtconcurswith Judge Blooris findingson this issue, and
concludeghat Plaintiffs have failed to sufficiently allegecanstitutionalviolation by the City
based on its policies angractices with respect to the Certificate of Correctiolhe Court,
therefore, reject®laintiffs’ objectionto Judge Bloom’s recommended dismissal of the Section
1983 claim against the City

D. Property Interest

Plaintiffs’ objection regarding Judge Bloom’s finding that Tiffany Lilakos andkN
Pritzakislack a cognizable pmoerty interest because they were Louis Lilakos’'s family and/or
guests imalsounavailing. (Dkt. 50 at ECF 21.) Rather than provide legal support to the contrary,
Plaintiffs askfor a “hearing” to present “evidence(Dkt. 50 at ECF 22.) The issue, howevsr,
not whether there is evidence to support Judge Bloom'’s finding, but whether Rlafatignded
Complaint contains sufficient allegations to support a finding that Tiffatgkdas and Nik
Pritzakis possessed a property interest in Louis Lilakos’s home (the “Bfppértioes not. Aside
from conclusory allegations, whialefer to the Property as “Tiffany’s apartment” dimdme,”
Plaintiffs” Amended Complaint is devoid of afgctual alegationsthatwould allowthe Court to
find thatTiffany Lilakosand Nick Pritzakiyad any legally recognizablproperty interesin that
house. See Pelt v. City of N.Y11-CV-5633, 2013 WL 4647500 (E.D.N.Y. Aug. 28, 2013)
(holding that“licenseé—i.e., an individual who occupies a property by expressnaglied
permission of the ownerlacked a cognizable property interést purposes of a due process

claim).® Based orade novaeview, the Court agrees with Judge Bloom’s conclusionTifi@iny

is lifted. This practice is unconstitutional.”).

8 Plaintiffs’ attempt to distingsh the facts dPeltis unpersuasive. IRelt, the Court found
that “licensees” do not acquire a property interest in the property at Wiaghstay. 2013 WL
4647500at *8. Given that the Amended Complaint alleges nothing more than that Tiffakgd

8



Lilakos and Nick Pritzakifiave failed to sufficiently allega cognizable property interefir
purposes of establishing standing to assert a Section 1983 due processTtlagnPlaintiffs’
objection on this issue is rejected.

E. Other Arguments Made Below

In addition to these specific objections, Plaintiffs also make many other argutinants
were all made to Judge Blooin.To the extent Judge Bloom did not directly address these
arguments, the Court views them as having been implicitly rejbgteéeér Given that Plaintiffs’
objections, which merely recitewith cosmetic variation, at besthe same argumenisade to
Judge Bloom, the Court reviews these objectionsclear error,”O’Diah, 2011 WL 933846, at

*1, and finds noné?®

and Nick Pritzakis stayed at Louis Lilakos’s house, this case is cleallygous tdPelt Being a
licensee with respect to propers akin in all waygo the permision given by Louis Lilakos to
Tiffany Lilakos and Nick Pritzakis to live at Louis Lilakos’ house, eptcthat the latter may not
have been reduced to a formal writing. Thus, the hol8glg finding that the licenseglaintiffs
had no cognizable propgrinterest, is applicable here.

% SeeDkt 50 at ECF 16 (“The ease at which the commissioner signed off on suche vacat
order coupled with the New York City legal team’s support of that vacate'oridsuance
evidence an entrenched custom that is dieetitributed to the damages inflicted upon
Plaintiffs.”), 17 (“A second practice alleged in the complaint that is nareavin thgMagistrate
Judge Bloom Report (“MIBR”)¢oncerns politically promoted city agencies, such as the fairly
recently establisdd OSE . . . engaging ingrarte communications with adjudicating bodies, such
as the ECB, to influence the outcome of decisions.”), 17 (“A third . . . practice ovetlbgkbe
MJBR was the manner in which the issuers of the vacate order prescrib@gahsdly 18 (“An
additional . . . practice overlooked by the MJBR is that of New York City agendngsaigacate
order to deprive persons of their property without the required elements of duespiodesing
but not limited to notice, hearing, and an impatrtial tribunal.”), 19 (“Another peagticurs where
the DOB writes nonsensical violations knowing that the purportedly unbiased ECB triblinal w
work handin-hand with the DOB to insure that a grueling appeal occurs.”), 20 (“The Amended
Complaint. . . directly alleges a practice on the part of ECB Administrative Law Jutlges
misleads homeowners.”), 29 ilnasmuch as the vacate order was based on imminently perilous
conditions, it was a planned government activity that should require-@depreation hearing
before the vacate order is issued”).)

10 To the extent the Court fails to directly address a specific argument by Raitttif
Court has found the objection immaterial to Judge Bloom'’s findings and conclusiees. e(g.

9



1. DEFENDANTS’ OBJECTIONS !

A. Property Interest

Defendants argue in a footnatetheir objections that Judge Bloom erroneously found that
Louis Lilakos had a property interest in the PropdmgcauséLouis Lilakos cannot be said to
have a property interest in occupying the Property #fieissuance of a vacate order that was
found to be property after an administrative appjeéDkt. 51 at ECF 189n.3.) Based on ae
novo review, he Court disagrees. As Judge Bloom discussed, Louis Lilakos alleged in the
Amended Complaint that he was the owner ofifugerty at issue when the events occuridtke
mere existence of a vacate order, which Plaintiffs still insist waseous, does noiecessani
disrupt the finding of a property interestee Ahmed v. Town of Oyster Bayr. Supp. 3d 245,
257 (E.D.N.Y. 2014) (“[A]t he motion to dismiss stage, the Court must accept the allegations of
the complaint as true, and here plaintiffs have assertgdeat detail that there were no code
violations that would warrant the shutting down of the stdieose allegations, at this stage, are
sufficient to state a property interest for purposes of a substantive due ptares}. Defendants
fail to cite any legal support to the contrarffhe Courtaccordinglyrejects Defendants’ objection

and adopts Judge Bloom’s finding.

Dkt. 50 at ECF 13 (“Plaintiffs asserted that it was the OSE and not the DOB that thede
requirement of certifying correction of DOB violations[.]”).) Also, asatissed above, “[t]he
district court need not . . . specifically articulate its reasons for rejeztpagty’s objections].]”
LaBarberg 588 F. Supp. 2d at 344 (quotations and citations omitted).

11 The bulk of Defendants’ objectiorare devoted torepeatingarguments they made
below—often verbatim. CompareDkt. 51 at ECF 1415 with Dkt. 42 at ECF 14.8; Dkt. 51 at
ECF 1517 with Dkt. 42 at ECF 223; Dkt. 51 at ECF 1:20with Dkt. 42 at ECF 2@21; Dkt. 51
at ECF 2324 with Dkt. 42 at ECF 122; Dkt. 51 at ECF 229 with Dkt. 41 at ECF 3383; Dkt.
51 at ECF 28B0with Dkt. 42 at ECF 245.) Reviewinghese objections for “clear erro)’Diah,
2011 WL 933846, at *1, the Court finds no error, let alone clear error.

10



B. Substantive Due Process

The Court also rejectbased on de novaeview,Defendants’ objection to Judge Bloom'’s
finding thatPlairtiff Louis Lilakos properly pleaded a substantive due preagaim. (Dkt51 at
ECF 21.) He alleges that hisubstantive due process rights were violated because “he and the
other permanent residents were not given the option to exclude transient occrgantisef
Property in order to be allowed to return to the Property.” (Dkt. 47 at ECF 19.) Judge Bloom
found this sufficient to state a substantive due process cl&m. efendants’ objection thaad
Plaintiff Louis Lilakos cured the allegedinlawful conditions, it “likely [would] have led to a
recession of the vacateder,”is based on speculatiomhich, althoughmight prove to berue,is
irrelevant to resolving a motion to dismiss. Rattiex,only determination to be made at this stage
is whetherPlaintiffs’ allegationsare sufficient to state a substantive due process elatinis time
(Dkt. 51 at ECF 21.) Regarding this issues €ourt agrees with Judge Bloaimat based on the
facts alleged in thAmended Complaint, it can be reasonably inferred that there was no reason for
Plaintiff Louis Lilakosnot being affordedhe “opportunity to reoccupy the Bperty as a two
family dwellinginstead of requiringhim] to conform the Property to building codes for transient
use.” (Dkt. 47 at ECF 19.Thus,the Court rejects Defendants’ objection and fitigg Plaintiff
Louis Lilakossufficienty allegesa substantive due process claim

C. Equal Protection

Defendants next challengedge Bloom'’s use of comparators for the purpos&damtiff
Louis Lilakos’s clasof-one Equal Protection claim. (Dkt. 51 at ECF 22)nder ade novo
review, the Court adopts Judge Bloom’s findings to the extent PlaintifsLlolaikos’s clasof-

one Equal Protection claim proceeds, but allows him thirty (30) days to amend his obmaplai

11



add additional allegations with respect to the similarities between himself andriparedors—
i.e.,, Louis Lilakos’s brother and other homes in the neighborf®éod.

“Classof-one plaintiffs must show an extremely high degree of similarity between
themselves and the persons to whom they compare themsdRiestdn 610 F.3d at 59 (citation
and quotation marks omitted).

Accordingly, to succeed on a classone claim,a plaintiff must establish that (i)

no rational person could regard the circumstances of the plaintiff to differ from

those of a comparator to a degree that would justify the differential tretabmen

the basis of a legitimate government policy; and (ii) the similarity in circumstances

and difference in treatment are sufficient to exclude the possibility that the
defendants@ed on the basis of a mistake.

Id. at 60 (citation and quotation marks omitted).

Courts have therefore dismissed claésne clams that do not contain sufficient
detail as to the “degree of similarity” between the plaintiff and the allegegam@tor.
See, e.g.Contiguous Towing, Inc. v. Staté4-CV-4919, 2016 WL 4384718, at *5
(E.D.N.Y. Aug. 15, 2016)dismissing classef-one d¢aim where plaintiff alleged that
competitor did not have contract terminated despite consumer complaints, but provided
“no details . . . about the nature” of the complaints). Here, Plaintiff Lolakds's brother
and other houses in the neighborhood merve as sufficient comparatplatto survive

a motion to dismiss, Plaintiffs need to allege more detelgarding their alleged

12 Although Judge Bloom’s R&R cited the correct legal standard for-ofasae claims,
in finding Plaintiffs’ comparator allegations sufficierihe R&R cited DePietro v. City of New
York 09-CV-932, 2010 WL 449096 (E.D.N.Y. Feb. 2, 201@ePietrq however, relied on the
Second Circuit's decision iDeMuria v. Hawkes328 F.3d 704 (2d Cir. 2003), ase that was
superseded by the Supreme Court’s holdingshcroft v. Igbal556 U.S. 662 (2009)Ruston v.
Town Bd. for Town of Skaneatel&40 F.3d 55, 59 (2d Cir. 2010We hold that the pleading
standard set out ilgbal supersedes the ‘general giion’ deemed sufficient iDeMuria, 328
F.3d at 707.”) Thus, it is not clear that the comparator allegations found sufficieaPietro
would meet the podgbal pleading standard.

12



similarities forthe Court to conclude that there is “an extremely high degree of similarity”
between themRuston 610 F.3d at 59 (citation and quotation marks omitted).

D. Excessive Force

Defendants also ask the Courtrgpect JudgeBloom’s finding that Plaintif§ adequately
pleaded an excessive force claim. (Dkt. 51 at EGER&X% Under ade novoreview, he Court
disagreesin Plaintiffs’ Amended Complainthey allege that when Louis Lilakess arrested on
July 18, 2013, the police screamed at him to not “[expletive] move,” “turn the [explatuaidy”
and “get on your [expletive] knees.” (Dkt. §435.) Louis Lilakos further allegethat “[w]hen
he told them he had a cramp in his leg . . . one cop threatened to hurt [him] with his gun if he didn’t
stay on his knees.”Id.) The Court agrees with Judge Bloom thias possible that verbal threats
combined with the brandishing of the weapon, could be unreasomatbleéherefore constitute
excessive force.'Green v. City of Mount Vernp86 F. Supp. 3863, 296S.D.N.Y. 2015).Thus,
althoudh Plaintiffs’ excessive force claimay ultimately fail, it survives a motion to dismiss.
Plaintiff Louis Lilakoshas thirty(30) days from the date of this Order to amend his Amended
Complaint to name the officers involvét!.

E. Malicious Prosecution

Lastly, Defendantsake issue with Judge Bloom’s finditigat PlaintiffLouis Lilakos has
sufficiently alleged analicious prosecution claiff Without offering eitherdetailed argument or

legal supportDefendants broadlgsserthat “the complaint does not meet all of ttkercriteria”

13The Court acknowledges that Plaintiffs’ excessive force claim is moigsandhatthere
is case law to the contraryfSeeDkt. 51 atECF 16-18.) However, in light of Plaintiffspro se
status and the stage of this litigation, the Cauatlowing this claim to proceed.

14 Notably, Judge Bloom dismissed the malicious prosecakidm as to Plaintiffs Tiffany
Lilakos and Nick Pritzakis based on their inability to show a Fourth Amendmeatigiotue to
their lack of a protected property interest. (Dkt. 4E@F 24-25.)

13



for a malicious prosecutiotiaim, aside from Louis Lilakos possibly having a property interest
(Dkt. 51 at ECF 23*® The only specific challenggefendants raisis to Judge Blooris probable
cause determinatig@arguing that the administrative overturning of one of fisgcesof violation
(“NOV”) “does not lead to a plausible claim that the NOV was issued without probable cause.”
(Id. at ECF27-28) Defendants could have, but failed tegke this argument to Judge Bloom, and
they, therefore, are not entitled to have it considered now. (Dkt. 47 at ECF 23 (“Defendiats
no specific argument challenging the sufficiency of Plaintiffs’ maliciqu®secution
allegations.”).) lllis, 2009 WL 2730870, at *1* Thus, the Court rejects Defendarbjections
regardingPlaintiff's malicious prosecution clair.
CONCLUSION

Accordingly, for the reasons set forth above, the Court adopts, in its entirety, the R&R
which recommendgraning, in part and deging, in part Defendants’ Motions to Dismiss
pursuant to Federal Rules ofT Procedure 12(b)(1) and (6Accordingly, Plaintiffs’ Statelaw
claims will proceed, as will Plaintiff Louis Lilakos’s due process, esigesforce, and malicious
prosecution claim Moreover, PlaintiffLouis Lilakoshasthirty (30) daysfrom the date othis
Memorandum and Order to amend the Amended Complaint to name the offiegysdly

involvedin his excessive force claim and supplemenepisal potection clas®f-one allegations.

15 To the extent Defendants’ objection is that Judge Bloom failed to determine whethe
Plaintiffs have sufficientlyalleged everyelement of a malicious prosecution claim, the Court
rejects hat argumentinding that itis demonstrablyncorrect. (SeeDkt. 47 at 23-25.)

181n any event, Defendants have not provided any legal support for their position and the
Court has found none.

17 As to all other aspects of the R&R to which DefendantsPaaidtiffs did not specifically

object, the Court has reviewed Judge Bloom’s thorough andreasbned R&R and finds no
error, clear or otherwise.
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If after amendment, Defendants deem Plaintiff Louis Lilakos’s setd®ne allegations
insufficient, they shall file a letter in accordance with the Court’s IndaliiRules and Practices,

requesting a prenotion conference in anticipation of a motion to dismiss.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 32016
Brooklyn, New York
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