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UNITED STATES DISTRICT COURT FOR ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

ONEWEST BANK N.A.,
MEMORANDUM
AND ORDER

- Versus - 142V-5290(JG)YVVP)

Plaintiff,

ROBERT W. MELINA; AMERICAN
EXPRESS CENTURIONBANK;
AMERICAN EXPRESS BANK, FSB;
CITIBANK, N.A.; WILLIAM R. SANTO;
MAGALY BERMUDEZ; LOUIS
BERMUDEZ; CARMEN MEDINA;

Defendants

APPEARANCE:
HOGAN LOVELLS US LLP
875 Third Avenue
New York, NY 10022
By: Jonathan E. Samon
Attorneysfor Plaintiff
LAW OFFICE OF MICHAEL BRUK
138 West 25th Street, 10th Fl., Suite C1001
New York, NY 10001
By: Michael Bruk
Attorney for DefendariRobert W. Melina
JOHN GLEESON, United States District Judge:
On September 1,014 plaintiff OneWest BankN.A. (the “Bank”or
“OneWest) filed this foreclosure action aligng, among other things, thaefédndanRobert
Melina defaulted ora mortgagéaken out with the Bantor a propertylocated atl245 77th
Street, Brooklyn, New York 11228. The Bank filed this summary judgment motion on May 8,

2015, and Melina cross-moved to dismiss for lack of jurisdictldreard oral argumemin June
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18, 2015. For the reasosmtedbelow, the Bank’snotion for summary judgment ggantel and
Melina’s crossmotion to dismiss is denied
BACKGROUND

Unless otherwise noted, the facts set forth here are either undisputed, or, if
disputed, are viewed in the light most favorabl&tina, against whom summary judgment is
sought. See Abramsow. Patakj 278 F.3d 93, 101 (2d Cir. 2002).

OnFebruary 262007 ,Melina obtained a loan from Wall Street Mortgage
Bankers LTD. Hexecuted a notghe “Note”) evidencinga loanin the amount of $591,0Ghd
a mortgage (the “Mortgageand together wtih the Note, the “Mortgage Loanthat secured the
loan with property located at 1245 77th Street, Brooklyn, New York, 11228 (the “Property”). Pl.
Rule 56.1 Stmt. {;DickersonAff. § 4, Exs. A-B. The Note was lategndorsed to IndyMac
Bank, F.S.B. (“IndyMac”), whiclater became IndyMac Federal Bank, FSB. One\llesame
the owner and servicer of the Mortgage Loan on March 19, 2009. PIl. Rule 56.1 Stmt. 1Y 4-6;
Dickerson Aff. 11 6, Exs. CP.

Melina defaulted on the Mortgage Loan when he failed to make paymentsystart
on August 1, 2009. PI. Rule 56.1 Stmt. q 7; Dickerson Aff. § 12. OneWest mailed Melina a
notice of default on February 26, 2014. PIl. Rule 56.1 Stmt. { 8; Dickerson Aff. 12, Ex. F. On
February Z, 2014, OneWest mailed Melina a 88y notice as described in New York Real
Property Actions and Proceedings Law (“RPAPL”) § 1304. PI. Rule 56.1 Stmt. § 9rdoicke
Aff. § 13, Ex. G. The 90-day notice was duly filed with the New York State Departihent o
Financial Services. Pl. Rule 56.1 Stmt. § 10; Dickerson Aff. § 14, Ex. H.

The Mortgage Loan remains in default, and as of the date of the complaint, an

unpaid principal balance of $583,452.48 remains due to the Bank. PI. Rule 56.1 Stmt. 1 12-13;



Dickerson Aff. § 15L7. Because the other defendants have failed to appestificates of
default have been issued as to each of theeeECFNo. 40, Apr. 14, 2015.
DISCUSSION
A. Melina’s Motion to Dismiss

First, | will address Melina crossmotionto dismis based on lack of
jurisdiction. Melina arguethat OneWes$ principal place of business is in New York, and
because Melina is also a citizen of New York, there is no diversity jurisdictmnth& reasons
explained below, the motion to dismis denied.

1. The Standard of Review

“A case is properly dismissed for lack of subject matter jurisdiction URdler
12(b)(1) when the district court lacks the statutory or constitutional power to adguidita
Makarova v. United State201 F.3d 110, 113 (2d Cir. 2000n addition,“[a] plaintiff asserting
subject matter jurisdiction has the burden of proving by a preponderance of the ethdgitce
exists.” Morrison v. Nat'l Australia Bank Ltgd547 F.3d 167, 170 (2d Cir. 2008) (internal
guotation marks omitted). In deciding a Rule 12(b)(1) motadistrict court may consider
evidence outside of the pleadingd.

2. Diversity Jurisdiction

Melina argues that OneWestprincipal place of isiness is in New York. Melina
Br., ECF No. 52, May 8, 2015, at 4. OneWsstbmplaint alleges thatig a National
Association with its principal place of business in California, and Melinaitszarcof New
York. Compl., ECF No. 1, Sept. 10, 2034,23. OneWest alleges that subject matter

jurisdiction exists because there is complete divebsityween the partieend the amount in

! Certificates of default were entered by the Clerk for defendants Amdtiqaness Bank, FSB,

American Express Centurion Bank, Louis Bermudez, Magaly BermudelzafiktiN.A., Carmen Medinand
William R. Santo



controversy exceeds $75,000. Compl. T 11 (citing 28 U.S.C. § 1332). In this motion, OneWest
asserts that its main office and principal place of business is in@aifbased on an affidavit
submitted by Jon Dickerson, the First Vice President of its foreclosure depgrand an
application to the Federal Reserve System. Samon, B No. 55, May 22, 2015, Ex. 1 |
1-2, Ex. 3at9.

In Wachovia Bank v. Saofidt, the Supreme Court held that a national bank is
“located” in the state designatedits articles of associaticasits main office. 546 U.S. 303,
318-19 (2006). See also Excelsior Funds, Inc. v. JP Morgan Chase Bank, A&\ F. Supp. 2d
312, 313 (S.D.N.Y. 2006) [A] national bank is a citizen only of the state in which its main
office is located, and not the state in which its principal place of businessiedpif that state
differs from the location of its main officg. For purposes ahis motion to dismiss, OneWest
has established that it is a citizen of California.

Melina next argues that because of the proposed acquisition of OneWest by CIT
Group, Inc. (“CIT”), CITs principal place of business should be used for purposes of diversity
jurisdictioninstead of OneWe'st SeeMelina Br. at 1416. As proofMelina excerpd portions
of an Application to the Board of Governors of the Federal Reserve System thaedtsthm
proposed acquisition of IMB Holdco LLECIMB”) by CIT.? SeeMelinaBr. atEx. 1. Melina
argues that becau§dT’s principal place of business is in New York, and IMB is the parent
company of OneWesOneWest's citizenship is New YorlSeeMelinaBr. at 1415. OneWest
argues that the acquisin of IMB was not completed at the time the acti@aswrought in

September 2014, and it was also not complete at the tirteenebtion It also argues that the

2 OneWest notified the parties through its Disclosure Statement that it is dwr@ge\West Bank
Group LLC,which is in turn ownedby IMB. Pl.Opp. Br., ECF No. 54, May 22, 2015, at 4, rsde alsdRule 7.1
Corp. Disclosure Stmt., ECF No. 2, Sept. 10, 2014.
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citizenship of any actual or proposed parent company is irrelevant for purpabesrsily
jurisdiction. Pl. OppBr. at4-5.

| agree that the citizenship of any actual or proposed parent of OneWest does not
control OneWest's citizenship for purposes of diversity jurisdicti®aeeFrisone v. Pepsico,
Inc., 369 F. Supp. 2d 464, 472 (S.D.N.Y. 2005) (“As a general rule, a separately incorporated
entity is. . . considered to have its own principal place of business.”) (internal quotation marks
omitted);see alsaCharles Alan Wright et gl13F Federal Practice & Procedurg 3625 (3d ed.)
(“The general rule applied by the federal courts in numerous cases in this situdizd@mis
subsidiary corporation has its own principal place of business for purposes of yliversit
citizenship jurisdiction, unless it is merely ‘atter egdor agent of the parent corporation.”).

For these reasons, Melina has failed to establish that the case should bgedismi
for lack of jurisdiction, and his motion to dismiss is denied.

B. Plaintiff’'s Motion for Summary Judgment
1. The Standard of Review

A court may grant summary judgment if the moving party shows that “there is no
genuine dispute as to any material fact and that the movant is entitled to judgmenttas af ma
law.” Fed.R. Civ. P. 56(a). A dispute is genuine if “the evidence is shaha reasonable jury
could return a verdict for the nonmoving partydhderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986) see also Mitchell vVShane 350 F.3d 39, 47 (2d Cir. 2003)ln deciding whether
there is a genuine issue of material fact as to an element essential tosagaakty the court must
examine the evidence in the light most favorable to the party opposing the motion, arel resol
ambiguities and draw reasonableeir@inces against the moving partdbramson 278 F.3dat

101 {nternal quotation marks omitted



On the other hand, in order “[t]o survive summary judgment . . . the non-moving
party must come forward witlspecific facts showing that there is a genussee for trial”
Reiseck v. Universal Comins of Miami No. 06€CV-777(TPG), 2012 WL 3642375at*2
(S.D.N.Y. Aug. 23, 2012) (quotinglatsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S.
574,586 n. 11 (1986)).Conclusory allegationgonjecture, and speculation .are insufficient
to create a genuine issue of facKerzer v. Kingly Mfg 156 F.3d 396, 400 (2d Cir. 1998).

2. The Bank’s Prima Facie Case for Foreclosure

“Under New York law, summary judgment on a mortgage foreclosure action is
appropriate where the Note and Mortgage are produced to the Court along witthattloé
Mortgagor has failed to make payments due under the NBegency Sav. Bank, F.S.B. v.
Merritt Park Lands Assoc139 F. Supp. 2d 462, 465 (S.D.N.Y. 2001Qnte the plaintiff has
established its prima facie case by presenting the Note, Mortgagecahdipdefault, the
Mortgagee has a presumptive right to foreclose which can only be overcome bynzatiaé
showing by the Mortgagdr.ld. at 465-66.

OneWest has established its prima facie case feclimsure.First, it produced
the Note and MortgageSeeDickerson Aff.q 4 Exs. AB. Next,it submitted unrefuted
evidence oMelinas failure to make payments under the Mortga§eed. 1 12-16,Exs.A-B,
F-H. As Melina has not disputed facts that question the existence of any of thesaelewién
turn to consideMelina s affirmative defenses.

3. Melina's AffirmativeDefenses

For Melina to make an “affirmative showing” that a defetasthe action exists,

the evidence must be submitted in an admissible form “sufficient to require a ttfzt(of

defense) . . . . mere conclusions, expressions of hope, unsubstantiated allegatsegions



are insufficient.” Resolution Trust Corp. v. J.l. Sopher &.Cimc., No. 94CV-7189 (DC), 1995
WL 489697 at*2 (S.D.N.Y. Aug. 15, 1995)iiternal quotation marks omittedwith that
standard in mind, | will consider the defenses Malina asserts.
a. Lack of Proper Standing

Melinaargues thathe Bank lacks proper standing to bring this action on two
grounds: (1) the Bank is not a “hold@pf the Note because it failed to establish that the Note
was physically delivered to the Bardnd(2) the Note lacks thendorsement necessary to prove
it was assigned to the BanBeeMelina Br., ECF No. 56, May 22, 20184-10. UnderNew
York law, aplaintiff establishestandingn a mortgage foreclosueetionby demonstratinghat
it is “both the holder oassigne®f thesubjectmortgageandthe holder oassigneef the
underlying noteat thetime theactionwascommenced. DeutscheBankNatl. TrustCo.v.
Whalen 969N.Y.S.2d 82, 83-842d Dept 2013) (internalquotationmarksomitted) seealso
DeutscheBankNatl. TrustCo.v. Rivas 945 N.Y.S.2d 328, 32@d Dept 2012) (“When a
plaintiff’'s standingo commenceforeclosureactionis placedin issueby thedefendantit is
incumbent upon thplaintiff to establishts standingo beentitledto relief.”) (internalcitations
omitted)

TheBankhasmetits burden ofestablishinghatit hasstandingo bring this
action. Physicaldelivery of the notas necessaryo be a holder.U.S. BankNat'| Assn v.
Cange 947N.Y.S.2d 522, 5242d Dept 2012) (“Either awritten assignment of the underlying
note or thephysicaldeliveryof the noteprior to thecommencementf the foreclosuractionis

sufficientto transfertheobligation”) (internalquotation marksomitted); seealso Lasalle Bank

3 A “holder” is “the personin possessioof anegotiable¢angibledocumenbf title if the goodsare

deliverableeitherto beareror to the orderof the personin possessiofi N.Y. U.C.C.8 1201(b)(21)B). A “bearer”
is apersonin possessionf a “negotiablanstrumenthegotiableangibledocumenbf title, or certificatedsecurity
thatis payableto beareror indorsedn blank.” Id. at § 1201(b)(5).
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Nat’'l Assn v. Ahearn 875 N.Y.S.2d 595, 59@Bd Dept 2009)(“An assignment of mortgage
does not have bein writing andcanbeeffectivethroughphysicaldelivery of themortgage’)
(internalcitationomitted).

MelinaargueghattheBankhas not showfactualdetailsof deliveryasrequred
by New York law. However,OneWest has submittedfidavits from a corporate officer ammthe
of its attorneyg that show it was in physical possession of the Note before commencing this
action. SeeDickerson Aff. 1 5, 11Ex. A; Young Decl. 1 3-&xs. AB. Thisis enough under
New York law to showdeliveryof a note.SeeKondaur Capital Corp. v. McCar®81 N.Y.S.2d
547, 548 (2d Dep’t 2014) (“The plaintiff also established that it had standing as the holaer of t
note and mortgage by submitting the written mortgage assignments and thetadfitiai
plaintiff’s president, which established that it had physical possession of the note prior to
commencement of this action.”) (citations omitteds a matterof law, the Mortggewasalso
transferredo the Bankat thetime theNotewastransferred See Mortgag&lec.Registration
Sys.nc.v. Coakley 838 N.Y.S.2d 622, 62(2d Dep’t 2007) (Themortgage'passe[sjasan
incidentto the promissory notd. (citationsomitted)

Not only hasthe Bank shownphysicaldeliverysufficientto makeit a holderjt
hasalsoestablishedt is anassigne®f the Note and MortgageéDneWest argues it is the
assignee of thbortgage and Nte because of the execution of a Loan Sale Agreement (“LSA”)
between OneWesind IndyMag® pursuant to which OneWest acquitainloans from
IndyMac, including théMortgage Loarat issue.SeePl. Reply Br. at 5-6Dickerson Aff. 1 &8,
Ex. D. The LSA is sufficient underéW Y ork law to assigrthe Note to OneWestSeeRajamin

v. Deutsche Bank NafTrust Ca, 757 F.3d 79, 91-92 (2d Cir. 2014)dar language of sale

4 The FDIC acted as receiver for IndyMac at the timeL.th& was executedPl. Rule 56.1 Stmt. |



agreement sufficient to assign mortgage and note). AtV ortgage followedhe Noteby
operation of law.SeeCoakley 838 N.Y.S.2cht 623.

Melina next argues that the Note lacks the requinetbesements to prove it was
properly assigned to OneWest because of a requirement in the LSA thatabmmi& be
endorsedn a certain form that includebat they are payable “to the order of OneWest Bank,
FSB....” SeeDickerson Aff., Ex. Dat§ 3.04(b). Melina points out that the Mortgage Loan is
endorsed in blank and does not follow the specified form in the IS&Dickerson Aff., Ex. A.
at 3 However, the form of the endorsement is unrelated td\@sts status as assignee of the
Mortgage Loan.Ses Rajamin 757 F.3d at 9B2. Moreover, the plain language that evidences
the intent of the seller is all that is necessary for the LSA to have opasaéedeffective
assignment to OneWesgee Suraleb, Inc. v. Int'l Trade Club, In€¢88 N.Y.S.2d 403, 404 (2d
Dept 2004). Therefore, a the holder and assignee of the physically delivered Note, OneWest
has standing to bring this suit.

b. Lack of Subject Matter Jurisdiction

Melina contends that theourt lacks subject matter jurisdictiom hear this action
for the reasons stated in his crosstion to dismiss For the reasons discussed above, that
defense also fails.

C. Unclean Hands and Public Policy

Melinafurtherargues that the Batskaction isbarred by the equitable doctrine of
unclean handsHowever this defensdails as a matter dhw. SeeUnited Statey. Bedford
Assocs 491 F. Supp. 851, 868 (S.D.N.Y. 1980) (under New York law, doctrine of unclean
hands was not available as a defense in a foreclosure aafitth)n part, rev'd in part on other

grounds by 657 F.2d 1300 (2d Cir. 1981Fven if the defense were available, Melsa



argument depends on his assertion that OneWest did not follow the proper form of endorsement
as required by the LSA, which, as discussed above, does not negate OsnsWrst’as a proper
holder of the Mortgage LoarMelina’'s further affirmative defense that the action is barred as
against public policy also depends on the argument that OneWest did not follow the proper
endorsement procedure in the LS#d is rejected for the same reason
d. Laches

Melinaalleges thaOneWess action is barrethy theequitable doctrine daches.
Lacheshowever, is not a defense to a foreclosagtidn brought within the statute of limitations.
See N.Y. State Mortg. Loan Enforcement & Admin. Corp. v. N. Town Phase Il Hocs&894
N.Y.S.2d 183, 184 (1st Dep’t 199Fjirst Fed. Savs. & Loan Ass’n of Rochester v. Capalpngo
544 N.Y.S.2d 44, 45 (3d Dep’t 1989). Because there is no argument that OneWest did not
commence the foreclosure action within the applicablgsat-statute of limitations, this
defense also failsSeeN.Y. C.P.L.R. § 213(4).

e. The Additional Defenses

Melina' s additional affirmative defenses are dema the ground that he failed
to present sufficient evidence “to require a trial (of that defeng&gsolution Trust Corp1995
WL 489697, at *2.0neWeshas established a prima facie case of foreclosure, to which Melina
has failed to establismgviable affirmative defense Therefore, OneWest has established that
it is entitled to summary judgment on the foreclosure claim.

C. Melina’s Counterclaim for Abrney’s Fees

Melina has asserted a counterclaim for attosfes and expenses pursuant to

New York RealProperty Law8 282(1), which provides for attornsyfees in the successful

defense of any action or proceeding commenced by the mortgagee dgamsttggor . . . .”
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Because OneWeéstmotion for summary judgment is granted, Melina has not successfully
defended this action. Accordingly, his counterclaim for attos&gs is dismissed
CONCLUSION
For the reasons stated abd®egWests motion for summary judgment gganted
and Melinas crossmotion to dismiss is deniedMelina s counterclaim for attornéyfees is also

dismissed.

So ordered.

John Gleeson, U.S.D.J.

Dated: August 31, 2015
Brooklyn, New York
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