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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DARRYL HARLEY,
MEMORANDUM & ORDER
Plaintiff, 14-CV-5452(PKC)

-against
THE CITY OF NEW YORK NEW YORK
CITY POLICE DEPARTMENT,
DETECTIVE JOHN DOE #land
DETECTIVE JOHN DOE #2
Defendants.
PAMELA K. CHEN, United States District Judge:
The City of New York(“City”) , New York City Police Department, and Detective John
Does #1 and #2 (“Defendants”) move to dismiss Darryl Harley's (“PiE)ntomplaint alleging
claims under 42 U.S.C. § 1983 and New Y&thte law. For the reasonset forth below, the
motion is GRANTED in part and DENIED in part.
BACKGROUND
At approximately 4:30p.mon July 15, 2013, Detective John Does #1 and(#ae
Individual Detective Defendantsgrrested Plaintiff at his employer’s offiteQueens, New York

The Individual DetectiveDefendantshandcuféd Plaintiff and paradd him out of the office,

through the grounds, and irdgolice cay without telling Plaintiff the reason for his arrés{Dkt.

! These facts are taken from Plaintiff's Complaint, as well as from extriosimaents that
the Court has considered in ruling on this motion. While a court ruling on a motion to dismiss
generally is required to look only to the allegations on the fadeeotomplaint, it may also
consider “documents attached to the complaint as an exhibit or incorporated infeerbnae,
matters of which judicial notice may be taken, or documents either in plashiiffissession or of
which plaintiff[] had knowledgend relied on in bringing suit.Chambers v. Time Warndnc.,
282 F.3d 147, 153 (2d Cir. 2002) (ellipses omitted) (quotation marks omitted).
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1 9 18-21 Dkt. 133 at 9-10.F Plaintiff was taken to the 110th Precinct, where one of the
Individual Detective Defendasmtinformed Plaintiff that a tenaim the buildingwherePlaintiff
workedas gporterhad accused Plaintiff of taking her credit cafidhe detectives also told Pl&fh
that there existed a videotape showing Plaintiff using the credit card at asMapgrtment store.
(Id. 19 2224, Dkt. 133 at7, 17~20.) Plaintiff was held for approximately nine hopaster which
hewas givera letter from the District Attornéy office, stating thahis arrest had been dismissed
and was releasedDkt. 1 1 26—-29; Dkt. 13-3 at 25-28.)

DISCUSSION

. Legal Standard

To survive a motion to dismiss under Rule 12(b)(6) of the Federal Rules of ©sddire,
a complaint musallegefacts sufficient to “state a claim to relief that is plausible on its faod’
“raise a right to relief above the speculative lev@éll Atl. Corp. v. Twomb|yb50 U.S. 544555,
570 (2007). The Court, in ruling on a motion to dismiss, rfacstept alfactual allegations in the
complaint as true and draw all reasonable inferences in favor of the plaiB&HOC v. Port Auth.
of N.Y. & N.J. 768 F.3d 247, 253 (2d Cir. 2014).

[l. Plaintiff's Claims

Though hardly a model of artful pleadindlaintiff's Conplaint appears t@assert the
following claims: (1) as to the City and New York City Police Department, false arrest under
Section 1983 and New Yo&tate law(First, Second, and Third Causes of Action); &ds to

the Individual Detective Defendantsal§e arrestuinder Section 1983 and New Yogkate law

2 All page references correspond to page numbers generated by the Electronilidgur
(“ECF”) system, and @t the document’s internal pagination.
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(First Causeof Action), and negligenceinder New YorkState law(Fourth Causef Action).®
Defendants have moved to dismiss Plaintiff's Complaint in itseggtir(Dkt. 10) The Court
addresses thdaimsassertecgainst each Defendantturn.

A. Claims Againsthe New York City Police Department

Plaintiff's claims against the New York City P@iDepartment must be dismissethe
New York City Police Department is not a suable entity. N.Y.C. Charter §&B&ctions and
proceedings for the recovery of penalties for the violation of any law shalbbgHtrin the
name of the city of New York and not in that of any agency, except where otheraugkedrby
law.”); see Jenkins v. City of Ne¥ork 478 F.3d 76, 93 n.19 (2d Cir. 2007)T{he NYPD is a
non-suable agency of the City."T.herefore Defendants’ motion to dismiss is granteath
prejudice as to all claims asserted agaitist New York City Police Department

B. Claims Against thendividual Detective Defendarits

Plaintiff asserts claims against timglividual Detective Defendasfor negligence under

New York State law (Dkt. 1 113446 (Fourth Cause of Action)), and féalse imprisonment

3 Defendants are correct that Plainéifo allegesiolationsof his First Amendmentights

(Dkt. 1 1111 2, 3, 12) but “pleads no legal or factual basis for this claim” (Didt.al8 n.1). Because
Plaintiff has failed tallegeanyfacts in support of, or which would permit the Court to infer, a
claim arising out of the First Amendmetitese claimmust be dismissedsee Twomb|yb50 U.S.

at 555 (holding thatwhile “detailed factual allegations” are not reguirto survive a motion to
dismiss “a plaintiff's obligation to provide the grounds of his entitlement to relief requicge m
than labels and conclusions,” namely factual allegations that are “enougéet@ raght to relief
above the speculative levglinternal quotation marks and citations omitted) (alteration omitted).

4 Defendants allege that “[t]he only suable entity named by plaintiff i€itys (Dkt. 10-
1 at13), and that Plaintiff should not be permitted to amend his Complaint to “britgpaafaest
claim against individual officers” since such an amendment would be “futiledt@5). However,
Plaintiff has stated a claim against the Individual Detective Defendantghtitbey remain
unnamed, and has alleged sufficient facts to S&tdon 1983 and New Yorgtate lawclaimsfor
false arrest, on which the Court is unable to rule as a matter of law at thisfstegyproceedings.
See infra Because leave to amend pleadings should be “freely give[n] when justice so requires
Fed. R. Civ. Proc. 15(a), Plaintiff shall be permitted to amen@dmnsplaint to name the specific
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and detention” under both Section 1983 and New Y takeSaw(seeid. 11 18-33(First Cause
of Action)).
1. Negligence

Plaintiff's Fourth Cause of Action seeks to impose liability onltitvidual Detective
Defendants for “negligently, carelessly and reskly perform[ing] their dutias that theyfailed
to use such care as trained police officers/detectives would have used under simil
circumstances and “were negligent, careless and reckless in the manner in which they gperated
controlled and maintained the detention of plaintiff.” (Dkt. 1 § 4¢hjs claim must be
dismissedwith prejudicepecause ‘ijnder New York law, a plaintiff may not recover under
general negligence principles for a claim tlaat enforcementfficers failed to exercise the
appropriate degree of care in effecting an afreBernard v. United State25 F.3d 98, 102 (2d
Cir. 1994. See also Wilson. City of New YorkNo. 06€V-229, 2010UJ.S. Dist. LEXIS
143851, at *93-94 (IP.N.Y. May 27, 2010)reconsidered on other ground2010 U.S. Dist.
LEXIS 92871 (E.D.N.Y. Sept. 3, 2010) (granting summary judgment in favor of defendants on
plaintiff's negligence claim against police offiger

2. False Imprisonment and Detention

Plaintiff's First Cause of Action asserts claims‘f@ase imprisonment and detentién
seemingly under both Section 1983 and New YdegteSlaw (SeeDkt. 1 § 12 (“This action
arisesunder . . . Title 42 United States Code section 1983 and . lawwkeand statutes of the
State of New York.)). The Court treats this claiasonefor false arrestSee Jenkinst78 F.3d

at88 n.10 (False arrest is simply false imprisonment accomplished by means of arfulnlaw

Individual Detective Defendants against whom he has alleged his S&888nand New York
State law false arrest claims.



arrest.); Little v. City of New Yorkd87 F. Supp. 2d 426, 437 (S.D.N.Y. 2007) (“False arrest is
simply an unlawful detention or confinement brought about by means of an atiesthan in
some other way and is in all other respects synonymous with false imprisdirfogratation
marks omited) The elements of a false arrest claim under Section 1983 are substantially the
same as the elements under New Y8tke law Plaintiff must show that “the defendant
intentionally confined him without his consent and without justificatidbee Wgant v. Okst

101 F.3d 845, 852 (2d Cir. 1996). Under both Section 1983 and New Yiekl&wv,‘the
existence of probable cause is an absolute defense to a false arrest &a&ighy’v. Couch439
F.3d 149, 151-52 (2d Cir. 2006).

a) Consideration oExtrinsic Materials

In moving to dismissDefendants have attached a number of extrinsic materiathéyat
argue “illuminate whether probable cause existé®kt. 10-1 at12.) The Court takes judicial
notice of the transcript of Plaintiff's testimoaya Rule 50-h hearing (Dkt. 13}3as that is a
matter of public record whose contents are “not subject to reasonable dispute,” Fad. R. E
201(b),and becausklaintiff refers to this hearing in his Complaint (Dkt. 19), and has not
disavowed in his opposition briefing any of his statements contained therein or atherwis
challenged the accuracy of the transcript. While the Court would ordinaciipel¢o take
judicial notice of the other extrinsic materials submitted by Defendse¢bkt. 13-2), the Court
does so in this limited instance because both parties have relied uporxthase enaterialsn
their submissions on the instant motion, and Plaintiff himself appears to Hueegturacy of

those materials®

® Thepolice reports (known as “DD5s”) submitted by Defendants do not contain the types
of facts to which judicial notice typically applies. As an initial matter, the rectthreinselves
make clear that tlye“contain[] sealed information” (Dkt. 23 at2), and therefore it idoubtful

5



b) Probable Cause

Ironically, it is precisely the materiatd which Defendants seeo have the Court take
judicial notice that lead the Court to deny the motion to disasgs Plaintiff’'sSection 1983 and
New York State law false arrest clainagjainst théndividual Detective Deferahts. As
Defendants correctly note, a witness identification of an alleged perpetithjorowide
probable causeabsent circumstances that raise doubts as to the victim’s veragig.'Singer
v. Fulton Qy. Sheriff 63 F.3d 110, 119 (2d Cir. 1995)SgeDkt. 101 at20—23; Dkt. 14 at 4-8
Here,the DD5s, coupled with the facts as pleaded in Plaintiff's Complaint, raise doubtgtees to
veracityof the victim’s identification of Plaintifand place in dispute the facts known to the

Individual Detetive Defendants at the time of Plaintiff's arrgsrticularly when viewed in

such reports even constitute public records. Moreover, to the extent the DD5s do equostiitit
records, Defendants’ own cited authority (Dkt.-ILGat 23) indicates that judicial notice is
appropriate only as tin relevant partpublically available materials of which plaintiff had actual
notice and relied upon in framing his or her complaihioivery v. City of New YoriNo. 10 Civ.
7284, 2014 U.S. Dist. LEXIS 77533, at=*® (S.D.N.Y. June 6, 2014)Here, Plaintiff was
unaware of the DD5s untilis counsel received them on March 16, 204afer the filing of the
Complaint in this action (Dkt. 12at10.) Finally,even were the DD5s considered public records
of which Plaintiff had noticethe facts containeth such police reportare often subject to
reasonable dispute and come from sources whose accuracy cannot always (oicalligrbat
assumed.SeeFed. R. Evid201(b) (“The court may judicially notice a fact that is not subject to
reasonable dispute because it . . . can be accurately and readily determinsdufrces whose
accuracy cannot reasonably be questioned.”).

The Court is particularly disinclined to take judicial notice of such extrinsic iakstert
this stage of the proceedings. The district court opinions cited by Defendamthstainding, the
Court is mindful of the Second Circuit's exhortation that “[c]onsideration oae&trus material
in judging the sufficiency of a complaint is at odds with the liberal pleadargiatd of Federal
Rule of Civil Procedure 8(a)(2).”"SeeChambers 282 F.3dat 154-55(comparing summary
judgment phase, at which “the court is required to consider all relevant, admessidace
submitted by the parties and contained in pleadings, depositions, answers ¢gatbes, and
admissions on file, together with affidavits”) (internal quotation marks omitdicbses omitted)
Abdul-Rahman v. City of New YqrkOCiv. 2778, 2012 U.S. Dist. LEXI85653, at *10 (E.D.N.Y.
Mar. 27, 2012) €xcludingofficer trial testimony, report prepared by officer, and memo book
prepared by officeas“inappropriate for consideratigheven on judicial noticepn a motion to
dismisg.



light of the totality of the evidence (which is largely circumstantial, as Daféadhemselves
appear to acknowledge (Dkt. 14 at B)h. SeeMiddleton v. City of New YoriNo. 04CV-1304,
2006 U.S. Dist. LEXIS 44320, at *15-19 (E.D.N.Y. June 19, 2006) (denying motion to dismiss
false arrest claim wher¢ghe facts surrounding the police investigation and its impact on the
veracity of [the complainant’s] complaint, and the inferences to be drawn fromvbatigation,

are in dispute”.

The DD5s tell the following storyOn June 2, 2013 womarappeared ahe 116h
Precinctandreporedthat, on May 31, 2013he realizedhather bag was missing and that the
missing bagontained among other things, a credit casltowhich suspicious activity had been
reported bythe victim’'sbank. (Dkt. 13-2 at 107) The DD5sfurtherindicatethat the victim
reportedast seeinghe bag in her apartment &ay 29, 2013, and that betwetrat timeand
May 31, the day the fraudulent transaction was repaatedithe victim realized her bag was
missing no one had entered her apartment otherttianictimherself, her husband, and an
unspecified number of “Ledik Maintenance worker$ who were “in and out of her apartment”

during that time. Ifl.) However,“at no time did [the victim] obsenja Lefrak worker]take her

property.” (d.)

® Notably, the majority of the casesited by Defendants in support of finding probable
cause based on a singigewitness identification were decided at the summary judgongrast
trial stags. (SeeDkt. 101 at 20-24 Dkt. 14 at4-8.) Indeed,the two cases presented by
Defendants athemostsimilar totheinstant actionBrunson v. City of New Yarklo. 0#CV-2308
(E.D.N.Y.Jan. 26, 20)1Dkt. 151), andOgden v. D.C.676 F. Supp. 324 (D.D.C. 198likewise
arose in the summary judgment taxt. (SeeDkt. 14 at 6-7.)

" All but one of the DD5s, which were attached to Defendants’ motion to dismiss (Pkt. 13
2), were authored b@fficer ChristopheKelly.

8 At that time, he victim lived ina Lefrak apartmenbuilding inwhich Plaintiffworkedas
a porter (Dkt. 13-3at21-23.)



Based on conversations with the victim and her b@fiicer Kelly leamedthat
fraudulent transactions had occuretgdhree locations: a Macy’'s department store, a Popeyes
restaurant, and a Duane Reade pharmacy. (Dkt. 13-2 at 11.) On June 8f€di3Kelly
determined thatie perpetrator of the fraudulent transactions was identifiable only in the
surveillance footagom the Macy’s store, but not from the other two locations. (Dkt.21&8
13 (regarding Duane Reade, the officer was “unable to determine who made thenzeltho
purchases with the Complainants [sic] Card”; regarding Popeyes, “the video gidvide any
investigative value and [sic] impossible to identify possible perpetrators due to the high
volume of store customers”).)

Almost three weeks after thectim'’s initial in-person report, on June 21, 2008ficer
Kelly, accompanied btwo other officerswent to the Macy’s store wheseme of the fraudulent
transactiontiad occurred Officer Kelly reported that he viesdthe surveillanceideoat that
time. (Dkt. 132 at15.) The surveillance footage revealed that, on May 30, 2013, at
approximately’2150 hours [9:50pm], the [] male and female perpetrators utilized the
Complainantgsic] stolen credit card to purchase items at Mdsigd.” (Id. at 15, 18.)Officer
Kelly was able to obtain a still image of the male and ferpatpetrators who had used the
victim’s credit card at Macy’s.Id. at 15.) Officer Kelly's descriptionof the male perpetrator
for a wanted flyeconsisted only ofblack” and having “short” hair, but otherwiseft blank or
marked asinknown, the perpetrator’s height, weight, eye and hair color, hairstyle, coamlexi
skin tone, clothing, and distinguishing body marks. (Dkt. 13-2 at 18.)

The DD5s indicate thatypoJune 26, 2013fficer Kelly conducted a follow-up interview
of the victim at the 110tRrecinct. Officer Kelly showed the victim thsurveillancevideo anda

still image obtained from Macy’s, which depicted thale and femalperpetratorsisingthe



victim’s credit card. Dkt. 13-2 at 22.) The victim “informedfficer Kelly] that she [wa]s

unable to decipher if the male in the video is the person who was present inside ofthegrdpa
to conduct maintenance work.1d() Additionally, the victim “referated that she never
physically saw Lefrak Maintenance workers take her bag,” ththegkictim allegedly told

Officer Kelly thatthe bad'was present in her apartment before the maintenance workers were
there and missing once the work was completed inside of her apartmdnt.Tifere is no
indication, either in Plaintiff's Complaint or in the DD%BatOfficer Kelly or any other law
enforcement personnel inquiredtbé victimas tothe numbeandor anydescription®f the
maintenance workers wiveere present iherapartmenbn the day she lasawher bag.

On June 27, 201®fficer Kelly “request[ed] that this case be marked closed,” and
reported thatinvestigative Lead$were] Exhausted.” (Dkt. 13-2 at 23Qfficer Kelly reported
that the victim “is unable to identify any possible perpetrators or the Maintemankersthat
she hired, from the video surveillance collected,” and he reported furthéne¢hattim “also
stated tdhim] that she never physically saw any Maintenance workers take her léhg.” (
Moreover,Officer Kelly noted that “there is no further video surveillance available to [him] and
there was no other traceable property takdte also noted that “no other [fraudulent credit
card]transactions were attemptédId.) There is no indicatiowhetherOfficer Kelly or any
other law enforcement personmalestigatedhrough anyLefrak entities or individualg/hich
maintenance worketsad beenn the victim’s apartment on the day the victim lsatvher bag
and/or which raintenance workers were absent fribra victim’s buildingon the dates and times
of the fraudulent transactionmsvolving the victim’s credit card.

The DD5s indicate that on July 8, 2018s5tjshy of two weeks after the victim’s last in

person interviewQfficer Kelly conducted another inepson interview with the victirtat her



request so that she [could] view the video surveillance collected from Macy’s oneé rfiokt.
13-2 at 24.) “After reviewing the video surveillance obtained, [the victim] irddr{@fficer
Kelly] that the person that was utilizing her credit card on the video surveillandeangs
Harley [Plaintiff], who is a Lefrak Maintenance worker who was preseittdred her apartment
prior to her purse being taken.fd() There $ no indication in the DD5shetherthe victim
disclosed what had motivated her to seek a follow-up interviemhether anything had
occurred in the intervening two weeks that may have sparked or improved her memory or
otherwise caused her to suspectiRitii There is alsmo indication either in Plaintiff's
Complaint or in the DD5ghat Plaintiff resembled the male perpetrator from the Macy’
surveillancevideo. GeeDkt. 13-2 at 26-289)

The totality of the evidence, including the victin€guivocatioras to whether the Lefrak
maintenance workers actually took the bag in question and whether she could ientify t
perpetrator with accuracis enough to preclude the Court from findithgg existence of probable
causeas a matter of law, artd permit this case to go forward so that Plairtdh conduct
discovery to determine what additional knowledge the Individual Detectiven@aies may
have had prior to Plaintiff's arrestWeyant 101 F.3d at 85Qrobable cause “may be
determinable as a matter of law” only if “there is no dispute as to the pertirees end the
knowledge of the officers”)See also Manganiello v. City of New Y,@k2 F.3d 149, 161 (2d
Cir. 2010) (“[T]he failure to make a further inquiry when a reasonable person would have done

so may be evidence of lack of probable cause.”) (quotation marks omitted). Accaqrithiagly

® While Plaintiff testified in his Rule 50(h) hearing thatdetective informed him he
resembld the male perpetrator in the video surveillance (Dkt31& 24), the record at this
juncture provides no indication whether that detectivedamthe surveillancerideoand/or the
still image fromthe surveillanceideo.
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Court denies Defendants’ motion to dismiss as to Plaintiff's Section 1988eamdf ork State
law false arrestlaimsagainst the Individual Detecti@efendans.?

C. Claims Against the City

Plaintiff also appears to assert his false arrest slaigainst the City, both unddew
York State law angursuant to various theories of municipability under Section 1983.Se
Dkt. 1 19 30-31 (First Cause Attion); id. 11135-36 SecondCause of Action)id. 140 (Third
Causeof Action)).

1. False Arrest Under New York State Law

Plaintiff's First Cause of Action for faé arrest appears to encompass New York State
law claims againgboththe Cityandthe Individual Detective DefendantdJnlike municipal
liability for claims arising under Section 1983, New York State law permits muhiigpdo be

held liable for false arrest committed by their employees under the dodtriegpondeat

10 Defendars donot argue (or at least, dmt argue sufficiently) thaheyareprotected by
qualified immunity. See McCardle. Haddad 131 F.3d 43, 51 (2d Cir. 19p(@ualified immunity
can be waived by “failure to raise it with sufficient particulanityTo the extent Defendasitbare
assertion that there was “at the very least arguable probable cause” foffBlamést 6eeDkt.
10-1 at 25; Dkt. 14 at 8) seeks the protection of qualified immunity, the Court declines adhis st
to afford Defendaistthat protection, for sudtantially the same reasoit finds it cannot now
determine probable cause as a matter of law.

Qualified immunity protects police officers from liability for civil damagesitfwas
reasonablefor [them] to believereasonably that the plaintiff was beking the law=—in other
words, if it was objectively reasonable for the officers to think they had probalde taarrest,
or if reasonable officers could disagree on whether the probable cause test waseResr v.
Court Officer Shield No. 207L.80F.3d 409, 416 (2d Cir. 1999mphases in original) When
defendants raise qualified immunity on a motion to dismiss, they “must acceptrénstnmgent
standard applicable to this procedural route,” narttedy“plaintiff is entitled to all reasonable
inferences from the facts alleged, not only those that support his claim, but alsth&takefeat
the immunity defense.’"McKenna v. Wright386 F.3d 432, 436 (2d Cir. 2004)he gaps in the
factual allegations relating to Plaintiff's arrest, in parar the knowledge of the Individual
Detective Defendants at the time they agéstlaintiff, render this Court unable to determine at
this stage whether it was objectively reasonable for the Individual idet&rfendants to believe
they had probableatise to arrest Plaintiff.
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superior. See LB. v. Town of ChesteR32 F. Supp. 2d 227, 239 (S.D.N.Y. 200BEcause the
Court finds that it cannot, at this stage of the proceedings, detemaenatter of lawhat the
Individual Detective Defendasihad probable cause to arrest Plaiiatiffl theefore cannot
dismiss the false arrest claims againstitiaevidual Detective Defendantsee suprathe Court
likewise cannot dismiss thlew York Sate lawfalse arrest claimasserted against the Gignd
that aspect oDefendants’ motion to dismiss denied.

2. Municipal Liability Under Section 1983

Plaintiff's Second and Thir@auses of Action bothseek to impose liability against the
City for the actions of the Individual Detective Defendamlleging that the Citywas “careless
and reckless in hirgpnand retaining the services of the NYPD officers/detectives in question”
(Dkt. 1 9 35), andvas “careless[] and reckless[]” in “fail[ing] to properly train and supetvis
the Individual Detective Defendanfd. 1 40). These claims appear to béonell claims”

alleging municipal liability against the City under Section 1983.

11 Alternatively, Plaintiff is perhaps attempting to asstate lawclaims for municipal
liability based on general negligence principleseeDkt. 1 f 14 (describing state claims as arising
out of “loss of liberty and freedodue to defendants’ negligerigeid. 1 30 (First Cause of Action
alleging that “plaintiff spent approximately nine (9) hours in custod$ & result of the
defendants’ negligente id. T 35 (Second Cause of Action arising from “the defendants, their
agents, servants and employees [being] othereaseless, negligent and reckl&ssid. § 36
(Second Cause of Action: “The aforesaid false imprisonment and detention, astivellesding
mental trauma sustained by plaintiff, weaused wholly and solely by reason of the negligence
of the defendantwithout any negligence on the part of plaintiff contributing theretad?)y 40
(Third Cause of Action: “The defendamtsgligently, ceelessly and recklessfailed to prgerly
train and supervise [the Individual Detective Defendants] . . . .”) (all emphdded)a Any such
negligence claims must be dismissed, as New York law “bars all negligence claints @ut of
allegedly improper . . . procedures during an arrd8eifnard 25 F.3d al02 See als®Burbar v.

Inc. Vill. of Garden City961 F. Supp. 2d 462, 47T&.D.N.Y. 2013)barring plaintiff's negligence
claim against defendant village becatiseder New York law, a plaintifnay not recover under
general negligence principles for a claim that law enforcement officers tailedercise the
appropriate degree of care in effecting an arjégtiotation marks and citation omitted) (alteration
omitted)
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As an initial mattertheseclaims shouldbe dismissed because Plaintiff has abandoned
them. Plaintiff's papers do not dispute, and in fact wholly ignore, Defendants’ angjtimatthe
Complaint is bereft of any facts alleging the requisite elements of\dachll claims. Compare
Dkt. 10-1 at13-18,with Dkt. 12) Particularly as Plaintiff is a “counseled party,” the Court deems
it “appropriate” to “infer from [Plaintiff]'s partid opposition that [the] claims . . . that are not
defended have been abandoneghtkson v. Fed. Expres&6 F.3d 189, 198 (2d Cir. 2018ee
also Raffaele v. City of New YoiKo. 13CV-4607, 2015 U.S. Dist. LEXIS 148488, at *h&
(E.D.N.Y. Oct. 30,2015) (dismissing certain of plaintiff's claims because “Plaintiff failed to
address the moving defendants’ arguments seeking to dismiss” those claims aodettieegf

were “abandoned”)Plaintiff's Monell claimscanbe dismissed for this reason alone.

Notwithstanding th&econ Circuit'sholding inBernard a number of courts in this Circuit
have recognized a municipal liabilitjaim based on negligent training and supervisidee, e.g.,
Simpson v. City of New YoiKko. 12 Civ. 6577, 2013 U.S. Dist. LEXIS 173472, at *8 (8.0.
Dec. 9, 2013)yacated on other ground393 F.3d 259 (2d Cir. 2015) (contemplating negligent
training and retention theoryXaniewska v. City of New YorKo. 12CV-2446, 2013 U.S. Dist.
LEXIS 109918, at *3-39 (E.D.N.Y. Aug. 5, 2013) (collecting ®&s);Eng v. City of New York
No. 16CV-6032, 2012 U.S. Dist. LEXIS 143386, at *23 (E.D.N.Y. Sept. 12, 20123dopted
in full, 2012 U.S. Dist. LEXIS 142566 (E.D.N.Y. Sept. 30, 2012) (considering plaintiff's claim for
“negligent hiring, retention, training and supervision”).

However, everassuming the viability of this negligence theory, Plaintiff has failed to
establish grerequisite teucha municipal liabilityclaim, namelythatthe Citywas on notice of
a specific propensity of thiedividual Detective Rfendantdowards the conduct complained of
here. See Ehrens v. Lutheran Chur@85 F.3d 232, 235 (2d Cir. 2004) (“To state a claim for
negligent supervision or retention under New York law, in addition to the standarenédeot
negligencea plaintiff must show: (1) that the tdgasor and the defendant were in an employee
employer relationship; (2) that the employer knew or should have known of the eriploy
propensity for the conduct which caused the injury prior to the injury’s eooeer and (3) that
the tort was committed on the employer’'s premises or with the employer’s chatjelstation
marks and citations omittedyimpson2013 U.S. Dist. LEXIS 173472, at *8 (granting summary
judgment on claim of negligent hiring, trainingjscipline, and retention of services of police
officer defendant who allegedly infringed plaintiff's rights becauseréheas not any evidence
proffered that the City of New York had notice of a particular propensity for the coaidissue
in this case, as required for such a claim”) (internal quotation marks ométesiaion omitted);
Eng 2012 U.S. Dist. LEXIS 143386, at *22—23.
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But, in addition, Defendants corrégtassert that Plaintiff has failed to plead any facts
establishing the requisite elemenfsaMonell claim. (Dkt. 161 at 13-18)*? In order to state a
cause of action for municipal liability under Section 1,38ghkintiff must plausibly allege that the
violation of his constitutional rights resulted from the municipality’s custom arypdbee Monell
v. Dept of Soc. Servs436 U.S. 658, 694 (1978pankar v. City of New YqrB67 F.Supp. 2d
297, 308 (E.D.N.Y. 2012) (“[M]unicipal liability cannot be predicated only upon the isolated
unconstitutional acts of individual officers”5ee also Biswas v. City of New Y,&@K3 F. Supp.
2d 504, 536 (S.D.N.Y. 2018)[F]or § 1983 claims, mucipalities are not subject to liability under
a theory ofrespondeat superipbut rather on the basis that their policies or customs inflicted the
alleged injuries under thdonell doctrin€).

To state aMonell claim, there must be a “direct causal libktween a municipal policy or
custom and the alleged constitutional deprivatio@ity of Canton v. Harris489 U.S. 378, 385
(1989) A plaintiff assertingaMonellclaim must prove thaiaction pursuant to official municipal
policy caused the [alleged injury.” Connick v. Thompso®63 U.S. 51, 62011) (quotation
marks omittedjciting Monell, 436 U.S. at 691):Official municipal policy includes the decisions
of a government’s lawmakers, the acts of its policymaking officials, andigaaso pesistent
and widespread as to practically have the force of ldd.at 61. “[P]laintiff must demonstrate
that, through its deliberate conduct, the municipality was the ‘moving force’ behiradl¢ged
injury.” Cash v. Cty. of Erieg654 F.3d 324, 333 (2d Cir. 2011) (quotation marks omitted).

Plaintiff fails to allege any facts to establish that a City policy or prastasethe “moving

force’ behind his arresbor that his constitutional injuries were caused by an official City policy.

12 Because the Coudismisseslaintiff's Monell claimson this basis, the Court need not
reach Defendantsllternativeargument that thesdaimsshould be dismissed because there was
no underlying constitutional violation. (Dkt. 10-1 at 18—-24.)
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Plaintiff furthe fails to allege any facts describing the purported inadequacies in tie Cit
training, or any nexus between any such purported inadequacies and the constitutatnaviol
he alleges ige rise to his claimsSee Walker v. City of New Yp&74 F.2d 293, 297-98 (2d Cir.
1992). Rather, Plaintiff's Complaint consists only of “labels and conclusionstdieg the
purported unlawfulness of the City’s hiring, retention, supervision, and traininggesacind is
devoid of any “[flactual allegations [thatould] be enough to raise a right to relief above the
speculative level.”Twombly 550 U.S. at 555. Therefore, Plaintifféonell claims against the
City must be dismissed.
CONCLUSION

For the foregoing reasonBefendants’ motiorto dismissis GRANTED in part and
DENIED in part Defendants’ motion is granted as to all claims against the New York City Police
Department Those claims are dismissed, with prejudice, and the Clerk of Court is respectfull
requested to terminate the New York CitgliBe Department as a defendant in this action.
Defendants’ motion isikewise granted as to Plaintiff's false arrest claims under Section 1983
against the Citywithout prejudice, and his negligence claims uridew York State law against
the Individual Detective Defendast with prejudice. Defendants’ motion is denied, however, as
to Plaintiff's claims for false arrest under Section 18830 the Individual Detective Defendsint
and under New YorlkState lawas to both the Individual Detective Defendants and the City.
Plaintiff shall be permitted to proceed with those claims

SO ORDERED:
/s/ Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated: February 10, 2016
Brooklyn, New York
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