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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DARRYL HARLEY,

Plaintiff,
MEMORANDUM & ORDER

- against
14-CV-05452(PKC) (VMS)
CITY OF NEW YORKand POLICE OFFICER
CHRISTOPHER KELLY,

Defendang.

PAMELA K. CHEN, United States District Judge:

Plaintiff Darryl Harley (“Plaintiff” or “Harley), bringsthis action pursuant to 42 U.S.C. §
1983,the Fourth and Fourteenth Amendments, and New York stateallagingthat he was
falsdy arrested on July 15, 201®Ilaintiff wasaccused of stealingurse containing credit and
debit cardsandof usingthe credit cardvithout authorization Presently bforethe Court ishe
City of New York's andDetective Christopher Kelly's(“Defendants”) motion for summary
judgment. For the reasons stateelow, the CourgrantsDefendarg’ motionand dismisse this
action in its entirety

BACKGROUND

Relevant Facts
At the time of the incident at issur,. Babita Sharma (“Dr. Sharmdiyed in an apartment
in the Lefrak Citycomplex inQueenswhere Plaintiff worked as a porterPl(56.1 1 £2.) On

May 29 2013, Plaintiff and a eworker were inside Dr. Sharma’s apartment repairing a toilet.

! The materiafacts discussed hereare undisputed and are takieom Plaintiff's Rule
56.1 Counter-Statement (“Pl. 56.1”). (Dkt. No. 37-2; Reply Br., Dkt. No. 42 at ECF 2 n.1.)

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyedce/1:2014cv05452/360783/
https://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2014cv05452/360783/43/
https://dockets.justia.com/

(PI. 56.11 5.) Plaintiff's co-worker left the apartmeifdr about ten minuteseaving Plaintiff alone

with Dr. Sharma intheapartment (PI. 56.11 6.) On May 31, 2013, Dr. Sharma received an emalil
from her bank, the University Federal Credit Union, about suspicious activity ondoengdr.
Sharma was asked to verify that dte made certain purchases at Duane Reade and Macy’s
Department Sta on May 30, 2013.P(. 56.1Y 7.) Dr. Sharma replied to the emaih May 31,

2013, informing her bank that she had not authorized the purchases from Duane Reade and Macy’s.
(Pl. 56.11 8.) Dr. Sharma also stated in that entldt her purse, containing money and her credit
and debit cargl had been missing since the evening of May 29, 2013, when two peoplatbizest]

her home to do maintenance worlel.(56.1Y 9.) In another email to her bank on May 31, 2013,

Dr. Sharma asked the bank to keepdehit and credit casdblocked. (PI. 56.1 § 10.)

Dr. Sharma promptly reported the disappearance of her bank cards to Lejra&dDitty
personnel. RBl. 56.19 11.) She told them that her black purse went missing when the two male
maintenance workergorkedin her apartment.R(. 56.11 12.) Dr. Sharma reported the incident
to Officer StepherRuotolo of the 110th Precinct on May 31, 201Bl. £6.17 13.) Dr. Sharma
told Officer Ruotolathat: (1) she had been notified by her bank that $700 lesd lcharged to her
account at various location§&) following the notification from her bank, she realized that her
wallet was missingand (3)on May 29, 2013, maintenance workers had been working in her
apartmentand that day was the last time she remembered seeing her wRlllé&i6.1 T 14.)

On June 2, 2013, Detective Kelly conducted apearson interviewvith Dr. Sharma in
which shejn large partrepeated the same facts that Bhdtold Officer Ruotolo.(PI. 56.17 15.)

Dr. Sharmaalso toldDetective Kelly that shbad been informed of the suspicious activityhiey
bank’s Credit Fraud Department athétit was only upon receiving that communicatitiat she

noticed that her credit and debit cards were misgiRf.56.1 § 15.)She also told Detective Kelly



that she had not seen any maintenance worker steal her bankruwdtitlst except for her and her
husband, the Lefrak City maintenance workers were the only pieopt herapartment between
the timeshe last saw her bank cards and when she realizati¢yatere missing.(Pl. 56.1 1 15.)

On June 2, 2013, Detective Kelly and Dr. Sharma participated in awaseeall with Dr.
Sharma’s bank(Pl. 56.1 { 16 During the call, a bank representative confirmed that the
unauhorized transactions had been made on Dr. Sharma’s account on May 3@Gt2048y'’s,
Duane Readend Popeye’s; the bank’s representative also stated that the bank had cancelled Dr.
Sharma’s bank cards as of May 31, 20181.56.1 ] 16-17.) On June 8, 2013, Detective Kelly
viewed video surveillance footage from the Duane Reade where Dr. Sharma’s caskajasut
the tape did not show who made the unauthorized purchases because the cameraegasrfocus
the cash registenot on the customer. P(. 56.1 9 19.) Detective Kelly also viewed video
surveillance footage frortihe Popeye where Dr. Sharma’s card was used, but he concluded that
the footage was of no investigatiusedue to the high volume of customers present at the time
when the card wassed. (PI. 56.1 1 20.)

On June 21, 2013, Detective Kelly viewtbe Macy’svideo surveillance footagéMacy’s
Video”) of the unauthorized transactiornPl.(56.1] 24.) Detective Kelly also received, from an
Assistant Loss Prevention Manager at Macy'’s, a photograph of a malenzeld tendering Dr.
Sharma’s card.(Pl. 56.1 T 24.) After receiving a copy of the Macy’s Video, Detective Kelly
showed Dr. Sharma the photograph andMliaey’s Videoon June 26, 2013. (PIl. 56.1 1 25-26.)
After that firstviewing, Dr. Sharma was unable to state whether the male in the Macy’swéageo
oneof the maintenance workers who had been inside her apartment when heasdadt seen.

(Pl. 56.1 § 27.) On June 27, 2013, Detediedly marked the case closed becauwsaong other



reasons, Dr. Sharma had not identified anyone frorvitiey’s Videq there was no other relevant
video footage, and Dr. Sharma was not liable for the authorized purchases. (Pl. 56.1 { 28.)

At some point after Detective Kelljlosedthe case, but before July 8, 2013, Dr. Sharma
wrote to Detective Kelland informed him that the man on the tape was ndidadey because
that name wawritten onone of the two maintenance workeutsiforms. (Pl. 56.1 29.) She also
told Detective K8y that she “asked him his name once and he said | know why you are asking.”
(Pl. 56.1 1 29.) On July 8, 2013,r. Sharma’s request, Detective Kelly met with her a second
time so that she could again review the Mad¥ideo. (Pl. 56.1 1Y 3132.) Afterviewing the
Macy'’s Video a second time, Dr. Sharma informed Detective Kelly that the man on the tape was
Darryl Harley. (Pl. 56.19 32.) Detective Kelly believed that Dr. Sharma was telling the truth
when shenade thastatenent it was his impressiothat Dr. Sharma had seen Harley between the
first and second time that she viewed the Macy’s Video. (PI. 56.1 {1 33-34.)

Detective Kelly called a supervisor at Lefrak City who confirmed itharley was employed
there as a maintenance workePl. 66.17 35.) On July 15, 2013, Detective Kelly and another
detective went to speak to Plaintiff at Lefrak City. @8.19 36.) Upon being asked if Plaintiff
knew why the officers were there, Plaintiff replied tHae had a feeling. (Pl. 56.19 37.) Before
Plaintiff was arrested, one of the deteditad Plaintiff that there was a video of Plaintiff using a
credit card in Macy’s. RI.56.1 § 4.) Plaintiff laterasked the detective if the detective had seen
the videg and the detective repliecethad. PI.56.1 { 42.)Plaintiff alsoasked “Was that me [in

the video]?” and “Did it look like me?to whichthe detectiveesponded;lt looked just like you.



It was you.” PI.56.1 § 433 In fact, upon seeing Plaintiff in person, Detective Kblyjieved that
Plaintiff looked like the mamithe Macy'’s Video. Fl.56.1  45.)

Plaintiff saw Dr. Sharma three times after the disappearance of her bdsk €ar56.1
50.) The firsttime Dr. SharmaawPlaintiff after the bank cards went missisbe askdPlaintiff
if he knew who had taken her wallet, and asked him to tell the person who had taken the wallet to
give her back her bank card$?1.656.1 1 51.) The second tini&;. Sharma, referring to Plaintiff,
said to the people whghe wasvalking with, words to the effect dfThat’s the one, &'s the one
that did it.” (I.56.1 7523

In May 2013, Plaintiff’'s work schedule was Sunday to Thursday, 3 p.m. to midnight, with
a onehour break, during whictime he was free to leave the Lefrak City comp[@*. 56.1 9 55
64.) Plaintif was classified as a night porter and he usually worked alone when he cleaned, mad
repairs and performed other maintenance worRl. 6.1 9 56, 58.) During his shift®laintiff
travelledunmonitoredbetween the four buildings in the compliex which he was responsible
(PI. 56.1 11 59-60.Plaintiff did not have to sign in and out of buildings, swipe electronically, or
notify anyone when he was entering or leaviriguading. (Pl. 56.1 11 5%0.) Plaintiff did not
have to report to aione before he started or after he completed repair jobslich@nyone tell
him what apartment or floor he had to work on at a specific tille56.1 11 61, 63.) If security
needé to contatPlaintiff, sscurity could call his work pager personakell phone. Pl.56.1

62.)

2 Plaintiff testified at his deposition in this case that he m@adeason to believe that the
detectivewas not being truthful when rstated that Plaintiff looked like the man on the tafid.
56.1 1 46; Deposon of the Plaintiff(“Pl. Dep.”), Dkt. No. 393 at210:22-25.)

3 The second encounter occurred before Plaintiff's arrdait.56.1 § 53.) Although the
parties mention three encounters between the Plaintiff and Dr. Sharmdpthety substantively
discuss the third encounteiSgePI. 56.1 {1 50-53.)



The Macy’sat which Dr. Sharma’s card was used is located at5D3Roosevelt Avé,
approximately8.2 miles from Lefrak City (PIl. 56.1 91 68-69.) Plaintiff generally drove to work.
(P1.56.1 9 70.)

Plaintiff wasaccused of using Dr. Sharmai®ditcard at Macy’s and waarested on July
15, 2013. (PI. 56.1 1 41, 45; Dkt. No. 8% ECF 28.) Plaintiff was kept in police custody for
ninehours after which hiarrestwasvoidedby the Queens County District AttorrieyOffice (PI.
56.1 1 71; Answer, Dkt. No. 27  27.)

Il. Procedural History

Plaintiff commencedhis actionon September 17, 2@1 (Dkt.No. 1.) Defendants’ motion
to dismisswas fully briefed on May 11, 2015(Dkt. Nos. 10-15.) @ February 10, 2016, the
Court granted Defendants’ motion to dismiss in part and denied it indprtissing all claims
except Plaintiff's false arrest claim, pursuant to 8 1983 and New York g, Betective Kelly,
andpursuant tdNew York law, as to the City of New Yafk(Dkt. No. 22at ECF 15 Defendants’
motion for summary judgment on the remaining claims was fully briefed on ecei, 2016.

(Dkt. Nos. 36-42.)

4 In his 56.1 Statemenklaintiff disputed te address of the Macy’s where Dr. Sharma’s
creditcard had been use@®l. 56.1 T 68.)Defendants, in their reply brief, indicated that Plaintiff
was correct about the address of the MaayhereDr. Sharma’s creditard was used, thereby
removing any dispute regarding this fa@Reply. Br., Dkt. No. 42 at ECF 2.

S Citationsto “ECF” refer to the pagination generated by the Court’s electronic docketing
system and not the documeninternal pagination.

® Plaintiff's remaining claim against the City is based on a theorgsgfondeat superior
liability and requires that Detective Kellye found to have violated New York law by falsely
arresting Plaintiff. (Order,Dkt. No. 22 at ECF 11-12.)



DISCUSSION

Summary Judgment Standard

“Summary judgment is appropriate where there are no genuine disputes coneaesni
material facts, and where the moving party is entitbedidgment as a matter of lawSumma v.
Hofstra Univ, 708 F.3d 115, 123 (2d Cir. 2013) (quotinginstein vAlbright, 261 F.3d 127, 132
(2d Cir. 2001))see alsd-ed. R. Civ. P. 56jaCelotex Corp. v. Catretd77 U.S. 317, 322 (1986);
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986)Material” facts are facts that “might
affect the outcome of the suit under the governing lantlerson477 U.S. at 248. A “genuine”
dispute exists “if the evidence is such that a reasonable jury could return a verdice f
nonmoving party.” Id. “The moving party bears the burden of establishing the absence of any
genuine issue of material factZalaski v. City of Bridgeport Police Dep#13 F.3d 336, 340 (2d
Cir. 2010) (citingCelotex Corp.477 U.S. at 322). Once a defendant has met his initial burden,
the plaintiff must “designate specific facts showing that there is a geissirefor trial.” Celotex
Corp, 477 U.S. at 324 (internal quotation marks omitted). In determining whether there are
genuine disputes of material fact, the counstriresolve all ambiguities and draw all permissible
factual inferences in favor of the party against whom summary judgmentught.” Terry v.
Ashcroft 336 F.3d 128, 137 (2d Cir. 2008)téation and internal quotation marks omitted)

The Court’s inquiry upon summary judgmentdstermining whether there is the need for
a tria—whether, in other words, there are any genuine factual issues that properlyesoied
only by a finder of fact because they may reasonably be resolved in favor of paithe’
Anderson477 U.S. at 250"Summary judgment is appropriate only ‘[w]here the record taken as

a whole could not lead a rational trier of fact to find for the-mamving party.” Donnelly v.
Greenburgh Cent. Sch. Dist. Ng. 691 F.3d 134, 141 (2@ir. 2012) (alterations in original)

(quotingMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986)).



I. Plaintiff’'s False Arrest Claim’

Plaintiff claims he was falsely arrested in violatior8af983 and New York state lawA
section1983 claim for false arrest is substantially the same as a claim for fasewarder New
York law.” Jenkins v. City of N.Y478 F.3d 76, 84 (2d Cir. 2007) (citigeyant v. Okstl01 F.3d
845, 852 (2d Cir. 1996))A “claim for false arrest derivesdm [a plaintiff’'s] Fourth Amendment
right to remain free from unreasonable seizures, which includes théorigimhain free from arrest
absent probable causelaegly v. Couch439 F.3d 149, 151 (2d Cir. 2006) (citeyant101 F.3d
at 852). To prevail on a false arrest claim, a plaintiff must demonstrate thahgtlefendants
intended to confine him; (2he plaintiff was conscious of the confinement; (3¢ plaintiff did not
consent to the confinement; and (4) the confinement was not otherwisegpdvilBaltine v.
Murphy, No. 15CV-3961, 2016 WL 3162058, at *4 (E.D.N.Y. June 3, 2Qt@ations omitted)
When reviewing 8 1983 claims for false aryesturts will look to the law of the state where the
arrest occurredDavis v. Rodrigaz 364 F.3d 424, 433 (2d Cir. 200&jtations omitted) “The
existence of probable cause to arrest constitutes justificatioiisaandomplete defense to an action
for false arrest,whether that action is brought under state law or under 8"19&3kns, 478 F.3d

at 84(quotingWeyant 101 F.3d at 852):The Court may determine, as a matter of law, whether

" The Court dismissed Plaintiff's municipal liabilityaims against the City of New York,
without prejudice, on the grounds tidaintiff had “abadoned” themand because Plaintiff had
failed to plead a municipal policy or custom, or that palycy or custom was the moving force
behind Plaintiff's arresttMemorandum & Order, Dkt. No. 22 at ECF-5.) Plaintiff again
asserted municipal liabilitglaims in the Amended Complajriutfailed to allege any additional
facts to bolster these claimgCompareComplaint, Dkt. No. 1, Counts Two and Thregh
Amended Complaint, Dkt. No. 23, Counts Two and Thr&aus, the Courdoesnot address these
claims as they aresubstantivelydenticalto the claims thaivere already dismissedVoreover,
Plaintiff did not address these claims in the instant motion, so to the extent Plairdifiesnpt to
re-plead hismunicipal liability claims, the Court considers them abandorteeeJackson v. Fed.
Express 766 F.3d 189, 198 (2d Cir. 2014)A] court may, when appropriate, infer from a pasty
partial opposition that relevant claims or defenses that are not defended hasbdretmed)



probable cause existed where there is no dispute as to the pertiméatoevtbe knowledge of the
arresting officers.”Cruz v. City of N.Y232 F. Supp. 3d 438, 454 (S.D.N.Y. 2017) (citkgyant
101 F.3d at 852).

“Probable cause to arrest exists when the officers have knowledge or reasonably
trustworthy information of facts and circumstances that are sufficientatcamt a person of
ressonable caution in the belief that the person to be arrested has committed or isingramitt
crime.” Weyant101 F.3d at 85%itationsomitted) “Once a police officer has a reasonable basis
for believing there is probable cause, he is not requiredolore and eliminate every theoretically
plausible claim of innocence before making an arreRicciuti v. N.Y.C. Transit Auth124 F.3d
123, 128 (2d Cir. 1997Baker v. McCollan443 U.S. 137, 14516 (1979) (arresting officers not
required to investigte claim of mistaken identity or lack of requisite intet'Wjhen reviewing an
officer's probable cause determination, courts “consider the facts availalie tdficer at the
time of the arrest.”Ricciuti, 124 F.3cdat 128(citing Lowth v. Town of Clektowaga82 F.3d 563,
569 (2d Cir.1996). “Whether probable cause existed is a commonsense inquiry, based on the
totality of the circumstances, not on reflexive, isolated, or technical ariteCiruz, 232 F. Supp.
3d at453(citing Illinois v. Gates 462 U.S. 213, 232 (1983)nited States v. Fals®44 F.3d 110,
117 (2d Cir. 2008), andnited States v. Delossant@36 F.3d 155, 159 (2d Cir. 2008)).

The Court finds that Detective Kelly had probable causerast@aPlaintiff. Thereis no
dispute as to the pertinent eventdetective Kelly’sknowledgeat the time of the arrestAt the
time of Plaintiff's arrestDetective Kelly was aware tie following undisputed factg1) Plaintiff
had worked in Dr. Shena’s apartment oMay 29, 2013and during that timewas alone in the
apartment with Dr. Sharma for about ten minu(@sDr. Sharmas purse, containing moneyd

debit andcredit cardshad been missing since the evening of May 29, 2(@)3ther tharnthe



maintenance workersnly Dr. Sharmaand her husbankad been in the apartmdmtween the
time herpurse was last seen and when Dr. Shdeamed it was missing4) on May 30, 2013,
someone used Dr. Sharma’s stolen credit cards to make unauthmuinbéses at the Duane
Reade Popeye’s, andMacy's; (6) the Macy's Video shoad a man and a woman making
unauthorizegurchasesising one of Dr. Sharma’s credit car({ig) Dr. Sharma had identified the
man in theMacy'’s Video as Plaintiffand (8)Plaintiff resembled the man on the Macy’s Video
The Court finds thathe totality of the circumstances, includitigese factsestablisied probable
causeto arrest Plaintiff for the theft of Dr. Sharma’s property on May 29, 2@EgCaldarola v.
Calabrese 298 F.3d 156, 162 (2d Cir. 200€A district court must look to the ‘totality of the
circumstances’ in deciding whether probable cause exists to effect ail’ 4oieag Gates 462
U.S.at 233)) Stansbury v. Wertma@21 F.3d 8491-92(2d Cir. 2013)circumstantial evidence
that a person may have had the opportunity to commit the crime is probative as tditiootike
of her being the perpetrator).

Plaintiff argueghat Detective Kelly did not have probable cause because Dr. Stadleda
to identify Plaintiff as the perpetrator when she first viewed the Macy’s Viddohaphotograph
of the man and woman at Macyand because Dr. Sharma did not see Plaintiff or any of his co
workers with her bag or heredt card (PI. Br., Dkt. No. 371 at ECF3—4.) Plaintiff argues that
these facts undermined Dr. Sharma’s credibil{®l. Br., Dkt. No. 371 at ECF 4.) Plaintiff also
argues thaprobable cause was undermined wbetective Kelly did not investigate furthafter
Dr. Sharmanitially failed to identify anyone from the Macy’s Video(PI. Br., Dkt. No. 371 at
ECF 3.) He arguesthat Detective Kelly should have sougtite photographs of the other
maintenancavorkersor questionedhe other maintenance workef®l. Br., Dkt. No. 371 at ECF

4-5.)

10



Plaintiff's arguments are unavailing. First, “[w]hen information is rezgivom a putative
victim or an eyewitness, probable cause exists . . . unless the circumsteseEe®udit as to the
person’s veracity.” Curley v. Vill. of Suffern268 F.3d 65, 70 (2d Cir. 20049iting Singer v.
Fulton Cty. Sheriff63 F.3d 110, 119 (2d Cir. 1995)). Nothing in the record shows #tatiive
Kelly had areason to doubt Dr. Sharisaveracity That Dr. Sharma did not identify Plaintiff
when she first viewed the Macy’s Video and the photographs is insuffiorents ownto
undermineher veracity. Seeg e.g, Green v. City of N.YNo. 06CV-3942, 2008 WL 439467%t
*1 (E.D.N.Y. Sept. 23, 2008) (“The eyewitness identifications, combined with evidenagioém
provided probable cause for the arrest of plaintiff, notwithstanding the fact thattbeersfnesses
who also identified him, had previously identified someone else from a single pipbiagnah
she was shown . . ). Further, “New York carts routinely hold that a victim’s photo
identification of a person provides the police with probable cause to @naeperson, even where
the identification may not be 100% reliabléNorwood v. Masonb24 F. Appkx 762, 765 (2d Cir.
2013)(summary ader);, Keith v. City of N.Y.641 F. Appx 63, 66 (2d Cir. 2016summary order)
(“What is more, we are unaware of any pertinent case in which a court has suggestedrithext,
for a witness’s identification of a perpetrator to provide probable causwsit be made with
complete certainty. Indeed, courts have explicitly held that it need ngt bal%o, thereis
evidence in the record that Dr. Sharma saw Plaintiff at LefrakaCigast twdimesbetweerher
first and second viewing dhe Macys Videag indeed it was Dr. Sharma who called Detective
Kelly to report that she now knew the name of the man in the Macy’s Video. (PI. 56.3:%3%.)50
Further, bere is no evidence in the record showing that Dr. Sharma had any incentive towingle
or falsely accuse Plaintiff as the perpetrator; Dr. Sharma was not even lialhle torauthorized

charges.(PIl. 56.1 1 29.) Thus, the Court finds that there was no evidence in the record that would

11



cause Detective Kelly to question Dr. Sharma’s veydkit

Plaintiff’s nextargumentthat Detective Kelly did not act reasonably whenfdiked to
investigate furtheralso fails. “Once a police officer has a reasonable basis for beliéwdre it
probable cause, he is not required to explore and elienenary theoretically plausible claim of
innocence before making an arre®itciuti, 124 F.3d at 128 (citinBaker, 443 U.S.at 14546
(arresting officers not required to investigate claim of mistaken idemtigck of requisite intent)
andKrause v. Bnnetf 887 F.2d 362, 372 (2d Cir. 1989) (factfindest arresting officerdetermines
whether defendard story holds up) Curley, 268 F.3d at 70°(T] he arresting officer does not have
to prove plaintiff's version wrong before arresting Hijn Thus, Detective Kelly had no duty to
investigate further after Dr. Sharma identifildintiff asthe man in thélacy’s Videoand Detective
Kelly believed that probable cause existed to arrest Plaintiff

Accordingly, the Court finds that there are no eniall issues of fact arttiatno reasonable
juror could find thaDetective Kelly lackegbrobable cause to arrest Plainti§eeStansbury721
F.3d 92, 94(2d Cir. 2013)(holding that no reasonable juror could have held that the arresting
officer did nothave probable cause “[b]ecause there was an identifiable crime and a substantial
volume of contemporaneoustgcorded, uncontroverted circumstantial evidence that supported
the conclusion that [plaintiff] was the perpetratorBecause probable causes®d at the time of

Plaintiff's arrest® Plaintiff's federal and state law false arrest claimsdgaito Detective Kelly and

8 Though not necessary to the Court’s ruling, it should be noted that even doubts about a
victim’s veracity do not completely dissipate probable caGse Curley268F.3d at 70 (probable
cause not underminadghere the officer received different storiesrh the alleged victim and the
arrestee, and whetke investigatioomight havecast doubt on the basis of arrest).

% Because the Court findsatthere was probable cause to arrest Plaiftiffeed not reach
the question of qualified immunity, as “arguable probable cause” is a lowerrstaSda Escalera
v. Lunn 361 F.3d 737, 743 (2d Cir. 2004) (Defendants “will still be entitled to qualified immunity
from a suit for damages if he can establish that there was arguable probast to arrest” the
plaintiff. “Arguable probable cause exists if either (a) it was objectively reasonatite fafficer

12



the City SeelJenkirs, 478 F.3dat 84 (“The existence of probable cause to arrest constitutes
justification andis a complete defense to an action for false armebgther that action is brought
under state law or under § 1983.” (quotiMgyant 101 F.3d at 852)).

CONCLUSION

For the reasons set forth above, the Court grants summary judgment to Defendant
Plaintiff's federal and state law false arrelsims. The Clerk of Court is respectfully directed to
enterjudgment forDefendantand terminate this action.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 27, 2017
Brooklyn, New York

to believe that probable cause existed, or (b) officers of reasonable corepmislttdisage on
whether the probable cause test wasnfjgtiotation marks ancitations omitted)). However, the
Court does note that even if Dr. Sharma’s identification was faulty and exchodethie probable
cause determination, Defendants would still be edtitesummary judgment because the other
evidence in the recordincluding Detective Kelly's independent assessment that Plaintiff
resembled the man depicted in the Macy’s Videould support “arguable probable cause.”
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