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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GERMAIN CUTHBERT, on behalf of himself
and all others similarly situated,
: MEMORANDUM DECISION
Plaintiff, : AND ORDER

- against : 14 Civ. 5466 (BMC)
NEW SOLDIER'S RESTAURANT INC.
WITCLIFFE WILLIAMS, an individual;
CANDY WILLIAMS , an individual and
CRAIG WILLIAMS, an individual

Defendants.

COGAN, District Judge.

This Fair Labor Standards Act case is before the Court on defendants’ tootacate
the default judgment previously entered against them.

Federal Rule of Civil Procedure 55(c) provides that a “court may set aside yanfentr
default for good cause, and it may set aside a final default judgment under R)yle e
Second Circuit has held that three factors govern a district court’s decisgtragide a default
judgment under either Rule 55(c) or 60(b): “(1) whether the default was wijulyhether
setting aside the default would prejudice the adversary; and (3) whetleeit@arious defense is

presented.”’Enron Oil Corp. v. Diakuéirg 10 F.3d 90, 96 (2d Cir. 1993ee als&tate StBank

and Tr. Co. v. Inversiones Errazuriz Limitada, 374 F.3d 158, 166-67 (2d Cir. 2004) (“When a

district court decides a motion to vacate a default judgment pursuant to the provigRuie
60(b), the courts determination must be guided by [the] three principal factorsojmeeint

above].”). “[B]ecause defaults are generally disfavored and are reserved for rare ogcasions
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when doubt exists as to whether a default should be granted or vacated, the doubt should be

resolved in favor of the defaulting party.” Enron Oil Corp., 10 F.3d at 96.

Despite defendantsissertion to the contrary is clear that theidefault was willful.

None of the defendantassubmittedan affidavitexplaining why thg failed to answer, and
defendants’ attorney’s affidawstates onlyhat defendants failed to answer because they
“thought that the claims were ridiculatis have not been told what is “ridiculous” about the
claims. Defendants’ brief in support of their motiassertghat they thought the lawsuit would
just“go away.” | do not know why they thought this, considering that plaintiff's counsel sent
two pre-suit letters warning of the need to settle or face a lawsuit. Moyelefendants had
already been &4 in an FLSA action in this districtvolving other employees more than a year
before this onéin a caseavhich is still pendiny so they should have known that when they get a
demand letteret alone twothere is no reason to beliethee claimis gong away. Every action
defendants took, and, indeed, everything they have asserted on this nefigcts a deliberate
decision not to answer. The proof of willfulness is overwhelming.

As to prejudiceplaintiffs have asserted that defendants have failed to meet their burden
of showing the absence of prejudice. Itis true that defendants have offesgdasentations
about preservation of records, employee testimony, or the existence of sufficient assets to
satidy a judgment in the futurePlaintiffs point out that a delayed judgment may be harder to
collect than the existing judgment, on which executibay statehas already begun. That may
be true, but it is true in many not most, default judgment s@os However, here, it has
additional importance since defendants are already involved in what appears to be a hotly

litigated FLSA action On balance, given the meagernetdefendants’ showing, | conclude



that plaintiff is correct that defendarhave failed to meet their burden to show the absence of
prejudice.

Defendants’ effort to show a “meritorious” defense is marginal at ésdt, defendant
Candy Williams submittedn affidavit by which she says, “I maintain a spiral notebook in which
| keep record of the number of days each employee wolkst'she has only annexed pages
reflecting five workweeksmost of which are at the end of 2013 and beginning of 2014.
Considering thaat least one of thelaintiffs claims to have worked for defendants for five years,
starting in 2009, this is an inadequate showi8mce, if | were to vacate the judgment,
defendants would have to produce all of their records for the period of plaietiffdbyment,
there is no reason why they could notddeen annexed to the motioffhese records are of
course wholly within defendants’ control. At the very least, in reply to plaintiffs\ggointing
out the incompleteness of these records when plaintiffs opposed the motion, defenddnts coul
have submittethe rest. But they chose not tieeply at all

Thus, all of tle recognizedactors point in favor of denying the motion, two of them
overwhelmingly. Defendants have pointed to no other factors that warranngatetijudgment.

Their motion[34] is theefore denied.

SO ORDERED.

Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
September 26, 2015



