Moore v. Commissioner of Social Security Doc. 27

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
EMANUEL K. MOORE, :
Plaintiff,
: OPINION AND ORDER
-against- : 14-cv-05697 (DLI)
COMMISSIONER OF SOCIAL SECURITY, :
Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, Chief Judge:

On August 31, 2011, Emanuel K. Moore (“Pl#i} filed an application for Social
Security disability insurance benefits (“DIB”) unrdine Social Security Acalleging disability
beginning December 1, 2009SgeCertified Administrative Recor(fR.”), Dkt. Entry No. 25 at
178, 182.) On January 27, 2012, Plaintiff's application was d€ie@8-73), and he timely
requested a hearing. (R. 74-77.)tekfan initial hearing at which &htiff indicated he wished to
adjourn in order to seek representation, obr&ary 27, 2013, Plaintiff appeared with his
representative before Administrative Law Judgeidel Friedman (the “ALJ”). (R. 39-60.) By
decision dated March 14, 2013 (the “Decision”g #hLJ concluded that Rintiff was disabled
and entitled to DIB as of Felmry 24, 2013, but not prior theret¢R. 14-26.) On August 12,
2014, the Decision became the Commissioner’d tiraision when the Appeals Council denied
Plaintiff's request to review thgortion of the Decision finding Plaintiff was not disabled prior to
February 24, 2014. (R. 1-6.)

On September 25, 2014, Plaintiff filed this appesdking judicial redw of the Decision,
pursuant to 42 U.S.C. 8§ 405(g)SeeComplaint, Dkt. Entry No. 1.) The Commissioner moved
for judgment on the pleadings pursuant to Rule Y1@{¢he Federal Rules @ivil Procedure, to

affirm the denial of benefits.SeeMem. of Law in Supp. of Def.’s Mot. for J. on the Pleadings
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(“Defendant’s Motion” or “DefMot.”), Dkt. Entry No. 20.) Plaintiff cres-moved for judgment
on the pleadings, seeking reversal of the Comomssis decision or, alternatively, remand to the
Social Security Administration (“SSA”) for further proceedingSeéMem. of Law in Supp. of
Pl.’s Cross Mot. (“Plainff's Cross Motion” or “PIl. Cross M), Dkt. Entry No. 22.) For the
reasons set forth below, the Commissioner’'s mdbojudgment on the pldings is granted and
Plaintiff's motion for judgment on the pleadings is denied. The instant appeal is dismissed.
BACKGROUND'!
A. Non-Medical Evidence

Plaintiff was born in 1963 (Tr. 35, 174) anobtained a GED in 1981 (R. 183). He stated
that he had worked as a barber off androm January 1995 to December 1, 2009 (R. 183%&4;
176), and as of the date of the hearing, he Ilm#t a friend (R. 47). In a disability report
submitted with his application in 2011, Plaintifastd that he had stopped working because he
was in pain and could not stand t@pdo his job. (R. 182.) Ind¢hsame report, Plaintiff reported
taking APAP (acetaminophen) with Codeine, Cégkia, Cyclobenzaprine, Fioricet, Gabapentin,
Ibuprofen, Methocarbamol, Naproxen, Serdglieemadol, and Wellbutrin. (R. 185.)

Plaintiff completed a function report dated October 21, 2011 (R. 193-201), in which he
reported that, on a typical day, he sat in bed for an hour with back pain, took a hot bath and
medication, went back to sleep, and took more oadidin for back pain. (R. 194.) Plaintiff did
not wear clothes with zippers anduti not bend over to tie sneakersd.Y He was unable to use
the shower when his pain was seveld.) (He went to the barbershégr his hair and stated that

shaving took 30 minutes because of pain. 185.) He was able to feed himself and could

1 Having thoroughly and carefully reviewed the administrative record, the Court finds the Camerissi
factual background accurately represents the relevant portions of the record. Accordingly, the backgrmatibimfo
that follows is taken largely from the “Admiiiative Record” section of Defendant’'s Motion.
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independently use the toilet, but sometimes experienced pdih. Plaintiff needed help getting
dressed and reported preparing danpeals daily due to problems standing and using a knife and
needing help with chores. (R95-96.) Plaintiff atteded appointments weekand tried to walk
once or twice a week. (R. 196.) He walked, roda car, and used public transportation, and
sometimes he was able to go out alone. (R. 196.)

Plaintiff had a driver’s licenséut said he could not drivsafely because of neck pain,
problems turning the steering wheand knee pain. (R. 197.He reported he went grocery
shopping once per month for three hours, and was able to pay bills and handle a savings account.
(Id.) He reported problems concentrating, fongsiand finishing what he started. (R. 197, 200.)
Plaintiff watched television, but fonger played sports, skated, raeike, or went fishing. (R.
197.) He reported not getting along with othdeling paranoid, and hearing voices. (R. 198,
200.) Plaintiff did not like crods or bright lights. (R.98.) He reported problems lifting,
standing, walking, sitting, climbing stairs, kiiag, squatting, reaching, using hands, seeing, and
talking, and used a cane, brace, and orthopedic siife498-200.) Plaintiftated that he could
walk only one block before having to rest ten minutes. (R. 200.He could follow spoken
instructions, but not witién instructions, and had problems mgetialong with people in authority.
(Id.) He indicated that he was always angry, anxians in pain, and thatress caused anxiety
and concentration problems. (R. 201.)

In a pain questionnaire aldated October 21, 2011 (R. 201-G&intiff reported that pain
had started affecting his activities in DecemB809. (R. 201.) The pain was sharp, intense,
stabbing, throbbing, burning, and achindd.)( Plaintiff felt pain inhis neck, back, shoulders,
scrotum, knee, and spine. (R. 202.) The pantiated from his necko his buttocks. 1¢.)

Plaintiff's pain was constanhd brought on by physical activityld() He took pain medication



that helped for two hours, but it made him drowsy. (R. 202-03.) To relieve pain, he also used a
cane, took hot baths, used heating pads, and snm&gmgiana. (R. 203.) Plaintiff reported that
he had severe body pain that aféethis ability to wad, play sports, bathe, and sleep, and that his
daily activities were limited toteending medical appointmentsld.{

During psychological examinations, Plaintt#ported his criminal history included the
following: (i) he served three years for robbepmmitted at age 12 or 13 (R. 270, 277); (ii) he
served either one year (R. 270) or eight year2{R) in prison for armebbery in 1983; (ii) he
served two years for a robbery committed in 1991); l{gi served three-andkalf years in prison
for a 2003 arrest for possession of an alteredgho{R. 270, 277); and (iv) he served four months
in prison in 2010 for violating parole (R. 270). RlHf also noted that he was scheduled to have
a July 2011 court date for a February Z0tbbbery arrest. 1d.)

B. Medical Evidence Before the ALJ
1. Medical Evidence Prior to August31, 2011 (SSI Application Daté)

Plaintiff saw Wasfy Zaki, M.D., an inteist at Woodhull Medicabnd Mental Health
Center (“Woodhull”), on Jun@1, 2010, stating that he had paiall over. (R. 248-50.) A
psychiatric examination was normal, includingrmal affect and no evidence of a thought

disorder. (R. 248.) Based on Plaintiff's anssvier questions on a Pait Health Questionnaire

2 Although the psychosocial assessment states thabbiisry arrest occurred in February 2010 (R. 270), the
rest of the record suggests the arrest occurred in Februarys2@RL 235, 237, 240-41, 275, 277, 283).

3 The earliest month for which SSI benefits generally can be paid is the month following the month an
application is filed. 42 U.S.C. § 1382(c)(8ge20 C.F.R. § 416.335. Hence, the relevant period in this appeal is
August 31, 2011, the date the SSI application was filetetruary 24, 2013, the date Plaintiff was found to be
disabled.



("PHQ-9"), he was given a score of 16, whiclygasted moderately severe depression. (R. 249-
50.)

Dr. Zaki examined Plaintiff again on July, 2010. (R. 251-52.) On mental status
examination, Plaintiff was alert and fully orienteehd there was no evidence of thought disorder.
(R. 251.) A neurological examination and examination of the eyes, abdomen, and extremities were
normal. (d.) Dr. Zaki diagnosed “myalgia and mytis; unspecified” and possible fibromyalgia,
due to Plaintiff's complaints of pain all over his bodid.)( Plaintiff returned to Dr. Zaki on April
12, 2011, at which time Plaintiff wasported to have a normal et and no evidence of a thought
disorder. (R. 244.) Plaintiff's physical examioat including examination of the neck, back and
extremities, was normal. Id})) Dr. Zaki assessed chronback pain, recommended physical
therapy and prescribed Ibupeof and Neurontin. (R. 244-45.)

On February 10, 2011, Plaintiff was admittedB&llevue for treatment of a facial injury
that occurred during a robbefyr which he was arrestedSdeTr. 240-42; 270.) He underwent
an open reduction internal fixation of a righbibal fracture on March 4, 2011. (R. 235-39, 243).
During follow-up visits to Bellevue on MarctD and April 7, 2011, Plaintiff received positive
reports. (R. 233-34.) A CT-scanhthe head performed on Mar2h, 2011, revealed no evidence
of acute intracerebral hemorrhage, mass, or infarction. (R. 257.)

Following his February 2011 hospitalization, Bellevaterred Plaintiff to East New York
Diagnostics & Treatment Center (“East NY riex”). (R. 283.) Flowing a series of
appointments in March and Ap2011, Elizabeth Donahue, Ph,[a psychologist at East NY
Center, completed a psychosocial assessmentftiffl (R. 270-74.) Plaintiff reported anger
problems, noting that he experiedgearanoia and heard voicesitedl him to strike others. (R.

270.) Plaintiff also reported long history of depressionnd auditory hallcinations. Id.)



Plaintiff reported a history of dg and alcohol abuse in the pasat currently his drug use was
limited to smoking three to four joints per day“t@alm himself.” (R. 271.) He complained of
arthritic pain in his shoulder, neck, and knees. (R. 272.) He lived with his girlfriend at the time,
but had conflicts when his mood svanstable, at which time she would “put[] him out.” (R. 273.)
Plaintiff stated that he had lasbrked at a barber shop in October 2010,|bsit his job because

he did not bring in enough business. (R. 27Rlintiff supported mmself through food stamps

and by selling illegal cigarettesld() He obtained his GED, attesdl some college courses while
incarcerated and reportedjoying reading. Id.) Dr. Donahue recommended psychotherapy and
medication. Id.)

Another psychiatric assessment was cletgal on May 4, 2011, by Beverly Nedd, a
psychiatric nurse practitioner &ast NY Center. (R. 275-79.Plaintiff repoted psychiatric
hospitalizations at age 17, andrebruary 2011, when he had a fight in a store while experiencing
an auditory hallucination. (R. 275.) Henaplained of depressed mood, anxiety, sleep
disturbances, difficulty conceiatling, and intermittent command auditory hallucinatiois.) He
had taken Thorazine in the gta and was currently taking a muscle relaxer and an anti-
inflammatory. (R. 275-76.) On mental statx@mination, he was cooperative and had good eye
contact, but reported being sd@. 277.) His speech and psychomotor activity were norri). (
Plaintiff denied perceptual sturbances and delusionsld.Y His thought process was goal
directed, and his thought content had no preoccupatidthg. He denied suicidal ideationld()

His impulse control was impairedld() Plaintiff's insight was fair.(R. 278.) His judgment was
impaired. (d.) His intelligence was averageld.] He was alert and fully orientedld() His

memory and concentration were faitd.] Plaintiff was diagnosedith schizoaffective disorder



and polysubstance abuse, and assigned a GAF scoré ofi$3. He was prescribed Paxil and
Seroquel. (R. 279.)

On May 2, 2011, Plaintiff went to the engency department at Woodhull Hospital,
complaining of head, back, and left knee pairthree days’ duration. (R. 258-60.) He was
ambulatory and in moderate distress. (R. Z8H).) On July 25, 2011, Plaintiff saw Roman
Sapozhnikov, M.D., an internist Woodhull Hospital. (R. 246-47.Dn examination, Plaintiff
was well developed and in no &eulistress. (R. 246.He was alert and fully orientedld() His
affect was normal, and there wasewadence of a thought disordend.j Plaintiff reported that
he had “a lot” of low back and left knee pai(R. 247.) Dr. Sapozhnikov diagnosed: headache,
pain in joint, and back&e. (R. 246.) Tramadol and Flexevitre prescribed. (R. 247.) A report
from the radiology department of the hospitaltioe same day showed degenerative changes, but
no acute fracture or dislocation. (R. 255.) Léfbulder x-rays taken that day also showed
degenerative changes; the righoslder was unremarkable. (R. 256.)

An MRI of the lumbosacral spine conducted on August 18, 2011, showed L4/L5
degenerative disc disease witbraall broad-based posterior dmotrusion extending through the
inner apertures of the neural foramina. (R. R9here was mild bilateral posterior zygapophyseal
joint hypertrophy and bilateral foraminal stenosisl.)( There were mild L2/L3 degenerative disc

changes with small focal left paramedian postatisc protrusion extendg to the inner aperture

4 Global Assessment of Functioning (“GAF”) is a rating of overall psychological functioniagsoale of 0

to 100.). Kohler v. Astrue546 F.3d 260, 262 n.1 (2d Cir. 2008). “A GAF between 51 and 60 indicates ‘[m]oderate
symptoms (e.g., flat affect and circumstantial speech,samta panic attacks) OR madge difficulty in social,
occupational or school functioning (e.g., few friends, conflicts with peers or coworkelg).” (quoting Am.
Psychiatric Ass’n, Diagnostic and Statistical Manual ofhddeDisorders 32 (4th ed.2000)). However, the Social
Security Administration has limited the use@AF scores in making disability assessme@se Mainella v. Colvin,
2014 WL 183957, at *5 (E.D.N.Ydan. 14, 2014) (citing SSA bulletin).



of the left neural foramen and mild foraminal narrowing.) (There was L5/S1 degenerative disc
desiccation. I1¢l.)
2. Medical Evidence from August 31, 2011 to February 24, 2013

On November 9, 2011, Plaifftdescribed his dldhood to Dr. Donahue. (R. 289.) He
indicated that he once had to bur cat order to join a boys growgbating that he then “became a
bully” in order not to be bullied, but “knew it was wrong.fd.j On November 14, Dr. Donahue
found Plaintiff's mood to be mildly depresse(R. 290.) His affect ahmood were congruent.
(Id.) Plaintiff reported anger, bdenied aggressive behaviotd.] He had intermittent auditory
hallucinations, but nothing currentld() He was having problems witlis girlfriend and feared
being thrown out of her apartmentd.f On November 21, Dr. Donahueted that Plaintiff was
depressed. (R. 292.) Plaffithad been involved in a physicaltercation, but denied any
provocation. Id.) He denied suicidal or homicidal ideation. (R. 293.)

A cervical MRI performed on Deaaber 8, 2011 (R. 308-09), showatter alia, moderate
to marked cervical spondylarthrosis from C&/@rough C6/C7 with assiated central canal
stenosis and mild ventral cord@bhy at C4/C5 and C5/C6 (R. 309).

In a letter dated March 8, 2012, Dr. Sapozhnikov stated that Plaintiff was treated at
Woodhull Hospital for severe osteoaitisrof the spine, back paiteft knee pain, and headaches.
(R. 328.) Because of these problems, he was ut@bfe push, or pull, and could not sit or walk
for prolonged periods.Id.)

On June 21, 2012, Robert Andrgw.D., a psychiatrist &ast NY Center, completed a
medical source statement. (R. 330-36.) Heedt#hhat Plaintiff’'s symptoms included paranoid
delusions, hallucinations, depressed moager, hypervigilance,poor attention and

concentration, sleep disturbances, and chronic pain. (R. 33@.)mé&dications he was taking at



the time were Seroquel and Wellbatrand he did not report sidé#exts. (R. 331.) Dr. Andrews
noted a long history of emotiondifficulties, which started when he was first incarcerated as an
adolescent. (R. 332.) Mentakhtis examination revealed thakaintiff was cooperative; his
manner of relating was somewhat guarded. (R. 333.) His speech was of a normdtdrate. (
Thought process was coherent; thought content was paraiwh)d Plaintiff reported intermittent
paranoid delusions and hallucinationdd.)( His mood was depressed and irritabléd.) ( His
affect was somewhat labile to appropriatil.)( Plaintiff was fully oriented. 1¢.) Attention and
concentration were poorld() His memory was fair, information was adequate, and his ability to
perform calculations was poorld() Plaintiff's insight was fairput his judgment was impaired.
(1d.)

Dr. Andrews stated that Plaintiff reportedfidulty accepting instructions from supervisors
and had been terminated from his last job in @et@010 due to conflicts with his boss. (R. 334.)
Dr. Andrews diagnosed schizoaftive disorder, assigned a GAFYH (R. 332), and opined that
Plaintiff could not work because of chronic pawal delusions and auditory hallucinations (R.
334). Dr. Andrews opined that Plaintiff dhaimitations in understanding and memory,
concentration and persistence, social intesacand adaptation. (R. 335.) On February 26, 2013,
Dr. Andrews added an updatehis June 21, 2012 medicalsoe statement. (R. 338-&bmpare
with 330-36.) He stated that Plaintiff's dosage of Wellbutrin and Seroquel had been increased.
(R. 338.) His diagnoses and limitations remained the salth¢. (

In a letter dated February 12, 2013, Dr. Sdymikov stated that Plaintiff had severe
degenerative joint disease in all joints, especiallftis spine, hands, kes, and shoulders. (R.
351.) His condition was getting worséd.] Dr. Sapozhnikov opined thBtaintiff could not work

“because it can cause severe damage to his body and/or even make him get parédyred.” (



3. Consultative Examinations

Ammaji Manyam, M.D., performed an internaledicine consultative examination on
November 7, 2011. (R. 298-302.) Ptdircomplained of pain in thaeck, right side of the back,
left knee, left shoulder, and scrotum. (R. 2986 had taken a number of pain medications in the
past, and had become addicted to OxyConith) He reported smoking at least 4 joints per day,
and was taking pain medication thedluced his pain to 2/10. (R. 298:) Plaintiff stated that his
auditory hallucinations were cantled with medication. (R. 299.His activities of daily living
included cooking four to five times per weddathing, dressing, watalg television, reading
magazines, medical appointmenasid listening to the radio. Id() On physical examination,
Plaintiff was clutching his groiarea, but was in no acute distress. (R. 300.) His gait was normal;
he could walk on his heels and ta@asl perform a full squat.ld;) His stance was normalld()
He used no assistive devices, and did not need help changing for the exam or getting on and off
the exam table.Iq.) Plaintiff could rise froma chair without difficulty. kd.) His cervical spine
showed full flexion, extension, and rotary moveme(R. 301.) There was mild scoliosis toward
the right side in the lower thoracic aredd.) There was no abnormality the thoracic spine.
(Id.) His lumbar spine had full ranges of motiand straight leg raising was negativil.)( There
was full range of motion in the upper and lower extremities, with full dexterity and grip strength.
(Id.) A neurological examination vealed that deefgndon reflexes were physiologic and equal;
there was no muscle atropbysensory deficit. I§.) Dr. Manyam diagnosed: psychiatric illness
with history of hearing voices; generalized baguhin without any positive findings on clinical
examination due to musculoskeletal pain; mildracic scoliosis toward ¢hright; and history of

degenerative disk disease in the lower bad#.) (He opined that Plaintiff had no limitations to
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physical activities, such as prolonged sittipgglonged walking, climbing, lifting, and carrying
weight, pulling, and pushing.ld()

Michael Alexander, Ph.D., performed a psythc consultative exmination on November
7,2011. (R. 304-07.) Plaintiff had independentketapublic transportation to the examination.
(R. 304.) He said he had stopped working baraer in 2009 because of his back pald.) (He
reported that the medications provided by higcphgatrist (Seroquel and Bupropion) significantly
helped reduce the intensity of his symptoms, lamdo longer heard voices that would urge him
to fight. (R. 304-05.) When heid hear them, he ignored then(R. 305.) Plaintiff dressed,
bathed, and groomed himself. (R. 306.) ddeked, cleaned, shopped, and managed his money.
(Id.)) He had one close friend, bwks not close to family. Id.) He spent his time at home
watching television and goirtg physical therapy.lq.) On mental status examination, Plaintiff
was cooperative and friendly, and his manner of rededind social skills were adequate. (R. 305.)
He walked slowly using a caneld( His posture and motor behavior were normal, and his eye
contact was appropriateld() Plaintiff's expressive and ceptive language vgaadequate. Id.)

His affect was of full range and appri@te in speech and thought contentd.)( His mood was
neutral, and sensorium was clear. 8R6.) Plaintiff was fully oriented. Id.) His attention,
concentration, and memory were intactd.)( His cognitive functioning was average, and his
insight and judgment were adequatdd.)( Dr. Alexander diagnosegdsychotic disorder, not
otherwise specified (“NOS”), and impulse catdisorder, NOS, in remission. (R. 307.) He
opined that Plaintiff could follow and undensth simple directions, perform simple tasks
independently, maintain attention and concertratinaintain a regular schedule, learn new tasks,
perform complex tasks independgntinake appropriate decisionslate adequately with others,

and appropriately deal with stress. (R. 306.)
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On January 23, 2012, Dr. E. Gagan complet&s$ychiatric Review Technique. (R. 310-
23.) Dr. Gagan assessed thaaiftiff had moderate limitations activities of daily living,
maintaining social functioning, and maintaining centration, persistence, or pace. (R. 320.) He
had had one or two repeatedseples of deterioration.Id;) In a Mental Residual Functional
Capacity Assessment (R. 324-27), Dr. Gagan apitat Plaintiff was able to: understand,
remember, and carry out simplatructions; maintain concentrati, persistence and pace; interact
with others; and adapo changes (R. 326).

C. Plaintiff’'s Testimony

Plaintiff testified during a&aring held on February 27, 2018t the hearing, Plaintiff was
wearing a right wrist support and aweal collar, and carried a canéR. 48.) Plaintiff stated that
he was wearing the wrist support because he hied fahe other day.” (R55.) He also brought
with him a back brace ia bag that he used for long walksgdahat he had a le® brace at home.
(R. 47.) He took about eight medications (R. $¥R. 40), which helped relieve his pain, but
made him drowsy (R. 48, 55). Plaintiff said lned attended physical tlagry and received pain
injections in the lower lumbar spine at Belleespital (“Bellevue”) one yar earlier. (R. 49.)
He also took medications for his mental problemd stated, “I feel much better on my meds,”
but heard voices when he was not taking his medicatiddg. Kle reported feeling anxious and
depressed, and having difficulty contrating and focusing. (R. 50-51.)

Plaintiff stated that he could stand for ab@&tminutes, but leaned when standing due to
neck pain. (R. 51.) He cou#it for five minutes, walk about four blocks, and lift five pounds.
(Id.) Plaintiff reported that he daaken public transportation toetthearing. (R. 52.) Plaintiff
was able to go shopping with Hiady friend,” who helped him a lot, clean, and watch sports on

television. (d.) He did not drink alcohol, but smoked cigarettdd.) (Plaintiff testified that his
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“aches and pains” started gradually in 1986, but lllepresent pain was “unbearable.” (R. 53.)
He was to have a lumbar injection on Mag8) 2013. (R. 55-56.) Due a neck problem, he
sometimes experienced numbness in his hands a@sdaled swelling in his hands. (R. 56.)
Plaintiff reported headaches and pain in his ragakthroughout his backrfevhich he had recently
been referred to a s@rspecialist. (R. 57.)
DISCUSSION

A. Standard of Review

Unsuccessful claimants for disktly benefits under the Act nyabring an action in federal
district court seeking judial review of the Commasioner’s denial of theibenefits “within sixty
days after the mailing . . . afotice of such decision or within such further time as the
Commissioner of Social Security gnallow.” 42 U.S.C. § 405(g)A district court, reviewing the
final determination of the Commissioner, mugiedaine whether the correct legal standards were
applied and whether substangaidence supports the decisid®ee Schaal v. Apfd34 F.3d 496,
501 (2d Cir. 1998). The former dat@nation requires the court to ask whether “the claimant has
had a full hearing under the [@mnissioner’s] regulations and accordance with the beneficent
purposes of the Act.’Echevarria v. Sec’y of Health & Human Sen&85 F.2d 751, 755 (2d Cir.
1982) (internal citations omitted)The latter determination requiréhe court to ask whether the
decision is supported by “such redet evidence as a reasonable mind might accept as adequate
to support a conclusion.’Richardson v. Peralest02 U.S. 389, 401 (1971) (quotit@pnsol.
Edison Co. v. N.L.R.B305 U.S. 197, 229 (1938)).

The district court is empowed “to enter, upon the pleadingsd transcript of the record,
a judgment affirming, modifying, or reversingetidecision of the Commissioner of Social

Security, with or without remanding the cause for a rehearihig.U.S.C. § 405(g). A remand by
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the court for further proceedings is appropriateen “the Commissioner has failed to provide a
full and fair hearing, to make explicit findings, orhiave correctly applied the . . . regulations.”
Manago v. Barnhart321 F. Supp.2d 559, 568 (E.D.N.Y. 200A remand to the Commissioner
is also appropriate “[w]here there ayaps in the administrative recordRosa v. Callahanl168
F.3d 72, 83 (2d Cir. 1999) (quoti®pbolewski v. Apfed85 F. Supp. 300, 314 (E.D.N.Y. 1997)).
ALJs, unlike judges, have a duty to “affirmativelgvelop the record in light of the essentially
non-adversarial nature of the benefits proceedinggjada v. Apfell67 F.3d 770, 774 (2d Cir.
1999) (citations omitted).

B. Disability Claims

To receive disability benefits, claimants mbstdisabled within the meaning of the Act.
Seed42 U.S.C. 88 423(a), (d). Claimants establigabiiity status by demotrating an “inability
to engage in any substantialmfal activity by reason of any megzhlly determinable physical or
mental impairment . . . which has lasted or caeXjgected to last for a continuous period of not
less than 12 months.” 42 U.S.£423(d)(1)(A). The claimantdars the initial burden of proof
on disability status and required to demonsteatlisability status by psenting medical signs and
findings, established by medicallycaptable clinical or laboratoryatjnostic techigjues, as well
as any other evidence the Commissianay require. 42 U.S.C. § 423(d)(5)(Age also Carroll
v. Sec’y of Health & Human Seryg05 F.2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquirydetermine whether a claimant is disabled under
the Social Security Act as set forth in 20 C.FBR04.1520. If, at any stefhe ALJ finds that the
claimant is either disabled or disabled, the inquiry ends thererdkj the claimant is not disabled
if he or she is working angerforming “substantial gainful &eity.” 20 C.F.R. § 404.1520(b).

Second, the ALJ considers whether the claimastah&severe impairmentyWithout reference to
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age, education and work experience. Impant®i@re “severe” when they significantly limit a
claimant’s physical or mental ability to conddmasic work activities. 20 C.F.R. § 404.1520(c).
Third, the ALJ will find the claimant disabled kfis or her impairment meets or equals an
impairment listed in 20 C.F.R. 8§ 404, Subpart P, Appendix 1 (“the ListingS&e20 C.F.R.

§ 404.1520(d).

If the claimant does not have a listedpaarment, the ALJ makes a finding about the
claimant’s residual functional capity (“RFC”) in steps fourrd five. 20 C.F.R. 8§ 404.1520(e).
In the fourth step, the claimantnst disabled if he or she is alite perform past relevant work.
20 C.F.R. §404.1520(f). Finally, the fifth step, the ALJ determines whether the claimant could
adjust to other work existing in the national eaogpconsidering factors such as age, education,
and work experience. If so, the claimanhot disabled. 20 C.F.R. § 404.1520(Q).

C. The Decision

On March 14, 2013, the ALJ issued the partiddyorable Decisionconcluding that
Plaintiff was disabled and entitled to DIB ask#bruary 24, 2013, but wast disabled prior to
that date. (R. 14-26.) ALJ followlehe five-step procedure in determining that prior to February
24, 2013, which is the date Plaintiffrned fifty, Plaintiff had thé&kFC to perform sedentary work
as defined in 20 C.F.R. 8§ 404.158),(and, therefore, was notsdbled. (R. 18-25.) The ALJ
found, however, that Medical Vocational Guidelirflesow as the “Grids”) directed a finding of
disability as of the date on whidlaintiff's age category changed.

At the first step, the ALJ determined thaaiRtiff had not engaged in substantial gainful
activity since December 1, 2009, the alleged onset date. (R. 20.) At the second step, the ALJ
found the following severe impairments: neck dadk disorder and schizoaffective disorder.

(Id.) At the third step, the ALJ cohaled that Plaintiff's impairmerdid not meet or equal an
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impairment included in the Listingsld() The ALJ specifically looked tthe disability regulations
for evaluating mental disordersat 20 C.F.R. § Pt. 404, Subpt. App. 1, § 12.00, and found that
Plaintiff did not meet any of the listed criteridd.}] The ALJ also considered whether Plaintiff
satisfied any of the “paragraph C” criteciantained in 8§ 12.022.03, 12.04 and 12.06, and found
that “[t]here is no evidnce of record of a medically documehkestory of a chroic schizophrenic,
paranoid, or other psychotic disler, or chronic affective disoed, or any other chronic organic
mental disorder” that meets the criteria. (R. 20-21.)

At the fourth step, the ALJ found that Plaiihwas unable to perfon his past relevant
work, but determined that Plaintiff had an RF(é&sform sedentary woiks defined in 20 C.F.R.
8 404.1567(a), “except claimant can only perform jol®lving simple, routine, repetitive type
tasks involving only occasional cawt with others.” (R. at 224.) In support of the RFC
determination, the ALJ noted, among other things,(th&laintiff's “abilities to perform activities
of daily living show thatlaimant has greater estional capacity than he claimed in his testimony,”
and (i) Plaintiff “has had the same impaimt® for decades, but he has comparatively little
medical treatment.” (R. 22.) The ALJ ultimmly concluded that Plaintiff's “medically
determinable impairments could reasonably besetqul to cause the alleged symptoms,” but “the
[Plaintiff's] statements concerning the intensity, persistence and limiting effects of these
symptoms [were] not entingkredible.” (R. 24.)

At the fifth step, the ALJ applied the Gridsdetermine that the 20.F.R. § Pt. 404, Subpt.
P, App. 2, 8 201.21 directed a finding of “not disabled” prior to February 24, 2013, when Plaintiff
was considered a “Younger individuage 45-49.” (R. 25.) As dllaintiff’s fiftieth birthday,
however, Plaintiff was considered a person 4ely approaching advanced age,” pursuant to

§ 201.14 of the Grids. The ALJ foutitht a direct application of this rule required a finding of
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“disabled” as of that dateId()
D. Analysis

The Commissioner moves for judgment on treadings, seeking affirmance of the denial
of Plaintiff's benefits on the gunds that the ALJ applied the catréegal standards to determine
that Plaintiff was not disabled prior to Ifreary 24, 2013, and that the factual findings are
supported by substantial evidenc&e¢ generallipef. Mot.) Plaintiff cross-moves for judgment
on the pleadings, contending that the ALJ’s plytianfavorable decision denying DIB prior to
February 24, 2013 “was not supported by substamtidence and reached through material error.”
(Pl. Cross. Mot. at 4.) Plaifitiprincipally argues that the ALJ{i) failed to fully develop the
record (d. at 10); (ii) incorrectly dicounted certain medical opinioimspreference to othersd(
at 9-11); (iii) failedto properly assess Plaintiff's credibilitid( at 11); and (ivfailed to obtain a
vocational expert to evadite Plaintif’'s RFCI(. at 4)°

Upon review of the record, the Court finds ttiet ALJ applied the correct legal standards,
and his decision is supported hybstantial evidence. Plaintiff’'s arguments to the contrary are
meritless.

1. Unchallenged Findings

The ALJ’s findings as tosps one, two and three apptmabe unchallengedSée generally
PIl. Cross Mot.) Upon review of the record, eurt concludes that th&lLJ’s findings at steps
one, two and three are supportsdsubstantial evidence.

2. The ALJ’s Duty to Develop the Record

Plaintiff argues, alternativelyhat the ALJ did not do enougimd did too much to develop

5 In addition to Plaintiff's Cross Motion, the Court has reviewed the entire record, including Plaintiff's prior
counsel's much more substantive brief in support of Fiénapplication to the Appeals Council (R. 219-226), and
believes these are the issues reqgithis Court’s attention.
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the record. Plaintiff asserts thitie ALJ had a duty to “develop tihecord further” in light of a
“substantial gap in treatment records.” (Pl. Cross Mot. at 9-10.) Specifically, Plaintiff argues that
the ALJ “did not make ‘all reasonable effortthrough interrogatories compulsory process, or
otherwise, to obtain all the medi evidence necessary in suppara determination concerning
impairment severity and the RFC and to satis§yobvious concerns regang the quality of the
doctors[’] professional obsenans or conclusions.”ld.) Plaintiff also takes issue with the ALJ’s
decision to call for consultativevaluations, arguing, without suppahat such evaluations may
only be made after it is found that “treating noadisources cannot provide such essential [missing
medical] information.” Id. at 9.) Both arguments are without merit.

In light of the non-adversarial nature ofc&d security proceedings, the ALJ has an
affirmative duty to develop full and fair record.See Moran v. Astry&69 F.3d 108, 112-13 (2d
Cir. 2009); 20 C.F.R. 8§ 404.1512(d)-(f) (setting fothe affirmative obligations of ALJS).
Plaintiff's claim can be remanded to the mMwissioner “[w]here there are gaps in the
administrative record."Rosa v. Callahanl168 F.3d 72, 83 (2d Cir. 1999) (quotiSgbolewski v.
Apfel 985 F. Supp. 300, 314 (E.D.N.Y. 1997)). Here, the ALJ here satisfied his duty to develop
the record, which contains detailed medicalsfifeom each of the hospitals at which Plaintiff
reported receiving treatment.Sde generall\R.; see alsp Background § B., pp. 4-13upra)
Plaintiff's generalized asseotis that the ALJ should have don®re to clarify the treating
physician’s opinions are undercut ligr example, acknowledgemertitst his treating psychiatrist
“reported seeing [Plaintiff] weekly, and did, in faspecify the nature, severity and extent of the
Plaintiff's limitations . . .” (PIl. Cross Mot. dt0.) Moreover, a reviewf the hearing transcript
shows that Plaintiff and his then attorney mademention of any additional material that would

be helpful to the ALJ (R. 31-60ndeed, the only outstanding issatethe end of the hearing was
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the preparation of a completstlof Plaintiff's medtations, which was proded later that daysée
R. 218).

Similarly, the ALJ had discretion to seek consultative examinations prior to contacting
Plaintiff's treating physician for additional infoation. As Defendant correctly points out, the
regulations provide administrativaw judges flexibility to determine how to develop the record
in assessing a claimant’s alleged disabilitypanticular, 20 C.F.R. 8 416.920b(c)(3), which states
that an ALJ “may ask you to undergo a consuleaéixamination at our expense,” does not contain
any limitations on when such an examination mayedugiested. As discussed more fully below,
there is ample support in the record for the Alultgnate conclusion that the medical evidence in
the record supported the RFC determination.

3. Plaintiffs RFC and the Treating Physician’s Rule

Plaintiff contends that the ALJ erred by failing to assign the proper weight to his treating
physicians, including Dr. AndrewgPI. Cross Mot. at 9-10.)

With respect to “the nature and severity [af claimant’s] impairment(s),” 20 C.F.R.

§ 404.1527(d)(2), “[tlhe SSA recognizes a ‘treating jdiga’ rule of deference to the views of
the physician who has engage the primary treatmerof the claimant.” Green-Younger v.
Barnhart 335 F.3d 99, 106 (2d Cir. 2003). A clainmanteating physician is one “who has
provided the individual with ndical treatment or evaluatiomnd who has or had an ongoing
treatment and physician-patient teaship with the individual.”Schisler v. Bower851 F.2d 43,
46 (2d Cir. 1988). A treating physician’s medicalropn regarding the nature and severity of a
claimant’s impairment is given controlling igat when it is “well-supported by medically
acceptable clinical and laboratodiagnostic techniques, and it inconsistent with other

substantial evidence in [the] case record.”@2B.R. § 404.1527(c)(2). “W the opinions of a
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treating physician deserve special respect . . .ribey not be given controlling weight where they
are contradicted by other substantial evidence in the recMeirio v. Barnhart312 F.3d 578,
588 (2d Cir. 2002) (citations omitted). Whereeatmg source’s opinion is not given controlling
weight, the proper weight accorded by the ALJ depepds several factors, including: “(i) the
frequency of examination and the length, nature,extteint of the treatment relationship; (ii) the
evidence in support of the opiniofiij) the opinion’s constency with the reaal as a whole; and
(iv) whether the opinion is from a specialistClark v. Comm’r of Soc. Sed 43 F.3d 115, 118
(2d Cir. 1998)see als®?0 C.F.R. § 404.1527(c)(2).

In the instant case, the ALJ discusseddbjective medical evide® supporting his RFC
determination with respect ®laintiff's physical and mentdimitations. The ALJ’s review
encompassed, among other things: (i) thaadirfindings of DrsManyam, Sapozhnikov, Zaki,
Andrews, and Alexander; (ii) the imaging resudssessed by the doctors at Woodhull; and (iii) the
psychological assessments of the doctors at East NY CeBeeR.(21-24.) Plaintiff's physical
and mental limitations are assessed below, in turn.

a. Plaintiff's Physical Limitations

With respect to Plaintiff’'s physal limitations, the ALJ affaded “great weight” to the
results of the imaging conducted by the treatingtaks at WWoodhull, finding that the results “were
consistent with the ability to perm sedentary work,” in lighdf, among other things, claimant’s
abilities to perform activities of daily living andelack of medical treatmehe has received. (R.
22.) This conclusiors supported by other meaxil records from Woodhubllyhich show diagnoses
of, for example, unspecified myalgia andasitis (R. 251-52), and headache, backache and
unspecified joint pain (R. 246, 295-96). ContraryPlaintiff’'s argumentthe ALJ did not err by

placing less weight on Dr. Sagurkov’s two one-paragraph lets (R. 328, 351), one of which
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was prepared weeks prior to Plaintiff's hearing before the ALJ, and neither of which were
accompanied by contemporaneous medical recokteough Dr. Sapozhnikov may have been a
treating physician at Woodhuthe Court finds that the ALJ pperly disregardethese letters due

to their conclusory nature and the lack of amdical records to supparte limitations identified.

The ALJ’s conclusions with respt to Plaintiff’'s physical mitations are also supported
by the findings of consultative examiner.Manyam (R. 298-302), and by Plaintiff's own
statements, which included that: (i) he @mok, clean, attend medical appointments and use
public transportation independently; and (ii) that he coultk e four blocks, stand for 10-15
minutes and lift five pounds (R. 51-b2Plaintiff also reported to orté the consultative examiners
that his pain was reduced to a “2/10” when takmeglication. (R. 299.) @wall, Plaintiff has not
presented, at any point, medialidence to support his clainteat his physical limitations
prevented him from performing sedentary works such, the ALJ's RFC determination was
appropriate.

b. Plaintiff’'s Mental Limitations

The record contains comparatively moredence of Plaintiff's mental limitations, but
does not contain any evidence thigturbs the ALJ's conclusiothat Plaintiff's impairments
would not have impeded his ability to perfosedentary work during ¢hperiod at issue.

Plaintiff's main argument with respect to meental limitations is that the ALJ erred by

assigning “little weight” to theanclusions of Plaintiff’'s treatingsychiatrist, Dr. Andrews, who

6 Indeed, of the medical files contained in the Record, Dr. Sapozhnikov’s diagnoses df Bgpetrs to be

limited to the following: “headache,” “pain in joint, sitmspecified” and “backache, specified.” (R. 246, 295-

96.) On one of these visits, Dr. Sapozhnikov noted that Plaintiff was “well developed & ndurisim® acute
distress.” (R. 246.) Nothing elsetime Record supports the limitations described in Dr. Sapozhnikov's March 2012
and February 2013 letters, and as such, the ALJ correctly gave these statements littleSeei@mtell v. Apfel 77

F.3d 128, 133 (2d Cir. 1999) (“When other substantial eielém the record conflicts with the treating physician's
opinion, however, that opinion will not be deemed controlling. And the less consistent that opinion is with the record
as a whole, the less weight it will be given.”).
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concluded that “[dJue to chronic paranoilusions and auditorgommand hallucinations,
[Plaintiff] has shown a decrease in cognitive timang that precludes him from working.” (R.
334; seePl. Cross Mot. at 10.) In deciding lessight should be given to Dr. Andrews’
conclusions, the ALJ noted that the conclusiavere: (i) not supported by treating records;
(if) inconsistent with other medical opinions dilds in the Record; angii) based, in significant
part, on Plaintiff's own compiats about his condition.SgeR. 23.)

Upon review of the entire Record, the Countdf that the ALJ afforded the proper weight
to Dr. Andrews’ conclusions fothe reasons stated in the Dearsi Of particular note, Dr.
Andrews appears to have based his opinion more on the subjective statlaiatitmade about
his condition and less on Plaintiff's actual coratiti For example, Dr. Andrews’ conclusions that
Plaintiff had limited functioning ilgertain areas was supported priiflyaand in some cases solely,
by stating “Plaintiff reports . . And listing the symptoms Plaintdescribed to Dr. Andrews. (R.
330-36.) However, these symptoms appear tdlicowith other medical assessments contained
in the record, somef which were conductealy other professionals at East NY Center whom Dr.
Andrews appears to have supervised. Specifically, based on assessments from multiple
practitioners, including those of Dr. Manyamy. Alexander and Dr. Donahue, Plaintiff's
medication appears to have been keepinggpisrted symptoms under control. (R. 290, 299, 304-
05.) The reports of these examiners are alsastens with Plaintiff's testimony to the ALJ during
which he stated he felt “much betten his medications. (R. 50.)

Dr. Andrews’ assessment also conflicts wile findings of constétive examiners Drs.
Alexander and Gagan. Dr. Alexander, for epéan concluded Plaintiff could “follow and
understand simple directions, perform simpésks independently, maintain attention and

concentration, maintain a reguthedule, learn new tasks, penfiocomplex tasks independently,
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make appropriate decisions, relate adequatelyatiters, and can appropriately deal with stress.”
(R. 306.) As a result, Dr. Alexander concluded ttia¢ results of the emination appear to be
consistent with psychiatric pblems which are sufficientlyoatrolled and in itself does not
significantly interfere with ta claimant’s ability to dnction on a daily basis.” Id.) This
assessment is consistent with Dr. Gagan’s exatmim of Plaintiff, which revealed, among other
things, that Plaintiff did not he@ audio/visual hallucinatiorend “would be able to understand,
remember and carry out simple instructions;intaan [concentration,pace and persistence;
interact [with others] and adapt [to changes].” (R. 326.)

Because the Court finds that Dr. Andrews’ opin®fnot consistent with other substantial
evidence in the record, such as the opinionstbér medical expertsjhcluding those of Dr.
Manyam, Dr. Alexander and Dr. Gagan, the ALJ did not err by affording limited weight to his
opinion. See Halloran v. Barnhar862 F.3d 28, 32 (2d Cir. 2004).

4. The ALJ’s Credibility Assessment

Where, as here, “the ALJ rejects pldirgi testimony after considering the objective
medical evidence and any other factors deembxyaet, he must explaithat decision with
sufficient specificity to permit a reviewing court to decide whether there are legitimate reasons for
the ALJ’s disbelief.” Correale-Englehart v. Astryé87 F. Supp.2d 396, 435 (S.D.N.Y. 2010).
When the ALJ neglects to discuss at length haslibility determination wh sufficient detail to
permit the reviewing court to determine whetherdtae legitimate reasons for the ALJ’s disbelief
and whether his decision is supported blgstantial evidence, meand is appropriateld. at 435-

36, 438. SSR 96-7p sets forth seven factors @hafLJ must consider in determining the
credibility of a claimant’s statements about bisher symptoms and the effects of his or her

impairments:
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(1) The individual’s dailyactivities; (2) The location, duration, frequency, and
intensity of the individual's pain or otheymptoms; (3) Factors that precipitate and
aggravate the symptoms; (4) The type, doseffectiveness, and side effects of any
medication the individual takes or has take alleviate pain or other symptoms;

(5) Treatment, other than medication, thdividual receives or has received for

relief of pain or other symptoms; (@ny measures other than treatment the
individual uses or has used to relieve paiother symptoms . . . ; and (7) Any other
factors concerning the individimfunctional limitations and restrictions due to pain

or other symptoms.

SSR 96-7Psee20 CFR § 416.929(c); 20 C.F.R. § 404.1529.

Plaintiff argues that the ALJ ifad to provide “the requiredetailed credibility analysis
utilizing all the criteria” provided bthe regulations. (PIl. Cross. Mot. at 11.) As an initial matter,
while it may be true that the ALJ did not exglig list the seven factors under consideration,
where, as here, the Court concludes that thepkbgerly considered the required factors and that
the ALJ’s credibility determination is supportbyg substantial evidence in the record, the ALJ’'s
failure to list all factors he evaluated does not require rem&ae Cichocki v. Astru®34 F.
App’x 71, 75-76 (2d Cir. 2013) (Summary Order) [t#ough the ALJ did not eoticitly recite the
seven relevant factors, his citaitity determination was suppodey substantial evidence in the
record. . . . Because the ALJ thoroughly expldihes credibility determination and the record
evidence permits us to glean the rationale ofAth&s decision, the ALJ’s failure to discuss those
factors not relevant to $icredibility detemination does not require remand.Sge alsd_ao v.
Colvin, 2016 WL 2992125, at *16-17 (E.D.N.Y. May 23)16) (finding that case need not be
remanded for failure to explicitigonsider all seven factors where there was “ample support in the
record for the ALJ’'s conclusion that the Pldirgi statements regarding the intensity of his
symptoms were not credible”).

In any event, the ALJ discussed the relevaatibility factors in his analysis. The ALJ

ultimately credited Plaintiff's testimony to éhextent that the medical impairments could
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reasonably be expected to cause the symptBhagtiff alleged, butfound that Plaintiff's
“statements concerning the intensity, persistence and limiting effects of these symptoms are not
entirely credible.” (R. at 24.) In performing that agals, the ALJ conducted the assessments
required by the regulations. The ALJ determirempng other things, th&tlaintiff is able to
engage in a range of activities independently laas had comparatively little medical treatment
despite claiming to have the same impairmentsdérades. (R. 21-22.) As discussed earlier,
Plaintiff's own testimony at his haag indicated that he is abie can cook, clean, attend medical
appointments and use public transportation pedelently, which the ALfook into account in
assessing credibility. (R. 21-22, 51-52.) Plaintiff also reported his pain had been reduced to a
“2/10” when on medication. (R. 299.)

The ALJ also assessed Plaintiff's inconsis@atements in the record. (R. 22.) Among
these, Plaintiff was inconsistent withspect to his use gfublic transportationcompareR. 335
with R. 52, 196, 304), his work historgdmparel82, 304with 334and274) and the frequency of
his auditory hallucinationscémpare50, 290, 299, 304-0&ith 334). With respect to Plaintiff's
work history in particular, at several points ie tlecord Plaintiff indicatede had stopped working
because of his physical limitatis (specifically his back) (B2, 196, 304), but told Dr. Andrews
that he had stopped working because he logbhisfter a fight with his boss (R. 334) and told
Dr. Donahue that he was dismissed becaasgidn’t bring in enough business (R. 274).

The Court’s review of the record confirm&tALJ’s conclusion tha®laintiff's testimony
was “not entirely credible” isupported by substantial evidencé&ee Correale-Englehart v.

Astrueg 687 F. Supp.2d at 435-36.
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5. The ALJ’s Application of the Grids

Plaintiff challenges the ALJ’sriding at the fifth step of th@nalysis, arguing that the ALJ
was required to call a vocational expert. (Pl. Cidss$. at 4.) At the fifth step of the five-step
analysis, the Commissioner has thurden to show that thereeaother jobs in the national
economy that the Plaintiff isapable of performingSee Draegert v. Barnhar811 F.3d 468, 472
(2d Cir. 2002) (citingCarroll v. Secretary of Health and Human Servjc&35 F.2d 638, 642 (2d
Cir. 1983). To meet this burden, the Commissioner may utilize the Medical Vocational
Guidelines, otherwise known as “the Grids,” whaccount for the Plaintiff's RFC, age, education,
and work experienceRosa v. Callahanl68 F.3d 72, 78 (2d Cir.1999); £0F.R. § Pt. 404 Subpt.

P, App. 2. However, “exclusiveliance on the grids isappropriatavhere the guidelines fail to
describe the full extent of a claimant's physit@atitations” such as‘'where the claimant’s
exertional impairments are compounded by sigarit nonexertional impairments that limit the
range of sedentary work that the claimant cafopea. In these circumstances, the Commissioner
must introduce the testimony ofvacational expert (or other similavidence) that jobs exist in
the economy which claimant can obtain and perforRdsa 168 F.3d 7§citations and internal
guotation marks omitted).

At the fifth step here, the ALJ applied tl&ids to determine that 20 C.F.R. § Pt. 404,
Subpt. P, App. 2, 8 201.21 directadinding of “not disabled” por to February 24, 2013. This
conclusion was reached by applyiintiff's education level (“High school graduate or more”),
previous work experience (“8led or semiskilled—skills notransferable”) and age (“Younger
individual age 45-49.”) SeeR. 25; 20 C.F.R. § Pt. 404, Subpt. P, App. 2, § 201.21.) The ALJ
recognized that Plaintiff's ability to perform all thfe requirements of this work level was impeded

by additional limitations, but found that those lintibas had little or no effect on the occupational
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base of unskilled sedentary work. (R. 25.) eTALJ noted that Plaintiff “has the ability to
understand, remember, and carry out simple ioBtmis; make simple wk-related decisions;
respond appropriately to superaisj co-workers and usual work stions; and deal with changes
in a routine work setting on a sustained basifl’) (

As discussed above, the Court agrees wighltaises for the ALJ’'s assessment regarding
Plaintiff's mental (.e. non-exertional) limitations, and as au#, finds that it was not necessary
for the ALJ to call a vocationakpert under theseircumstancesSee Zabala v. Astru&95 F.3d
402, 410-11 (2d Cir. 2010) (“[T]he ‘mere existenof a nonexertional impairment does not
automatically . . . preclude reliance on the guigsihA nonexertional impairment ‘significantly
limit[s]" a claimant’s range of work when it cawssan ‘additional loss of work capacity beyond a
negligible one or, in other words, one that soomas a claimant’'s possible range of work as to
deprive him of a meaningful ggtoyment opportunity.”) (quotin@app v. Bowen802 F.2d 601,
603, 605-06 (2d Cir.1986)). Moreover, the ALJ dat err by “mechanically” applying the grids
to find Plaintiff disablecbnly after he turned fifty. As of that date, Plaintiff was considered a
person of “Closely approaching advanced agéich for people with tb same education and
previous work experience directed a finding ofs@ibled” pursuant to § 201.14 of the Grids. Such
direct applications of the grids are routinely upheld by col8te, e.gPetti v. Colvin 2014 WL

6783703 (E.D.N.Y. Dec. 2, 2014prant v. Astrue2010 WL 3341662 (S.D.N.Y. Aug. 18, 2010).

7 Although Plaintiff did not raise this argument in his Cross Motion, it was raised by his prior lawyer in a letter
to the Appeals Counsel so the Court addresses it here brig#eR (226.)
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CONCLUSION
For the foregoing reasons, the Commissionergion for judgment on the pleadings is
granted. Plaintiff’'s cross-motion for judgment onpesadings is denied. E€rappeal is dismissed.
SO ORDERED.

Dated: Brooklyn, New York
September 30, 2016

/sl
DORA L. IRIZARRY
Chief Judge
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