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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________ —— ______X
DWAYNE ANTHONY BENNETT, :

Plaintiff,

: OPINION AND ORDER
-against : 14-CV-5700(DL1I)

CAROLYN W. COLVIN, ':
Acting Commissioner of Social Security, :

Defendant. :
__________________ _X

DORA L. IRIZARRY, United Stat-;s Dis-';rict Judge:

On Novemberl7, 201Q Plaintiff Dwayne AnthonyBennett (“Plaintiff”) filed an
application for Social Security disability insurance benefits (“Diiiyler the Social Security Act
(the “Act”), alleging dishility beginning on December 15, 200%eeCertified Administrative
Record (“R.”), Dkt. Entry No19 at 209, 265 OnMay 12, 2011his applicationwasdenied and
he timely requesteda hearing. Id. at 210, 215.0n July 16, 2012 Plaintiff appeared with his
representativeand testified at a hearidgefore Administrative Law Judd¢arvey Feldmeie(the
“ALJ"). 1d. at 177#208. By decision datedanuary 25, 2013he ALJ conclude®aintiff was not
disabled within the meaning of the Add. at164-171. On August 112014 the ALJ’s decision
became the Commissioner’s final decision when the Appealscl denied Riintiff's request
for review. Id. at 1-5.

Plaintiff filed the instant appeal seeking judicial review of the derfibenefits, pusuant
to 42 U.S.C. § 405(g)SeeComplaint (“Compl.”), Oxt. Entry No. 1. The Commissioner mode
for judgment on the pleadings, pursuanRigde 12(c) of the Federal Rules of Civil Procedure
seeking affirmatn of the denial of benefitsSeeMem. of Law in Supp. of Def.’s Mot. fal. on

the Pleadings (“Def. Mem.”)Dkt. Entry No. 15 Plaintiff crossmoved for judgment on the
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pleadings, seeking reversal of the Commissioner’'s aeoigj alternatively, remandSeeMem.
in Supp. of Pl.’s Cross Mot. (“PIl. Meil), Dkt. Entry No. 17.For the reasons set forth below, the
Commissioner’s motion for judgment on the pleadings istgdaand Plaintiff's motion for
judgment on the pleadings is denied. The instantracidismissed.
BACKGROUND'?!

A. Non-Medical and SelfReported Evidence

Plairtiff was born in19722 R. at 183.He graduated from high school and completed one
semester of collegeld. 307, 187. After college, Plaintiff served in the United States Nawg f
1993 to 1997.1d. at 187. He worked as a baker from 1997 to 1999 asurier for FedEx from
1999 to 2001, and as a corrections officer with the Nevk Yty Department of Corrections
(“DOC™) from 2001 to 2010.Id. at 307. On December 8, 201®@Jaintiff retired from DOC and
beganreceivinga monthlypension of $3,9001d. at 187, 356.

On February 9, 2011, Plaintiff completed a “funoti@port,” in which he statethat on
an average daye ate, read, took naps, wéntt walks, watchedtelevision,and spentime with
his son.Id. at 322.Plaintiff caredor his sm every other weekend, with the assistance of Plaintiff's
mother. Id. at 323. He dichot sleep well, even with the use of a continuous positiveagirw
pressure machine (“CPAP”PIaintiff grilled, baked, and madgaladson a weekly basjdut his
mother prepared most his mealdd. at 324. Plaintiff took care of his own personal needs,
grooming, and medicatiorid. He cleanedhis room and sometimé® didthe dishes, taking rests

as neededld.

1 Havingthoroughly and carefully reviewed the administrative record, the CourttfiedSommissioner’s factual
background accurately represents the relevant portions of said recorddiAgigothe following background is
taken substantially fra the background section of the Commissioner’s brief, except as othevsicsated.

2 Plaintiff was 37years old on the alleged onsetel December 15, 2009s such, Plaintiff was &ounger
person” as defined in 20 C.F.R. § 404.1563(c).



Plaintiff went outside every day, weather permittingd. at 325 He used public
transportation, werghopping on his own, and attenddurch regularly.ld. at 325326. Plaintiff
could notwalk for more than one block before needing to rest becawst®adhess of breath and
chest pain Id. at 327. He could climb stairs, but exgriencedsimilar symptoms aftea short
duration. Id. Extended periods otanding fatigud him, and he was not capablesgfuating. Id.
He reportecho problems sitting or using his handfhough kneelingnd reaching caedpain if
done for extended period&d.

On July 16, 2012, Plaintiff testified before the ALJ thativedwith his mother and father.
Id. at 183. Plaintiff was 511" and weighed 300 padsa Id. at 184. Plaintiff drove himself to the
store to purchase foodnd he regularly rode the bulsl. at 184185. Plaintiff spent a majority of
his time at home, where he used the computer, watched telegisgwent outside for walksld.
at 200201. While seatd, he experienced swelling in his legs, which he usueattyedied by
standing up and walking arounttl. at 197. He stated that he never slept for more than three or
four hours at a time, including during the night, &mat his CPAP mache did not hel. Id. at
194. His doctors recommended that he lose weight by adhering to a low saltafieg
medication, and walking at least one block every ddyat 194196. Plaintiff staed that it was
difficult for him to exercise because Alvayswastired andran out of breath after walking about
one block. Id. at 196. As for his diet, Plaintiff claimed that he hathde significant changes, but
had not lost weightld. at 194.

Regarding his time as a corrections officer, Plaintiffifiesl that he was placed on light
duty from 2007 to 2009 because he had uratergorneal transplant surgenyg. at 190. During
this time, he worked in the records room or at the front.désk Although he was physically

present at the facility for a fueighthour work day, hevorked for appreimately two hours per



day, and spent the other six hours taking an extendekl. dkat 190191. The last time he was
on full duty status overseeing inmates was sometime in 2009 or 20H2.191192.
B. Medical Evidence

1. Medical Evidence Prior to December 15, 2009

On October 5, 2005, Plaintiff had cornea transplant surgerysdefheye. Id. at 360. In
April 2007, Plaintiff went to Brookdale Hospital compliaig of shortness of breath induced by
walking or climbing stairs.d. at 367-395. Doctorsperformed chest-rays, an echzardiogram,
and a cardiac catheterizatiorid. These tests wealed cardiomegaly, congestion, and a left
ventricular ejection fraction of 250%. Id. Plaintiff was diagnosed with nemschemic
cardiomyopathy, normal coronary ewes, systolic and diastolic left and right ventricle
dysfunction, and severe pulmonarypertension. Id. at 388. Doctors recommended medical
therapy, a defibrillator, and an evaluation for sleep apitea.

On June 8, 2007, Augusto Dino Paiusco, M.D. performed aalinérdiac evaluation on
Plaintiff. Id. at 580. Plaintiff informed Dr. Paiusco that he was feeling better and that his cardiac
medication had improved his exercise capaddy.Plaintiff reported no chest tightness, but stated
that he continued to experience dyspnea after one bloatalking or while going up stairdd.
Plaintiff was obese and his blood pressure was 146f0dnd 144/90 rightld. at 581. His lungs
were clear, and there was no murmur, rub, gallop, click, or hédv®laintiff did not have edema
in his extremities. Id. Dr. Paiusco suspectdtat Plaintiff likely had congestive heart failure
(“CHF”") and sleep apnedd. Dr. Paiusco recommended preventative theraprethéCFH and
asleep studyor the sleep apnedd. On August 11, 2007, an eatavdiogram showed that Plaintiff

had an ejetion fraction of 3635%. Id.



From October 5, 2009 to October 9, 2009, Plaintiff was hospitadizBéth Israel Medical
Center (“Beth Israel”) foan abscessld. at 42341. A cardiac examination showed Plaintiff’s
heart had a regular rate and rhythia. at 430. From November 8, 2009 to November 11, 2009,
Plaintiff againwashospitalized at Beth Israel for an unproductive cough aadrs#ss of breath.
Id. at 397422, 443454. Plaintiff's heart had a regular rhythm and there wasipedema in th
lower extremities.ld. at 454. A chest-xay showed a evidence of pulmonary embolumsultiple
pulmonary nodules, nsb consistent with an infectioand an enlarged pulmonary artery, most
consistent with pulmonary hypertensidd. at 447. Plaintifivas diagnosed with CHF, pulmonary
hypertension, other chronic pulmonary disease, andualtist sleep apnedd. at 397.

2. Medical Evidence afte December 15, 2009

On December 24, 2009, Plaintiff saw Maurice Alwaya, M.D., with damts ofshortness
of breath and coughing arfatigue only upon exertionld. at582. He denied wheezing, edema,
or increased daytime somnolendd. Plaintiff weighed 277 pounds, and hi®od pressure was
134/100. Id. at 583. Upon examination, Plaintiff'sungs were cleato auscultation bilaterally,
with no wheezesrhonchi, or rales, andecreased air entryld. Examination of Plaintiff's heart
revealed no murmurs, and a regular rate and rhytldmThere was trace ankédlema.ld. Dr.
Alwaya stated there could be a cardiac cdosélaintiff's shortness of breathd. 583. Plaintiff
was diagnosed with shortness of breath, cough, Xigpdemoptysis, obesity, sleep apnea,
secondary pulmonary hypertension, congestive hears#is@ossiblasthma exacerbation, and
hypertension.d. Plaintiff was advised to see Dr. Paiusco immediately, ooatusing his CPAP
and try to lose weightld. at 584. On March 25, 201BJaintiff saw Dr. Paiusco and reported
wasdoing better anevas compliahwith his diet. Id. at 585. Plaintiff weighed 280 pounds and

was advised to lose weighid.



On April 6, 2010, Plaintiff saw August A. Feola, M.Bomplainng of a boil on his back.
Id. at497-99. Plaintiff weighed 284 pounds, andsHtilood pressure was 130/8@.at497. Upon
examination, Plaintiff was in no acute distredd. A cardiac examination was within normal
limits with no murmurs, gallops, rubs, thrills, heaves, or liftd. His chest was resonant to
percussion with normal breath sounds bilaterally, evitrevidence of rales, rhonchi, wheezes or
rubs. Id. There wasno edema. Id. Dr. Feola diagnosed sleep apnea, hypertension, acute
bronditis, cardiomyopathy, obesit¢;HF, hyperuricemia, and abscedsl. at 498. Plaintiff was
also diagnosed as nawompliant with diettaking mediation, keeping followup appointments
and CPAP useld.

On May 13, 2010, Plaintiff complained to Dr. Paiusco of dyapaoe exertion and
occasional edemald. 578. He had run out of his congestive heart failure medicatidn. He
denied any chest tightness, squeezing, or heavindssPlaintiff weighed 281 pounds, and his
blood pressure was 144/8l@l. Examination revealed diminished breath sounds in lboifields
and trace edema of the bilateral extremitiéd. Dr. Paiusco diagnosed n@themic
cardiomyopathy with class-Ill symptoms. Id. Dr. Paiuscostated that “the remainder of
[Plaintiff's] other problems are chranand stable.” He further stressed the “need for absolute
compliance”and reinforced dietary restrictions and nutritional suppléatiem. Id.

On June 15, 2010, Plaifittold Dr. Paiusco that he experiencdgspnea when alking
less than two blocksld. at576. On this visit, Plaintiff weighed 295 poundkl. On August 26,
Dr. Paiusco noted no positivardiacexamination findings and no edemil. at 574. Plaintiff
weighed 280 pounddd.

Dr. Feola’s examination findings and diagnoses on SepteiBb2010 were substantially

similar to those oApril 6, 2010.Id. at 50002. Chest, cardiac, musculoskeletal, and neurological



examinations were all witn normal limits. Id. at 500. The only significant differences from the
April 6 visit were that Ruintiff weighed 295.5 pounds, and he had not fedd up with another
doctor regarding his enlarged tonsilsl. Dr. Feola examined Plaintiff again on September 27,
2010. Id. at 508. The examination findings and diagnoses wendar to those from the
September 18 visit, except Plaintidisted positive for herpes simplex virus; he had no lesions and
said he always exesed safe sexual practicesl.

On September 30, 2010, Dr. Paiusco noted no positiggacaexamination fidings.Id.
573. Plaintiffs blood pressure was 120/70, and he weigh@6 poundsld. Dr. Paiusco
encouragedthim to start walking.ld.

On February 9, 2, Dr. Feola completed a report from the New York State Office of
Temporary and Disability Assistamconcerning Plaintiff's conditionld. at 465-69. He stated
that he had first treated Plaintiff in May 2005 for hypeson that was well controlledd. at465,
466. Paintiff's diagnoses wersevere sleep apnea, hypertensicardiomyopathybesity, CHF,
pulmonary hypertensigrhyperuricemia, and asthmdd. at 465. His primary symfom was
shortness of breathd. at46566. Dr. Feola opined that Plaintiff was limited in his ability to push
and/or pull, although he dibt specify to whatlegree.ld. at468. Dr. Feola stated that Plaintiff
was limited in lifting and carrying, but prmled no other informationld. at469. He said Plaintiff
could stand and/or walk less than two hours per day and sih&ssik hours per daid.

On March 24, 2011, Benjamin Kropsky, M.D., an internistnstdatively examined
Plaintiff. Id. at470-73. Plaintiff reported a history of hypertension and Csifrce 2007.1d. at
470. He said he had been hasglized in October 2010 and reportadt he had a very low ejection
fraction. Id. Dr. Kropsky noted Plaintiff's hospitalization history: @ and 2008 for corneal

transplantsand twice in 200@nd once in 2010 for CHHd. Plaintiff said he tired easily; he got



short of breath and tireafter walking one and or®alf block, and had to climb stairs very slowly.
Id. Plaintiff said he had sleep apnea and used a CPAP machirtethdecreased his awakening
at night although he still got up several timéd. His medications were Hydrochiuthiazide,
Bidil, Furosemide, Digoxin, and Carvedildd. Plaintiff said hat he lived with his motheld. at
471. He cooked and cleaned two times per week, shopped and engaged in child careegice
and showered, bathed, and dressed dddy. He watched television, listened to the radio, and
read. Id. Upon examination, Plaintiff weighed 300 pounds, andlued pressure was 170/100.
Id. He appeared to be in no acute distrdds.

Plaintiff's gait was normal, and he could walk on heels and toes withouudiyfidd. He
needed no help getting on and off the examination table asdlile to rise from a chair without
difficulty. Id. Plaintiff's lungs were clear to auscultation, and percussion wasaholtnat472.
His heart displayed normal rhythm without any murmutlogaor rub. Id. Plaintiff had full
ranges of motion in his cervical spine, lumbar spine, shajlédyows, forearms, and wristil.
Bilateral hip extension and ratan were full; flexion was 70 to 80 degredd. Straight leg raising
created pain in the thigh on the right at 60 to 70 degreesratitk left at 45 degreesd. There
were no sensory deficits or muscle atrophy.. Plaintiff had full strength (%) in the upper and
lower extremities.ld. Hand and finger dexterity was intact, and he had full gnipngth (5/5)
bilaterally. I1d. Dr. Kropsky diagnosed hypertension with recurrent CHF gistbkc dysfunction
and sleep apnedd. at 473. He opinedthat Plaintiff had a mild to moderate limitation for
prolonged walking andlimbing stairs due to shortness of breath and fatiguePlaintiff was
limited from activities that require moderate or greater exertion beaduss cardiac condition.

Id.



On March 31, 2011, Plaintiff told Dr. Paiustioat he was feeling bettetd. at572. His
blood pressure was 135/85, and he weighed 298 pouddsThere was trace edemad. Dr.
Paiusco opined that Plaintiffs CHF was possibly reshhaad ordered aechocardiogram.d.
An echocardiogram performed on April 14, 2011, showetRlantiff's aortic, mitral, tricuspid,
and pulmonic valgs were within normal limitdd. at475. All chambers were normal in sizéd.
There was mild concentric lefentricular hypertrophyld. Theleft ventricular ejection fraction
(“LVEF") was 50% (low/normal).ld. The right ventricular systolic function was normadl.
There was no pericardial effusidd.

Plaintiff saw Dr. Feola on April 18, 2011, to obt@learance for a torllgctomy scheduled
for April 25.1d. at518. Plaintiff stated that he had run out of his blood pressuedication two
days earlier and was being noncompliant with his prestidyesalt diet aftegoing to a bachelor
party. Id. Plaintiff weighed 295 pounds, and his blood pressurelw@#&. 00.1d. Dr. Feola noted
normal cardiac, musculoskeletal, chest, and neurological exaoninalid. There was no edema.
Id. An electrocardiogramerformed that day was abnormadl. at512. Chest xrays revealed no
evidence of agte cardiopulmonary diseasdéd. at 514. Plaintiff was cleared for surgery if his
blood pressure vgaunder 140/90 controlledd. at520.

On May 10, 2011, E. Santos, M.D., a State agency medical tamsubviewed the
evidence.lId. 487-88. He referenced the April 2011 echocardiogram, and stated that therejecti
fraction was 50%ld. at 487 There was mild left ventricular hypertrophy, but that haalmical
significance. Id. Dr. Santos opined th&tlaintiff could lift and carry ten to twenty pounds, and
stand and walk for six hours per ddgl.

OnJuly 12, 2011, Plaintiff saw Dr. Feola for a follayp concerning hilypatension and

cardiomyopathyld. at 521-23. Dr. Feolanoted that Plaintiff had been compliant with taking his



medication, but had not been following his diet and wasgktrge amounts of salty foodsd.
at 521. Plaintiff weighed 289 pounds, and his blood pressure M&¢100. Id. The cardiac,
musculskeletal, and neurological examinations were within normaldinid. There was no
edema.ld. Plaintiff's chest showed normal breath sounds bilaterdtly. Dr. Feola diagnosk
Plaintiff with sleep apnea, hypertension, acute bronchitis, cardicatiyg@mnd obesity.Plaintiff
was also diagnosed as nroompliant with diet, medication, followps, and CPAP usdd. In a
letter written that day, Dr. Feola stated that Plaintiff had recestlyed after ten yea as a
corrections officer.ld. at482. He noted that Plaintiff took multiple medications amd lepisodes
of shortnessf breath, chest pain, dizziness, and palpitatidths Dr. Feola stated that “[Plaintiff]
was disabled from NYC Degtf Corrections on the cardiac disability bill and slidoe considered
disabled.”ld.

On August 1, 2011, Plaintiff saw Dr. Feola for a rastl. at 524-26. He weighed 292
pounds, and his blogaressure was 140/90d. at 524. Examination findings remained normal,
and diagnoses were idesal to those in July 2011ld. 524-25. In a letter dated August 2, 2011,
Dr. Feola stated that Plaintiff should not be doing any type df Yoo at least twelve onths due
to cardiomyopathyld. at 483

On August 2, 2011, Plaintiff went to Beth Isk@®mplainingthat he had experienced
rash on his arms, back, andrik for the previous monthld. at 598-610. He said he was not
experiencing chest pains, shortness ofathre or edemald. at 599. Cardiac, respiratory,
musculoskeletal, and neurologl examinations @re all within normal limits.ld. 600. Plaintiff
was diagnosed with scabies atischarged.ld.

On November 7, Plaintiff saw Dr. Feola complaining ahples on his penisld. at 527.

The doctor noted that Plaintiffad never taken his herpes medication because Plaintiff believed

10



he did not have herpefd. Plaintiff said he had not taken his btbpressure medication that day.
Id. His blood pressure was 170/122 ahd weighed 302 pounddd. Chest, cardiac,
musailoskeletal, and neurological examinations were all within nblimés. Id. There was no
edema.ld.

On March 7, 2012, Plaintiff told Dr. Feola that hedirun out of his water pill and heart
medication and was not ugithe CPAP machindd. at534-37. He had a penile rashd. at534.
Plaintiff said he checked his blood pressure at home sunally got readings of 120/90d. That
day, his reading was 190/120, and he weighed 306 poudd<hest, cardiac, musculoskeletal,
and neurologideexaminations wee all within normal limits.ld. at534-35. There was no edema.
Id. at535. On March 27, Plaintiff followed up with Dr. Fieofor the penis irritationld. at 538.

On March 8, 2012, Dr. Paiusco noted that Pitiistid he was feelingvell. 1d. 569.
Plaintiff's blood pressure was 150/100, but he had run out of his miedicad. Plaintiffs CHF
was stable. Id. Dr. Paiusco completed a Cardiampairment Questionnaire, wherein he
diagnosed: CHF, neischemic; cardiomyopathy with 56% ejection fraction; cladfl kardiac
diseae; and dyspnea on exertidd. 545550, Dr. Paiuscareferred to the echocardiogram in
January 2010 showing LVEF of 33%, and another echocardiogriamApril 2012 showinga
LVEF of 56%. Id. 546. Clinical findings were shortness of breath, fatigueakveess, and
occasional edemdd. 545. Plaintiff’'s primary symptoms were dygea on exertion and fatigue.
Id. at 546. Dr. Paiusco opined that Plaintiff could sit for four hotatl and stand/walfor two
hours ttal in an eighthour workday. Id. at547. He could occasionally lifand carry up to ten
pounds.ld. 548. Plaintiff’'s condition would result in less than one abseinom work pemonth.
Id. Fatigue would periodically interfere withshattention and concentration ane Wwas capable

of low stress workld.
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On April 2, 2012, Dr. Paiusco described Plaintiff's cardiggtem as stable and noted a
great increase in ejection fractiotd. at 568. Plaintiff weighed 295 andis blood pressurevas
122/76. 1d.

On June 2, 2012 Dr. Feola noted that Plaintiff was in oteatistress!d. at539. Plaintiff
weighed 310 pounds, and his blood pressure was 12@f8@hest, cardiac, musculoskeletal, and
neurological examinations were all withinrn@al limits. I1d. There was no edemdd. Dr. Feola
completed a Multiple Impairment Quistnaire and diagnosed Plaintiff wittardiomyopathy
(LVEF 25-30%), hypertension, CHFads I}II, and sleep apnedd. at552. Testing consistedfo
anechocardiogram (LVEF approximate39%) and positive sleep studiekl. at553. Symptoms
and clinical findings were: shortness of breath, swellfighe legs, andevere fatigue and
weakness.ld. at 55253. Dr. Feola opined that Plaintiff was ablegio for four hours total (not
continuously) and stand/walk for two hours total in an elighir workdayld. at 554. He could
occasionally lift and carry up ten poundsld. at555. He had significant limitations performing
repetitive reaching, handlj, fingering, and lifting duéo dyspnea on exertionld. Dr. Feola
opined that Plaintiff was markedly limited framsing his arms for reachin¢d. at556. His fatigue
was likely to increase in a competitive work environmentwaodld frequently intefere with his
attention and concentratiofd. 556-67. Dr. Feola concluded that Plaintiff was incapable of
tolerating even low stress work, and ttmwould needo teke breaks oR0 minutes or more at
unpredictable intervals throughout the workdag. Dr. Feola stated that the symptoms and
limitations described in the questionnaiad been present since 2008. at558.

On July 2, 2012, Plaintiff told Dr. Paiusco that he had problsetanding and sleeping,
increased fatigue, and decreased exercise capdditat 567. His blood pressure was 110/70,

and he weighed 295 poundsl. There was no edemad.
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C. Evidence Submitted to Appeals Counsel After the ALJ Issued His Decision

On March 13, 2013, Plaintiff underwent a sleep studyoate athe recommendation of
his dentist, Jacques Doueek, D.D.3d. at 9-10. Very severe sleegdisordered breathing was
detected, and esof a CPAP was recommenddd. at9. Plaintiff obtained another CPARd. at
11. On April 25, 2013, he told his physician that he had beemuk&machine for three weeks
and had slept throughout the nightl. He stated that he traveled frequently without the CPAP
and asked for an oral sleep applianizk.

Plaintiff was hospitated at Beth Isradtom May 13 to May 15, 2013d. at8, 1252, 54
157. At admission, he complained of shortness of breathnteektremely weak, and having an
unpraductive cough for two weekdd. at24, 38, 44.Upon examination, he appeared tameo
acutedistress and was ambulatoig. at 26, 41, 44. His blood pressure was 170/110, and he
weighed 322 poundsd. at44. The cardiac examation was within normal limits an@laintiff
did not complain of chest paifd. 26, 41, 44 His airwayswere open, and his breathing was
spontaneous and ndabored.Id. at 26. There was bipedal edemial. at46. The musculoskeletal
examination was normal, and no neurologic deficits vienad. Id. On May 14 and 15013,
Plaintiff denied having shortness of breath or chest, @aidsaid he was feeling betted. at48,
50, 51. Upon discharge, his chief ginnsis was CHF exacerbatidd. at 8, 12.

DISCUSSION

A. Standard of Review

Unsuccessful claimants for disabilitgitefits under the Act may bring an action in federal
district court seeking judicial review of the Commissionersialeof their benefits “within sixty
days after the mailing . . . of notice of such decision or withirh ducther time as the

Commissioneof Social Security may allow.42 U.S.C. 8§ 405(g) A district court, reviewing the
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final determination of the Commissioner, must determine whetbettect legal standards were
applied and whether substantial evidence supports thealecSee Schaal v. Apfel34 F. 3d
496, 501(2d Cir. 1998). The former determination requires thet¢owask whether “the claimant
has had a full hearing under the [Commissionerégjutations and in accordance with the
beneficent purposes of the ActEchevarria v. Sec’y dflealth & Human Servs685 F. 2d 751,
755 (2d Cir. 1982) (internal citations omitted). The latterrdateation requires the court to ask
whether the decision is supported by “such relevant evidengeessonable mind might accept
as adequate to supparconclusion.”Richardson v. Peraleg02 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. N.L.R,B05 U.S. 197, 229 (193B)

The district court is empowered “to enter, upon the pleadings arsttifatnof the record,
a judgment affirming, modifying, or reversing the dean of the Commissioner of Social
Security, with or without remanding the cause for a rehe&ri¢g)U.S.C. § 405(g). A remand by
the court for further proceedings is appropriate wtibe Commissioner has failed to provide a
full and fair hearing, to make explidindings, or to have correctly applied the . .gukations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to tmarlissioner
is also appropriate “[w]here there are gaps in the administregcord.” Rosa v. Callahanl68
F. 3d 72, 83 (2d Cir. 1999) (quotisgpbolewski v. Apfed85 F. Supp. 300, 314 (E.D.N.Y. 1997)).
ALJs, unlike judges, have a duty to “affirmatively deyetbe record in light of the essentially
nonadversarial nature of the benefits proceeding®jada v. Apfel167 F. 3d 770, 774 (2d Cir.
1999)(quotations omitted)
B. Disability Claims

To receive disability benefits, claimants must be disabled witldrmeaning of the Act.

Seed2 U.S.C. 88 423(af¢d). Claimants establish disability status by demonsgain “inability
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to engage in any substantial gainful activity by reason gfrardically determinable physical or

mental impairment . . . which has lasted or can be expectadttfiot a continuous period of not
less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(Ahe Tlaimanbears the initial burden of proof

on disability status and is required to demonstrate disability stafoiesenting medical signs and
findings, established by medically acceptable clinicdhboratory diagnostic techniques, as well
as any other evidence the Commissioner may require. 42.8823(d)(5)(A);see also Carroll

v. Sec'y of Health & Human Seryg05 F. 2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a fixsep inquiry to determine whether a claimant is disabled under
the Social Securitct as set forth in 20 C.F.R.494.1520. If at any step the ALJ finds that the
claimant is either disabled or not disabled, the ingemgys there. First, the claimant is not disabled
if he or she is working and performing “substangainful activity” 20 C.F.R. § 404.1520(b).
Second, the ALJ considers whether the claimant has a “severe impairm#rdiitweference to
age, education andork experience. Impairments are “severe” when they significantly &mi
claimant’s physical or mental abilitp conduct bas work activities. 20 C.F.R. § 404.152Q(c)
Third, the ALJ will find the claimant disabled if his or her impairinereets or equals an
impairment listed in 20 C.F.R. § 404, SubparAppendix 1(“the Listings”). See20 C.F.R. §
404.1520(d).

If the claimant does not have a listed impairment, the ALJ maKiegliag about the
claimant’sresidual functional capacity RFC’) in steps four and five. 20 C.F.R. § 404.1520(e)
In the fourth step, the claimant is notab$d if he or she is able to perfopast relevant work.
20 C.F.R. 8 404.1520(f)Finally, in the fifth step, the ALJ determines whetherdlaimant could
adjust to other work existing in the national economy, consigéactors such as age, education

and work experience. If so, the clamhas not disabled. 20 C.F.R. § 404.1520(9).
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C. The ALJ’s Decision

OnJanuary 25, 2013he ALJ issued decision denyindplaintiff's claims. Id. at 164171.
The ALJ followed the fivestep procedure in making his determination Baintiff had theRFC
to perform sedentaryvork as defined in 20 C.F.R8 404.1567a), with some additional
environmental restrictiongnd therefore, was not disabledt. at167, 171. At the first step, the
ALJ determined thatlthoughPlaintiff alleged a disability since December 15, 2009, he worked
as a corrections officer until Decembe2®10. Id. at 166. Thus, the ALJ found that Plaintiff had
engaged in substantial g&il activity until that date, and had not engagedubstantial gainful
activity since December 8, 2010d. At the second step, the ALJ found the following severe
impairmentsheart disease associated with cardiomyopathy, CHF, pulmonary dngert, and
obesity with sleep apneald. at 167. At the third step, the ALJ concludetat Raintiff's
impairments, in combination or individually, did not meet oraé@n impairment included ithe
Listings Id.

At the fourth step, the ALJ found thHakaintiff couldperform sedentaryork as defined in
20 CFR #104.1567(n except that he must avaidncentrated exposure to environmental irritants
Id. The ALJfound that Plaintiff was unable to perform his padévantwork as acorrections
officer, which was a medium exertion positioecausdlaintiff was limited to sedentanyork.

Id. at 170.

The ALJfoundthat during the relevant periodaintiff “has been limited to sedentary
work with lifting up to 10 poundsstandng and/or walking up to twdours in aneighthour
[work]day; and,sitting and working for six hours in an eighour [work]day.” Id. As to the
opinions of Drs. Feola and Paiusco, iel found that they were “not consistent with the medical

evidence which documents increasing exercise tolerance and faiblcument complaints of
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significant problems with shortness of breath or otheticpulmonary symptoms which might ...
limit the ablity to perform sedentary work.”Id. The ALJ foundthat Plaintiff's medically
determinable impairments could reasonably be expected to cauaketied symptoms, but that
Plaintiff's statementgoncerning the intensity, persistenaad limiting effecs of his symptoms
were not credibléo the extent they were inconsistevith the “objective medical evidence and
[Plaintiff’s] reports of daily activities.”ld.

At the fifth step,“considering [Plaintiff's]age, education, work experience, and residual
functional capacity the ALJ foundthat “there are jobs in the national economy that [Plaintiff]
can perform” according to the applicable Medi¢akational Guidelines at 20 C.F.R. 404.1569.
Id.

D. Analysis

The Commissioner moves for judgment oa fileadings, seeking affirmanckthedenial
of Plaintiff's benefits on the grounds tithe ALJapplied the correct legal standards to determine
that Plaintiff was not disableahdthatthe factual findings arsupported by substantiavidence.
See generallpef. Mem. Plaintiff crossmoves for judgment on the pleadingsntending the ALJ
incorrectly (1) discounted the opinions of Drs. Feola and Paiusco uhdéreating physician
rule; (2) discreditedPlaintiff's statements concerning the intensity, persistenddjraiting effects
of hissymptoms SeePl. Mem at 715. Alternatively, Plaintiff seeks remandseeld. at 15.

Upon review of the record, the Court finds that the ALJ appthe correcielgal standards
and his decision is supported by substantial evidence. Plardifuments to the contrary are
meritless.

1. Unchallenged Findings

The ALJ's findings as to steps one, two, dhtee arainchallenged.See generallyd
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Upon a revievof the record, the Court concludes that the ALJ’s findingsegis one through three
are supported by substantial evidence.

2. Plaintiff's RFC

a. The ALJ’s RFC Assessment

The ALJfound that Plaintiff reained the RFC to perform sedentawprk, with the
additional restrictiorthat Plantiff avoid concentrated exposure to environmental irritafdsat
167. Sedentamywork involves lifting no more than tggounds, andccasionally lifting or carrying
articles like docket files or small tools, withtsig for approximately six hours and standing or
walking for nomore than two hours in an eighdour workday.See20 C.F.R. § 404.1567(29ge
alsoSSR 969p. Sedentary work does not require the abflitysit for six unbroken hours without
standing upor shifting position during a work dady.Halloran v. Barnhart 362 F.3d 28, 33 (2d
Cir. 2004)

Plaintiff had the burden of proving thaé was unable to perform sedentamyrk. See
Poupore v. Astrue566 F. 3d 303, 30866 (2d Cir. 2009) (explaining that at the fifth step, the
Commissioner has the “limited burden” of showing “that theneask in the national economy
that the claimant can do” and that the Commissioner “neégrovide additional esience of the
claimant’s residual functional capacity’Puringthe relevant period (December 8, 2010 through
January 25, 2033there is no medical evidenaadicating that Plaintifivas unable tgerform
sedentaryvork, as noted by the ALJ'he ALJ wasntitled to rely on the lack éhdings regarding
Plaintiff's physical limitationgn assessingis capacity to perform sedentary worEeeDumas v.
Schweiker712 F.2d 1545, 1553 (2d Cir.1983) (“The Secretary is entitled to relpmly on what
the record says, but also on what it does not sactprd Diaz v. Shalaléb9 F. 3d 307, 315 (2d

Cir. 1995) (declining plaintiff's request to remand for further procegsto solicit evidence from
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plaintiff's physicians as to whether plaintiff could sit for prolongediods because eachto$
physicians evaluateldis physical capabilitieand the ALJ was entitled to rely on the absence of
that finding in determining thgtaintiff could perform sedentary work).

Substantial evidence in the record supported the ALJ’'s&&S€ssmentlotably, Plaintiff
statedthat,he shopped for his own food occasionally, prepared some of hisn@als, attended
to his own daily pexmnal needs, cared for his son at times, attended church regulariyieaned
dishes. See generallyR. 179208, 322329 He walkedfrequently,and was capable of driving a
car and using public transportatiod. at 200, 184186. Plaintiff reported that he only had trouble
sitting sometimes, and when he experienced swellingsirielgis from sitting, he stood up and
walked aroundld. at 197. Plaintiff also elevated his legs to reduce swelling, busbeesdtied
that his doctors never instructed him to elevate his leysat 198. Plaintiff testified that he had
no problems using his hands or lifting objects up to mmgds. Id. at 199200, 327. These
activities support the ALJ’s findings that Plain8fRFC enabled him to perform sedentary work.

Additionally, medicakvidence frontherelevant perioénd aftesupports the ALJ’'s RFC
assessmenwVith treatmentPlaintiff's ejection fractionshowedmprovementuringthe relevant
period, increasing from 33% in January 2010, to 50% inl RAd.1, to 56% in April 20121d. at
545546, 475.Plaintiff's cardiac examinations were within normal limits regylasr showed no
significant positive findingsld. at 567%70, 57278, 585. Plaintiff was consistently diagnosed with
no edema owonly trade edema.Id. at 497, 500, 508, 519, 521Moreover, Plaintiffonly
experienced shortness of breath upon exertion, such kmgvédr more than one blockid. at
470473, 545.

The record indicatethat Plaintiff’'s shortness of breath upon exertion and datigould

have limited Plaintiff from engaging in moderate activities, sucthase he performed as a
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corrections officer However, these impairments do not umdiere the ALJ's RFC assessment
that Plaintiff was capable of performing sedentary wolkcordingly, the Court finds thathe
medical and nomedical evidence cited above constitute substantiakeee& supporting the
ALJ's RFC finding.

b. Application of Treating Physician Ruleto
the Opinions of Drs. Feola and Paiusco

Plaintiff contends that the ALJ erred in analyzing the amsiof Drs. Feola and Paiusco.
Pl. Mem. ai8-12. An ALJ must give controlling weight to the opinion of a tnegfphysician with
respect tdthe nature and severity of [daimant’§ impairment(s).” 20 C.F.R. § 416.927(c)(2);
see alsGhaw v. Chate221 F. 3d 126, 134 (2d Cir. 200.claimant’s treating physician is one
“who has provided the individual with medical treatmentevaluation and who has or had an
ongoing treatment and physicipatient relationship with the individualSchisler v. Bowerd51
F. 2d 43, 46 (2d Cir. 1988 A treating physician’s medical opinion regarding the reatand
severity of a claimant’s impairment is given controlling weight whas “well-supported by
medically acceptable clinical and laboratory diagnostahhiques, and is not inconsistenthwi
other substantial evidence in the recor@irgess v. Astryeb37 F. 3d 117, 128 (2d Cir. 2008)
(quotationmarks and alteration omittedJ’he Second Circuit has noted that “[w]hile the opinions
of a treating physician deserve special respect .y niaed not be given controlling weight where
they are contradicted by other substantial evidence in the rédaadore v. Astrue443 F. App’x
650, 652 (2d Cir. 2011(guotingVeino v. Barnhart312 F. 3d 578, 588 (2d Cir. 2002)Vhere a
treating source’s opinion is not giveontrollingweight, the proper weight accorded by the ALJ
dependsipon several factors, including: “(i) the frequency of exationaand the length, nature,
and extent of the treatment relationship; (i) #hedence in support of the opinion; (i) the

opinion’s consistency with the record as a whole; and (ie€tkdr the opinion is from a specialist.”
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Clark v. Comm’r of Soc. Secl43 F. 3d 115, 118 (2d Cir. 1998ee also20 C.F.R. §
416.927(c)(2X6). The ALJ must clearly state his or her reasons for not giving diomgraveight
to a treating physician’s opiniorsee Halloran v. Barnhar862 F. 3d 28, 3B2 (2d Cir. 2004).

Plaintiff contends that, under the treating physiciale,rthe ALJ should hayv given
controlling weight to the opinions of Drs. Feola and Paiuseoatise their opiniorigelied on
appropriate clinical and diagnostic testingl. Mem. at8. In particular, he points to the fact that
both doctors based their opinions on clinical evidendeating shortness of breath, fatigue, and
edema, as well as the echocardiogram test reddlt¢citing R. at 545546, 552553). Plaintiff
further ontends that the ALJ’s determination failed to identifgstantial evidence contradicting
the opinions of Drs. Feola and Paiusdd. at 9. Accordingo Plaintiff, the only contradictory
medical evidenceas the opinion of Dr. Kropskyld. at 10. However, Plaintiff maintains that the
ALJ’s reliance on this opinion was inappropeibecause Dr. Kropsky wasonetime examining
consultant whose opinion was not entitled to significant weidtit.at 1011 (citing Selian v.
Astrue 708 F.3d 409, 419 (2dilC2013) (additional citations omitted)

Contrary to Plaintiffs assertionghe Court finds thathe ALJ correctly discredited the
opinions of Drs. Feoland Paiuscto the extent they were inconsistent with the conclusion that
Plaintiff was incapable of performing sedentary wo®ne of the more significant limitations
found by loth doctorsvasthat Plaintiff could sifor only four hours in an eigitour workday.R.
547, 554. However, as the ALJ correctly observed, this caanlis wholly inconsistent with
Plaintiff's own testimony regarding his daily activities, particlyléhe fact that he spemhost of
his day sitting.1d. at 200. he ALJalsocorrectly faind that limitations on Plaintiff's ability to
sit for extendedperiods were notupportedby evidence in the recardMedical examinations

revealed, at most, trace edema sometimes, and at other nionedema at all. Plaintiff also
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testified that whendnhad trouble sitting, he stood up and walked arolthd.97. SeeHalloran,
362 F.3d at 33 {The regulations do not mandate the presumption that ahtay jobs in the
United States require the worker to sit without moving for sidr, trapped like seatoelted
passenger in the center seat on a transcontirfegtal”). Thus, the opinions of Drs. Feola and
Paiusco concerning Plaintiff's ability to sit were contréeticbysubsantial evidence, and were
properly rejected by the ALJ.

Other evidene in the record also contradicts the opinions of Besla and Paiusco that
Plaintiff was incapable of sedentary work. As naabdve, Plaintiff's own testimony regarding
his daily activities suggest Plaintiff is capabfesitting six hours per dagianding or walkingor
two hours per day, and occasionally lifting or carrying srehs. In fad, Drs. Feola and Paiusco
themselves opined that Plaintiff was capable of perfagrtiia latertwo requirements of sedentary
work, i.e. standing/walking and carryirgmall objects SeeR. at 547548 (Dr. Paiuscstatedthat
Plaintiff capable of walking/standing two hours per dag accasionally carrying-50 pounds);
see alsold. at 554555 Qr. Feola samé. Additionally, Dr. Feola stted that Plaintiff had
experienced the symptoms and limitations indicating an inabilitetiopn selentary work since
2009, butPlaintiff worked as a corrections officer until teed of 2010.R. 558. The ALJ was
entitled toconsider this “internal itonsistency ... [as@ reasonable basis to believe that [the
opinion] was not prepared with the type of attention to detail indicatingbitly.” Mainella v.
Colvin, 2014 WL 183957, at *5 (E.D.N.Y. Jan. 14, 20{djing Michels v. Astrug297 F. A pp’x
74,76 (2d Cir.2008)).

As to the opinions of Drs. Kropsky @rsantos,lte Second Circuit permitsH& opinions
of nonexamining souss to override treating sourcexinions provided they are supported by

evidence in the record.Diaz v. Shalala59 F.3 307, 313.5(2d Cir. 1995)citing Schisler v.
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Sullivan 3 F.3d 563, 567 (2d Cir. 19930liphant v. Astrug2012 WL 3541820, at *19 (E.D.N.Y.
Aug. 14, 2012)“The Second Circuit has held that if the record suppodsnaultative, non
examiningmedical opinion, the ALJ may accord that opinion greatéghtéhan the opinion of a
treating physiciari). Here, the same medical and Amedical evidence that contradicts the
treating physician’s opinions supports the opinions ottresultative andanexamining sources.
Accordingly, the ALJ was entitled to give the opinions of.D¢ropsky and Santos greater weight
than those of the treating physiciangletermining Plaintifs RFC.

C. Plaintiff's Credibility

Plaintiff contends thathe ALJ erred in discreditinlgis statementeegardingthe severity
of his symptoms.Pl. Mem. atl2-15. The Second Circuit recognizes that subjective allegations
of pain may serve as a basis for establishing disablge Taylor v. Barnhar83 F. Ap’'x 347,
350 (2d Cir2003). However, the ALJ is afforded discretion to assessbaibility of a claimant
and is not “required to credit [Plainti#f testimony about the severity of her pain and the functional
limitations it caused.CorrealeEnglehat v. Astrue,687 F.Supp2d 396, 434 (S.D.N.Y2010)
(quoting Rivers v. Astrue280 F. Appx 20, 22 (2d Cir.2008)). In determining Plaintiffs
credibility, the ALJ must adhere to a tvetep inquiry set forth by the regulationSee Peck v.
Astrue,2010 WL 3125950, at *4 (E.D.N.Y. Aug, 2010). First, the ALJ mustonsider whether
there is a medically determinable impairment tleatsonablycould be expected to produce the
pain or symptoms alleged. 20 C.F.R. 8§ 404.1529(BR.967p. Second, ithe ALJ finds that
the individual suffers from a medically determinable impairmenté#asonablgould be expected
to produce the pain or symptoms alleged, then the ALJ is to evaluatéetistin persistence, and
limiting effects of the individuas symptoms to determine the extent to which they limit the

individual' s ability to work. 20 C.F.R§ 404.1529(c).
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When the ALJ finds that the claimasttestimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claiisaestimony in light of seven factor&) the
claimants daily activities;(2) the location, duration, frequency, and intensity of ghaa; (3)
precipitating and aggravating facto(d) the type, dosage, effectiveness, and side effects of any
medications taken to alleviate the pdB); any treatment, other than medication, that the claimant
has received(6) any other measures that the claimant employs to relieymthpand(7) other
factors concerning the claimasfunctional limitations and restrictions as a result of the pdn. 2
C.F.R.8 404.1529(c)(3)(i)vii).

The Second Circuit has stated thaff the ALJ rejects plaintifs testimony after
considering the objective medical evidence and any other factors deelenght, [she] must
explain that decision with sufficient specificity to permit a revignéourt to decide whether there
are legitimate reasons for the Ak disbelief.” Correale Englehart 687 F. Supp. 2d at 43%Vhen
the ALJ neglects to discuss at length ¢tredibility determination with sufficient detail to permit
the reviewing court to determine whether there are legitimate reasons falcJis disbelief and
whether her decision is supported by substantialeemie, remand iappropriate.ld. at 43536,
see #s0 Grosse v. Commof Soc. Sec2011 WL 128565, at *5 (E.D.N.Y. Jai4, 2011)finding
the ALJ committed legal error by failing togyp factors two through severalet v. Astrug2012
WL 194970, at *22 (E.D.N.Y. Jan. 23, 2012) (remandimg casevherethe ALJ“considered
some, but noall of the mandatoryfactors).

Turning to the instant actiorthe ALJ found thatPlaintiff's “medically determinable
impairmentgeasonablgould be expected to cause the alleged symptdmsthathis statements
“concerning the intensity, persistenard limiting effect ofhis] symptoms werenot credibleto

the extent thathey wereinconsistent with the RECR. 168. Substantial evidence in the record
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supports the ALJ’s credibility determination.

First, Plaintiff's selfreported activities of daily living undermine his statements coimggern
the intensity, persistence, and limitinffeets of his symptomsMoreover,as the Commissioner
correctly notes, the ALJ considered Plaintiff's rmompliance with his doctor’'s ordeas part of
his credibility analysis.SSR 967p (“[A claimant’s] statements may be less credible if the level
or frequency of treatment is inconsistent with the level of complaont$the medical reports or
records show that the individual is not following theatment as prescribed and there are no good
reasons for this failurg; see alsdGreen v. Astrue2007 WL 2746893, at *8 (S.D.N.Y. Sept. 17,
2007) (citing Id.). As further noted by the Commissioner, Plairgifhonrcompliance was
substantial and consisterRlaintiff repeatedly failed to refill his heart medicatemd high blood
pressure medicationR. at 518, 527, 534, 569, 578. He also stopped using his CPARN®ac
based on his own subjective assessment that it was “rmhdpghim] at all,” and against his
doctors’ instructions to continue using id. at 195, 534. Significantly, Plaintiffid not follow
his doctors’ dietary restrictions despite the “need for absalompliance.”ld. at498, 501, 509,
518, 519, 521, 522, 525, 528, 532, HDG. Accordingly, Plaintiff's daily activities and repeated
noncompliance with treatment modalsisupport the ALJ’s credibility determination.

CONCLUSION
For the foregoing reasons, the Commissioner’'s motion for judgorethe pleadings is
granted. Plaintiff's crosmotion for judgment on the pleadings is denied. The appdamissed.
SO ORDERED.
Dated: Brooklyn, New York
March 30 2016
/sl

DORA L. IRIZARRY
United States District Judge
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