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BACKGROUND

A. The Offense Conduct

Theevidence at trial establishédtaton September 12007, at approximately
12:00 P.M, at 22 Clifton Place in Brooklymarkershot and killed Lawrence Sumpter. Parker
was charged with one count of Murder in the Second Degree, armbtwuts of Crimink
Possession of a Weapon in the Second Dedyeé. Penal Lawg8 125.25(1); 265.03(1j, (3).
Parkerwas tried before a jury in the New York Supreme Court, Kidgsnty. At trial, Parker
was representdd partby counsel, anih partproceedegbro se

1. TheStatés Case

Carmel Harding testified tharound noon 10 September 13, 2003hewas
talking to Lawrence “Rab” Sumpter anthers in front of 2Zlifton Place next door to her
homein Brooklyn Tr. 5860, 6367.% Harding noticedarker herbrother Ericand others
talking or arguingon the stairs of 42 Clifton Place, abd3thouses way. Tr. 67-68, 104
Harding had knowParkerfor over 20 yearbecauséehad been raised with her son, duzdl
spoken to himust two daysearlier Tr. 60-63.

Sumptemwaswalking down the blockoward 42 CliftonPlacewhenHarding saw
Parkerjump off the stoop and shootld@m. Tr. 67, 7074. According to HardingSumpterhad
notdone anything to provoke the attack and had no bad ioesrtowards Parkendd. When
Sumpteranback towards Harding, Parker continued shoaginigim 1d. Harding for her part,
started to ro inside 22 Clifton Placevhich wasunderrenovation Tr. 73. Sheheard about five
shots lefore she entered the buildingr. 74. Sumpter ran ito the buildingoehind her, but he

was shot and fellown near the topf the steps.Tr. 73-77. Parkerthen appeared at the top of

! The citation “Tr. __"notesthe pages of the trial transcript. Minutes of other @edings are

indicated as necessary.



the stairs, about four or five feet from Hardifgarkerwas holding a gun, and cursed at
Sumpter, “Motherfucker, | got you noiwTr. 76-78. As Harding ran away, she heard more
gunshotaindcalled 911 Tr. 79, 106

Luis Gonzalez, a carpent@ho at the time of the incidemtas working in andter
building on Clifton Placgtestified thaupon hearinghreegunshotshelooked outhe third floor
window andsaw Parker chasing another man. Zb2-54, 257 261 The man being chased by
Parkerran towards a doorwaylr. 25356, 261, 274 Gonzalez sawarkerpull out a .38caliber
snubnose gun and fire three shots at the victim, while the victim was at toerbend of the
stairs, by the dooray. Id. Parkeremptied the gun at the victiGonzalezheard the weapon
make a “clickclick” sound. Tr. 25657. Gonzalez first hearBarkerfire three shots, then saw
Parkerfire threemoreshots Id.

Gonzalez testified th&arkerput the empty gun into his pocket, then reached
behind hs back and drew a second guna small, nickel or chromplated 9mm or .4&aliber
pistol. Tr. 253, 25758, 261, 27475. The victim was already inside the building whBarker
ran insidebehind hin. Tr. 259. Gonzalez heard three more shots, and a “tumble,” which
sounded like someone falling down the staifs.253,275. ThenParkersaid, “I got this
motherfucker, andlooked aroundbeforeriding away on a bicycleTr. 253.

Police Officer Evil Pooleestified that sharrived at 22 Clifton Place in response
to a radio report of gunfiretabout 11:53 A.M Tr. 10911. Sheobserved Eric Harding standing
over Sumpter, who had been shamerous timesHarding was trying ttelp Sumpter telling
him to “Get Up. Get Up.” Tr. 11213. Carmel Hardinghen told thepolice thatParkerhad shot
Sumpter Tr. 80-81L Detective Aathony D’Amatorecovered a discharged 9mm shell casing

from the floor inside 22 Clifton Place. Tr. 111%, 14851, 15455. Detectives imothy Duffy



and Ponald Johnsowent to 22 Clifton Placenterviewedwitnesses, and attempted to locate
Parker after the shooting.r. 1983-96, 213-16.

Weeks later, o October 6, 2007, Duffy and another detective wiengng along
Willoughby Avenuean Brooklynwhen theyspottedParkerstanding on a cornend approached
him. Tr. 19698, 216-17. Duffy told Parkerthat he looked like a wanted person, but if he was
not that individual, then he would be released saim19798. Parkercooperated Id. While
being driven back to the 88th Precirfearkerclaimed that it was all Duffy’'s fauliecaus®uffy
had left a violent, thregéme loser on the streeflr. 20203. Duffy askedParkerwho he meant,
andParkersaid Lawrence Supter Id. Parkeralso said that Sumpter had gotten what he
deserved Tr. 203 At the precinctParkerstatecthat the entire case was based on the “white
guy across the street from where it happened,” and thatrpexsuld not testify Tr. 20405.

The police conducted a lineup witarker. Tr205 21925. Prior to the lineupParkerstated
“It's not like I killed Kennedy’ and alsoasked, “How many murders anbéing charged witP’
Tr. 23839. Carmel Harding and Gonzalez each viewed the liseparately, andoth
identified Parkeras the shooterTr. 81-82,227-30, 269-70.

DetectiveJames Valengéxamined the three bullets recovered from Sumpter’s
autopsy and the shell casing recovered at the scene ¢idbieng Tr. 178-80, 184 The thre
bullets had been fired from at least tdifferent guns. Tr. 181. Wo were .38 caliber lead
bullets, and were consistent with being fired from a revol¥er190. However, Valentcould
not ascertain if they were fired from the same revolVer.181. The jacketed, hollovpoint

bullet was a 9mm, and would have been fired from a-semamatic pistol Tr. 18788, 190



2. The Defense Case

Parkernwas the only defense witness at triblle testified that hbad known
Sumpter sincbewas 12 andbumpter wagsnolderteenager Tr. 322 At the time of the
shooting,Parkerwas not on good terms with Sumptehom he described aselfisi' and
“jealous’ Tr. 33233. According toParker Sumpter hathim falselyarrested for a murder that
Sumpter hd actually committed, and for whid¢harkerwas ultimately acquittedTr. 33234.
Parkertestified that Sumpter had committed numenaotent actgprior to September 13, 2007,
butthe only such act he had witnessed personallytk&ashooting oRonald Matthews, a friend
of Sumpter's Tr. 330-32. Parkeralso claimed that he had seen Sumpter possess various
firearmsat an apartment on Clifton Place. Tr. 331

Parkeradmitted thahe shot Sumptesn September 13, 200But claimed that it
was a mtual “shootout” in which Sumpter had fired firstr. 33540. Prior to the shootout,
Eric HardinghadstoppedParkeron the streetas a distraction, and askiedrkerwhy hewas
bringing a lawsuit that would put people in jailr. 33536, 365, 381, 383As they were
speakingParkerclaimed thahe could see Sumpter approaching from behiridaneflection of
Eric Harding's sunglassedr. 33537, 349 Parker then saw Sumpter draw a gout it
jammed Id. Once this happeneBarkermpulled his own weapon and tried to use Eric Harding as
a shield Id. When Sumpter fired two shots at Parker, Pafiked back 1d. Parkerexplained
that his gun had belonged to his grandmother, who had beerca gibicer, buit was not snub
nosed. Tr. 34849. According toParker he hachadthegun since 1989, bilkept it in the house,
and this was the only day he carried it with hilah.

According toParker Sumpter ran across the street, firingatker “shooting

backwards like in the moviheater’ Tr. 340, 352 Parker statetiedid not have an opportunity



to return fire because loaly had five slugs” in his “six shooter WhereasSumpter had “an
automatic, fully loaded” 9mm pistolTr. 352-53. By the time Sumpter reached the stair22
Clifton Place Parkerhad “let go of three, because | knew | had two l&ftave five out of the
six.” Tr. 353 Parkersaid hereturned fireat Sumpter because he feared for his life. 34041

At trial, Parkertestifiedthat he was chasingu8pter, aming at him, trying to hit
him, but at another poinRarkerstatedthat he was not chasing Sumptdir. 348, 351 He
claimed that he followed Sumpter into 22 Clifton Placesabse [m]y mind snappedThis man
tried to kill me not only once,u this is the second timéde just tried to give me 50 years in
jail.” Tr. 341. Parkeralso claimed thate was afraid that if he turned away, he would have been
shot in the back Tr. 381-52 According toParker Sumpteffired nine or ten shots at him and
Eric Harding picked up the empty casings. 379, 38182. Parkeralso claimed that Sumpter
had tried to kill him three times, and that Sumpter wanted t@&ikerbecausé€arker‘had
him” and Sumpter was going taljaTr. 37880, 382

Parkertestified that when he first shot at Sumpter he did not knovhehaad hit
him. Tr. 35354. Sumpter fell and got back upd. Parkerthen shot Sumpter agaihd. This
time Parker*knew [Sumpter] was hit because his bdldyv.” Id. Sumpter dropped his gun and
fell down. Tr. 342. Parkeradmitted that he did not leave once Sumpter had droppegiihi
testifying that, “At that point in time, that's when | pezk his gun up, and that’s when | shot him
with his own gun.”Id. Parkertestified that he was “fresh out” of ammunition, but Stemptad
enough in his clip.”Tr. 355. Parkersaid he thought Sumpter might have had a “vest”Ton.
354. Parkerthen cursed at Sumpter, put the two guns in his pockedisleftwhen the police did

not arrive Tr. 362, 372



Parkeradmitted that he shot Sumpter while Sumpter was unarmnedhat the
bullet he fired from Sumpter’s gun was the bullet that waoiih Sumpter’s heart. Tr. 358
Parkersaid he “wasn’t trying to bprecise.| wanted to hit the intended tardefTr. 359
However,Parkerdenied that he intended to kill Sumpter, because if Henaated to kill
Sumpter, there was more ammunition in Sumpter’'s gim35455. Parkerdenied that he mad
the remark ‘ike | shot Kennedyat the police statiorhe only told the policethe way you were
looking all over Brooklyn, it was like Kennedy got shoft. 37576. Parkeralso denied saying
that Sumpter got what he deserved, and claimed that bd #sk police why they were looking
for him, as Sumpter was an active informant and the polida@maumber of other murdeis
investigate Id.
B. The Charge, Verdict, and Sentence

After the defense rested, the court submitted, in the alternative, onesazh of
Murder in the Second Degree, Manslaughter in the First Degree (as arleksdzd offense),
and Criminal Possession of a Weapon in the Second Degre®69, 571, 574, 582The court
also submittedhe defense glistification as to the murder angarslaughter countsTr. 563
The jury convictedParkerof Murder in the Second Degree and thus, pursuant to thescou
instructions, did nooreach the manslaughtar weapon possession counts. 597. On July 20,
2009, the court sentenclarkerto a erm of imprisonment of twentfyjve years to life a the
murder conviction.Sentencindvlinutes of July 20, 2009 at 24
C. TheFirst § 440 Motion

Prior to perfecting his direct appeBirkerbrought his firspro semotion dated
June 17, 2010, to vacatesjudgment of conviction pursuantiew York Criminal Procedure

Law (“CPL") 8§ 440.10.ECF No. 51, at 310. Parkerclaimead that the evidence presentedtte



Grand Jury established that he only shot the victith &.38caliber gun, but thet8te had
presented evidence at trial tiRdrkeralso used a second gun, a 9mm pistol, to shoot the victim.
Parkeralso claimed that because the trial court instructedutiyeonthe justificationdefense, the
murder charge should not have been submitiede jury. In addition,Parkerargued that he had
represented himself during much of the trial, and whenlbeed his attorney to give the
defense summation, counsel did not mentiordeiénse, and instead argued that the jury should
convictParkerof a lesser chargelhus,Parkeralleged, he had been denied the effective
assistance of trial counsel.

On August 11, 2010, thgew York Supreme Court summarily deniBarkers
motion, finding it procedurally barred pursuan@@BL § 440.10(2)(bpecauséarkeis
judgment of conviction was pending on appbatsufficient facts appeared in the trial record to
permit appellate review dtarkeis claims. SeeDecision and OrdeReople v. Keenan Parker
No. 9940/2007 at 2(Sup. Ct. Kings CoAug. 11,2010 (Del Giudice, J.Y“First § 440
Decision”),ECF No. 51 at 2022. In additn, the court denied the motiparsuant taCPL §
440.10(4)(bpecausdarkets moving papers failed to contain the requisite sworn allegsitof
fact. Id. Parkerdid notseek review othe denial of this motianPet. at 5, 40.
D. The DirectAppeal

Parkerappealed his judgment of conviction to the Appellatadion, Second
Department (“Appellate Division”)In a brief filed on or about January 7, 20Parker’s
appellde counsel raised the following claims:

Point I: [Parkef was denied due process of law, his right to be

present and his right of confrontation when the court (a)

precipitously banished him from the courtroom for alleged

disruptive behavior; (b) in respansto defense counsel's

assurances thatParket was ready, refused even to consider
allowing him to return to the courtroom, and; (c) failed to



“establish methods of communication linkifigarkef with the
courtroom

Point II: In granting he full extentof the prosecutios Sandoval

[People v. SandovaB4 N.Y.2d 371 (1974)] application, the court

failed to exercise any discretion and depriv&arket of due

process and a fair trial.

Point 1ll: The court deprivedHarket of his right to a jury triaby

prec.ipitously dismissing a juror who was suitable to cwi

serving.

ECF No. 52 at 1-50 (quotations in original) Parkersubsequentl§iled a pro sesupplemental
brief. ECF No. 52 at 5268. In hispro sesupplemental brieRarkerargued that the trial court
had impermissibly amended the indictmantdbr changedhe theory of prosecution by
submitting to the jury a secoftibgree weapon possession coutcording toParker the Sate
had amended its theory of prosecution by arguing tauttyehatParkerhad used two guns to
kill Sumpter.

On February 14, 2012, the Appellate Division affirniadkets judgment of
conviction. People v. Parke©938 N.Y.S.2d 4442d Dep’t 2012).The courtfound that the trial
court had providently exercised its discretion in remoWagkerfrom the courtroom, aBarker
had forfeited his right to be present due to his disruptibaler. Id. It observed thaParker
was removed after the trial adinad issued several admonitions, whRarkerignoredashis
outbursts continuedld. The Appellate Division found further that givearkeis prior
behavior, the trial coudid not errin denyingParkeis applications to return to the courtroom.
Id. Furthermore, the Appellate Division continued, there m@srror in the trial court’s
Sandovaltuling or in itsdischarge of the jurorld. Finally, the Appellate Division aeluded,

Parker’s contention that the trial court improperly adaesgcondiegree criminal possession of

a weapon charge was “acaderhidd.



Appellate counsel then sought leave to apfeaRppellate Division’s decision to
the New York Court of AppealsA judge ofthe New York Court of Appeals denidus
applicationon June 3, 2012. SeePeople v. Parkerl9 N.Y.3d 966 (2012) (Jones, J.).

E. TheSecond and Third § 440d¥ons

On March 8, 2012Parkeragain movedpro se in the Supreme Court, Kings
County, to vacate his judgment of conviction pursuadRb 8 44Q SeeECF No.5-2 at 7838.
Parkerclaimed that the trial court did not administer the “truthfulnedl”do the prospective
jurors, as required b@PL 8 270.15(1)(a), to insure that they would answer the war d
questions truthfully.ld.

On April 30, 2012the Supreme Court, Kings County, summarily deRarkels
motion, finding it procedurally barred pursuantiBL § 440.10(2)(c)because sufficient facts
appear on the record to have permitted adequate reviewappeal but no such appellate
review occurred owing tthedefendant’sinjustifiable failure to raise such ground upon his
appeal.” Decision and OrdeReople v. Keenan ParkeXo. 9940/2007, at 2 (Sup. Ct. Kings
Co., Apr. 30, 2012{Del Giudice, J.citations omitted)ECF No. 53 at 38 On May 25, 2012,
Parkersought leave to appeal, and $eptember 20, 2012, the Appellate Division dethedl
application. Affirmation of Keith Dolan (“Dolan Aff.”)  20ECF No. 5(citing People v.
Keenan ParkerDecision and Order on Application, No.12ZB05361 (Sept. 20, 2012) (Hall,
J)).2

Parkerthen brought a thirgro seCPL § 440motion in the Supreme Court, Kings
County,dated August 14, 2018 vacate the judgment of conviction based upon his dlzéin

the courtroom was unconstitutionally closed to the puldtienParkeis wife was apparently

2 Neither Parker's May 25, 2012 application nor the Appellate Division’'s Séete20, 2012
denial were included in the State’s response to my October 16, 2014 Order to ShowSealsdan Aff. 1 3. As
a result, | rely exclusively on Mr. Dolan’s affirmation for the veraoftthese facts.
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asked to temporarily leave because there was insufficient seating sgacernmodate all of
the poential jurors for voir dire.SeeECF No. 53 at 4149 (omitting exhibits).

On September 10, 2012, tNew York Supreme Court summarily denied
Parkets third motion to vacate the judgmers with the previous § 440 motionkgetSupreme
Court found thatite motion was procedurally barred, pursuar@®h § 440.10(2)(c)because
sufficient facts appear on the record to have permitteduate review upon appeal but no such
appellate review occurred owing to ttefendant’sinjustifiable failure to raise sbhaground
upon his appeal.’Decision and OrdeReople v. Keenan ParkeXo. 9940/2007, at 2 (Sup. Ct.
Kings Co., Sept. 10, 2012Del Giudice, J.(“Third § 440 Decision”)citations omitted)ECF
No. 53 at 53. Additionally, thecourt found the application barred undet4®.1{3)(c) because
Parkerhadfailed to raise this issue in his previdig40 motion® Id. On November 7, 2012,
Parkerpro sesought leave to appeand o March 13, 2013, the Appellate Division denibdt
application. SeeDolan Aff. § 24 (citingPeople v. Keenan ParkebDecision and Order on
Application, No. 20109662 (Mar. 13, 2013) (Hall, J.}
F. TheCoram NobisPetition

In apro seapplication dated June 25, 20B&rkermoved for a writ of error
coram nobign the Appellate Division.SeeECF No. 53 at 5477. Parkerclaimed that he was
denied the effective assistance of appellate counsel because his attdnmetychallenge on
appeal the trial court’s decision to temporarily exclBdekeis wife from the courtroom during

voir dire, due to seating constraints for the potential juresjlting in a violation of his right to

3 Under CPL § 440.10(3)(c), a court may deny a motion to vacate a judgment when gu]pon

previous motion made pursuanf@PL §440], the defendant was in a position adequately to raise the ground or
issue underlying the present motion but did not do so.”

4 Neither Parker's November 7, 2012 application nor the Appellate DivésMaich 13, 2013
denial were included in the State’s response to my October 16, 2014 Order to ShowSealsdan Aff. 3. As
a result, | rely exclusively on Mr. Dolan’s affirmation for the veraoftthese facts.

11



a public trial. Id. In addition,Parkerclaimed that appellate counsel provided ineffective
assistance because he did not argaettial counsel was ineffective féailing to objectto the
procedure.ld.

In response to a request by the Appellate Division, appetiatesel submitted an
affirmationstatingthat he considered a § 4dtbtion tobethe proper vehicle to raise the
courtroom closure claimAffirmation of David P. Greenberg (“Greenberg Afff)11 ECF No.
5-3 at 104. According to appellate couns#igetrial record indicatedhatParkernad attempted
to pass a note to his wifehich promptedareprimand from the trial courtd. “This suggests
the possibility that defense counsel might have fowergohesence in the courtnm an
unnecessary distractionltl. Appellate counsel continued that absent any indicaliatParker
and hs trial counsel ever discussed the matter, orRaakerasked his attorney to protest, “it
would have been difficult to fault counsel, freesley[Presley vGeorgia 558 U.S. 209 (2010)]
for failing to object to what was apparently a common practice in NeWw piaor to thePresley
decision.” Id. 1 12. Finally, appellateotinsel noted that the evidenceRairkers guilt was
“strong,” andParkercould not showprejudice. Id. T13.

In a Decision and Order dated February 19, 2014, the Apedivision denied
Parkets petition for a writ of errocoram nobisfinding thatParker‘ha[d] failed to establish that
he was denied the effective assistance of appellate courajle v. Keenan Parke380
N.Y.S.2d 7862d Dep’'t 2014)citations omitted) Parkermovedfor permission to appeal to the
New York Court of Appealsand the Chiefuldge of that court denigtatrequest orAugust 5,

2014 People v. Parker23 N.Y.3d 1066 (2014)Lippman, C.J.).
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G. The InstanPetition

Following thedenial of hiscoram nobisnotion, Parkerfiled this petition for a
writ of habeas corpusn October 6, 2014He puts forward four grounds for reli€f:) his trial
counsel waseffective due tdnerfailure to argue justificatioduring summation(2) the trial
court violatedParker'sSixth Amendment rightsybdenyinghim a public trial; (3) the Assistant
District Attorney improperly spoke about two guns dutingl when only one gun was
mentioned irthe Grand Jury proceeding; and (4) the trial court impropantended the
indictment to include a second weapdteard oal argument ofrebruary 26, 2015t which
Parker appeareglo sevia teleconference from the prison in which he is culyentarcerated.

DISCUSSION
A. Standard of Review
1. Exhaustion

A federal judge may issue a writ of habeas corpus freeing a statequrig the
prisoner is “in custody in violation of the Constitution or laws ortiesaof the United States.”
28 U.S.C. § 2254(a). Howevehngt exhaustion requirement, codified att28.C.8 2254(b) and
(c), obligates a federal habeas petitioner to exhaust state juditiadlies before seeking relief
from a federal court. To exhaust state remedies, a petitioner mulst pfaisent” his federal
constitutional claims to the highest state court with jurisdiabier them.Duncan v. Henry
513 U.S. 364, 365 (1995) (internal quotation marks and atiegtimitted)Daye v. Attorney
General of New York696 F.2d 186, 191 (2d Cir. 198&n(bang. This requiremeritsprings
primarily from considerations of comity” between fiederal and sta systemsndaffords the

state system “the opportunity to pass upon and correct allegational of its prisoners’ federal

13



rights.” Duncan 513 U.S. at 365 (quotirfgicard v. Connor404 U.S. 270, 275 (1971) (internal
guotation marks omittejl)
2. Procedural Defauland Adequate and Independent State Grounds

A federal habegsidge may not issuewrit of habeas corpusan adequate and
independent statew ground justifies té prisoners detention, regardless of the federal claim.
Edwards v. Carpest, 529 U.S. 446, 4585 (2000) (Breyer, J. concurringjiting Wainwright
v. Sykes433 U.S. 72, 8B8(1977). One such grount a statdaw procedural defaultSee
Coleman v. ThompspbB01 U.S. 722, 750 (1991Yhere there has been actual and explic
reliance upon procedural default to dispose of a claim in state twere is an “adequate and
independent state ground” for the judgment, prohibitingfal habeas reviewsee Harrisy.
Reed 489 U.S255, 26163 (1981) Levine v. Comm’of Corr. Servs. 44 F.3d 121, 126 (2d. Cir.
1995);see alsoColeman 501 U.S.at 750 (noting the state’ interest in “channeling the
resolution of claims to the most appropriate forum, in fipaéihd in having an opportunity to
correct itsown errors”).

In theevent that a state court rejects a claim as procedurally defatiléeclaim
may only be considered on federal habeas review upon a ghofv(i) cause andctual
prejudice, o(2) upon a showing that a miscarriage of justice will result if thencianot
reviewed. See Colemarb01 U.S. at 750feague v. Lanet89 U.S. 288, 298 (19897
petitioner nay establish cause by showirtgdt the factual or legal basis for a claim was not
rea®nably available to counsel, .or.that sme interference by 6€ials . . . made compliance
impracticable. Coleman501 U.S. at 753 (ellipses in original) (internal quotation marks
omitted) (quotingMurray v. Carrier, 477 U.S. 478, 492 (1986)).0 satisfy the prejudice

requirement, the alleged error msve worled to the petitiones’ “actual and substantial
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disadvantage, infecting his entire trial with error of constitaiaiimensions.”Torres v.
Senkowski316 F.3d 147, 152 (2d CR003). If the petitioner cannot show cause, the failure to
raise the clainn an earlier petition may netheless be excused if ban show that a
fundamental miscarriage of justice would result from a failure teremn the claimi.e., “that he
is actually innocent of the crime for which he has beenicted,” Dunham v. Trais, 313 F.3d
724, 730 (2d Cir2002) ¢€iting Schlup v. Delp513 U.S. 298, 321 (1998hdMurray, 477 U.S.
at 499. This fundamental miscarriage of justice exception to the procediefiallt rulefs
‘extremely rare’ and should be applied only in ‘gxéraordinarycases” See Sweet v. Bennett
353 F.3d 135, 142 (2d Ci2003) QuotingSchlup 513 U.S. at 3222).
B. Parkers Claims for Relief
1. Trial Counselk Failure to Argue Justificatio®uring Summation

Parkerasserts that trial counsel was constitutionally ineffective becdesdid
not argue justification in her summatioRet. at 9seeN.Y. Penal Law § 35.00He previously
raised this claim in his first, pr@peal8 440motion Pet. at 4. The New Yoi&upreme Court
denied this motiopursuant to § 440.10(2)(becausehe claimcouldbe raised irParkets then
pending appeaincesufficient facts appeared in the record to permit appellate re\BewFirst
8 440 Decision a. Indeed, the entiretyfdhe trial summatioms contained irthetrial record

Despite the New York Supreme Court’s admonitidarkerdid notraise the
claim on direct appeal in either appellate counsel’'s fma&t or in Parkeis pro sebrief. Parker
concedes that he did not seek to apgeabeniabf the § 440motion, becauske “did not know
of appealing procedure for 440 motiorasid was “attacked by officers in Atti€aPet. a5, 9-

10.
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As previously statedptexhaust state remedies, a petitioner must “fairly present”
his federal constitutional claims to the highest state court with jatisdiover them.Duncan
513 U.Sat365;Daye 696 F.2cht191;Gadsden v. LedNo. 12CV-4204(JG), 2013 WL
3938500, at *2 (E.D.N.Y. July 30, 2013parler failed to do this.

Yet even if a claim in a federal habeas petition has not been exhausteel;ad f
court may deem it exhausted if there are no avenues available in thaditaad system for
reviewing the claim.See28 U.S.C. § 2254 (b)(1(petition shall not be granted unlétise
applicant has exhausted the remedies available icotlres of the Statedr “there is an absence
of available State corrective processXparicio v. Artuz 269 F.3d 78, 90 (2d Cir. 2001) (“[A]
federal court mayheoreticallyfind that there is an absence of available State corrective process
.. .ifit is clear that the unexhausted claim is procedutzdiyed by state law and, as such, its
presentation in the state forum would be futilgternal quotationsmitted). If sucha claim
can no longer bexhausteda federal coumnustdeem thenprocedurally defaultedSeed.;
Sweet 353 F.3dat 140.

In this casethe state coudxpresslyrelied uponCPL 8§ 440.10(2)(c)n denying
Parker’s first 40motion SeeFirst § 440 Decision at-3. This statute provides that a state
court must deny a motion to vacate a judgment when

[a]lthough sufficient facts appear on the record of the poboge

underlying the judgment to have permitted, upon apipeal such

judgment, adequate review of the ground or issue raised thpon

motion, no such appellate review or determinatioruoed owing

to the defendard’. . . unjustifiable failure to raise such ground or

issue upon anpgeal actually perfected by him . .

CPL & 440.10(2)(c) In other words, CPE 440.10(2)(cprohibitscollateral attacks on a

conviction when the defendant unjustifiably failed tseaan ortherecord issue on direct
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appeal.People v. Cuadrad® N.Y.3d 362, 36465 (2007);People vCooks 67 N.Y.2d 100,
104 (1986).Moreover, he Second Circuit hdageldthat reliance on thigarticular statutés an
adequate and independéuatsis upon whicko deny federal habeas revieBee Clark v. Perez
510 F.3d 382, 393 (2d Cir. 2008)istrict court erredn holding that the state cowstapplication
of CPL 8440.10(2)(c) did not constitute an adequate stateeduoal bar to habeas petitjorBy
declining to raise this claim on direct appé&drkerfailed to exhaust his state remediasd the
court to which he would be required to present his damorder to meet the exhaustion
requirement would now find the claims procedurally barig@de Colemagrb01 U.S. at 735 n.1;
Jackson v. Conway 63 F.3d 115, 1434 (2d Cir. 2014)Sweet353 F3d at 140.

Thus | find thatParker’sclaimis unexhausted bytrocedurally defaultedA
court may revievsucha claimonly if thepetitioner demonstratg¢$) cause and actual prejudice,
or (2) thatfailure to consider the claim would result in a miscarriage ofgeiste., that he is
actually innocent.SeeBousley v. United State523 U.S. 614, 622 (1998)ackson763 F.3d at
144n.27. Parkerasserts that he was unfamiliar with how to appeshfaCPL § 440motion,
that he did not have enough time to preparg@iissebrief, and that he was attacked by state
correction officers.Pet. at 5, 90. Parkeis lack of familiarity with the law is not sufficient

cause to excuse his defauiee Colemarb01 U.S.at 753 (“cause’ under theazise and
prejudice test must be somethiexgernalto the petitioner, something that cannot fairly be
attributed to hif) (emphasis in originalWashington v. Jame896 F.2d 1442, 1447 (2d Cir.
1993) (Ignorance or inadvertese will not constitute ‘cause.”accordWhite v. WestNo. 04
CV-02886(RRM), 2010 WL 5300526, at *19 (E.D.N.Y. Dec. 6, 20{Metitioners allegation

of ignorance of the law. . [is]insufficient to allege adequate cause to excuse the procedural

default. . . ); Burroughs v. GriffinNo. 13CV-1505 (TIJM/ATB),2014 WL 377900yat *1
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(N.D.N.Y. July 31, 2014) (“[P]ro se petitionarignorance of the law doast justify excusing
[his] failure to comply with the rules governing habeas joetit”).

Moreover, Parkes threadare allegations that he lacked enough time, and was
abused by prison officerdp not constitutecause fohisfailure to include this claim in either
appellate consel’s main brief, or iParkets pro sebrief to the Appellate DivisionSee
generallyMagar v. Parker490 F.3d 816, -20 (10th Cir. 2007{finding allegation that
default was caused by prison officials who put petitioneestrictive housing uniwas
insufficient because petitioner provided no informasoiggesting that prison officials
effectively barred petitioner’s access to the couBkjrt v. Jone246 Fed. App686, 59692
(10th Cir. 2014) (petitionadid not explain how alleged difficties and delay werattributable to
prisan officials, and without more otirt wasunable tdind that petitioner hagdhown cause for
default);Glover v. BurgeNo. 05CV-0393(VEB), 2007 WL 9183249, at *% (W.D.N.Y. Oct.
22, 2007)petitioner did notllegethat prison officials interfered itnefiling of his brief, or
somehow prevented him from timely filing ftis conclusory degations of a prison lockdown
were insufficient to excuse the procedural defauks Parkehas not demonstrated cause tis
procedural default,heed not address the issue of prejudisee, e.gMcCleskey v. Zan#99
U.S. 467, 502 (1991).

Likewise,there is scant evidence @fundamental miscarriage of justicere
I.e,, thatParkeris actually innocentThe Syreme Court has made clear that this is an
“extremely rare” exception to be applied omyextraordinary circumstance&chlup 513 U.S.
at 321 Parker’s petition puts fortho “exculpatory scientific evidence, trustworthy eyewitness

accountsor critical physical evidenc that was not presented at triald. at 324;Doe v.
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Menefee391 F.3d 147, 161 (2d CR004) ¢ecognizinghatSchlup‘limited thetype of
evidence on which an actuahocence claim may be basgd

Tothe contrary, Parker’s testimony provides direct evidémathe killed
Sumpter aftehewas wounded and unarme8eeTr. 351-60. Parkés own petition defeats any
claim of actual innocencePet. at 6 ((“I admitted to having a 38 revolver[.] [T]haawon was
not the death instrument[.] [T]he deceased droppeddapen during the shoot out|.] | picked
it up and shot it at him[.] The deceased died from 9mm gun shotdyvd). Other evidence at
trial — includingtwo eyewitnesses identifying far as the killer, one of whomlaimed that the
shooting was unprovokedeeTr. 70-74, evidence from the autopsy, dParkers own testimony
showing that he did not like the victirsupport the jury’s determination that Parkers not
acting inselfdefense

For the reasons set forth above, | conclude thaeso valid exception applies,
Parker'sSixth Amendmentlaimis procedurally barred and not subject to habeas revieany
event,Parker’s claim thatrial counsefailed “to argue self defense dog summation’is
without merit Pet. at 9 Trial counselrguedat lengthin summation that the prosecution had
failed to carry its burdeto disprove the justification defense beyond a reasonabletdorr.
428 Noting“what is also at issue in themse is the issue of seléfense Tr. 441, counsel
repeatedlynsistedthatParkerhad reasonably believed it was necessary to shoot Sunipter
44345, 44748, 45556. To pick one exampleotinseldirected the jury téask yourself, did
theydisprove the defense of justification beyond a reasonalblletd And | submit the answer is

no.” Tr. 457. She further explainetthat the defense of justification also applied to

° Under New York law, once the defense of justification has been placed in istheetits

evidence, it is thet&te’s burden to disprove it beyond a reasonable d&es. People v. Marian®56 N.Y.S.2d
291, 293 (3d Dep’t 2012); N.Y. Penal Law 88 25.00, 35.00.
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manslaughter, andiploredthe juryto find that the prosecution had notglisven the
justification defense as to that chaegewell Tr. 45758.
2. Right to a Public Trial

Parker contends that tkral court violated his Sixth Amendment right to a public
trial whenit temporarilyclosed the courtroom to make room for prospective jurors glwoir
dire. Pet. at 1611. Though trial counsel did not lodge an objection, and appellatesebdid
notraise the claim on appe&larkerraisedthe claimin two postconviction motionshis third 8
440 motion andhis pro sepetition forawrit of coram nobis The instant petitiomaintains that
the New York Supreme Court atite Appellate Divisionrespectively, ergkin denying these
applications.

a. The Third§ 440 Motion

In his third § 440 motion, Parkesserted that thiteal court deprived him of his
right toapublic trial when it “insisted that defendant[’]s wife ¢dwmot be a part of the
proceedings and during jury selection due to not having enough’ré&eeECF No. 51 at 43.
On September 10, 2012, tNew York Supreme Court summarily deniPdrkets motionon
two state procedural grounds: )rsuant taCPL 8§ 440.10(2)(c), “because sufficient facts
appear on the record to have permitted adequate reviewapgpeal but no such appellate
review occurred owing tthe defendant’s unjustifiable failure to raise such gdouponhis
appeal’ and (2)pursuant taCPL 8§ 440.10(3)(c) because Parker had failed to raise this iissue
his previousgs 440 motion Third § 440 Decision at ZThe Appellate Division denieBarkels
application for leave to appeal from that decisi®&eeDolan Aff. I 24 (citingPeople v. Keenan

Parker, Decision and Order on Application, No. 2602662 (Mar. 13, 2013) (Hall, J.))
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The transcript shows thdtiring jury selectioron April 28, 2009, the court
addressed Parkand “Miss Parkerbeforebringing thepanelof prospective jurormto the
courtroom

And | introduced myself to your wife. Miss Parker, you \hidve
an absolute right to be present in the trial at all times.

Now, the onlyissue that may come about is that during the jury
selection process we just don’t have enough seats formaby.

So just follow the instructions of the court officers.

What we’ll do as soon as a seat opens up, we’ll bring you #. It’

not that you'rebarred from anything. It's just that physically we

don’t have enough room.
Voir Dire Minutes of Apr. 28, 200at 2 Defense counsel offered no objection to the court’s
statement or proposed procedul@. at 23. The parties theniscussed various legal issuis,
at 333, after which a panel of prospective jurors entered the courtroonoifadive. Id. at 34

Later that dayluring jury selectionjust after the lunch recesBarker’s counsel
asked permission for Parker to passote to his wife, which prompted a reprimand from the trial
judge:

Ms. SHARKEY [Trial Counsel] Can Mr. Parker hand a piece of
paper to his wife?

THE DEFENDANT: It came from you.

THE COURT: Parker, sit. You're not in thestreet. Act like a
decen citizen and comply withthe rules of the Court. Your
objection?

MR. DEINGENIIS [The Prosecutor] My objectionis it's well
documented now that this defendant poses threatsrtovitnesses.
That's, in addition to the person Cynthilickson, it is ourbelief
upon our investigation anBolice Department investigation that
she has smugglethings in and out of jail for the defendant.
Whatever hes handing her, whether he watdssay it's from us or
whatever it§ a security risk.
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THE DEFENDANT: Your Hmor, everything inregards to what

he’s talking about, whether fiertains to her is information about

actually her. If she was smuggling things in and out of the

Correction Department, she would have gotieested.

THE COURT: Your application to passing th&ce of papein

the courtroom is denied. Yaw making a great record on your

own. She can stay here, that ladghe can stay here if she wants.

If she lefton her own, it5 okay.

(Wife enters the courtroom.)

(Jury enters the courtroom.)

All right, welcome back from lunch, ladiesd gentlemen.
Id. at123-24. The trial transcript does nolearlyindicate when, if at all, Parkerwife was in
fact excludedfrom the room, and at what point she was allowed to retulne. affidavit of
Appellate Counsel David P. Greenberg references an affidavit of Panké; attached to
Parker'scoram nobignotionas Exhibit 4in which she alleges that she was absent and not
allowed back until after the lundlecess.SeeGreenberg Affy 11. Theaffidavit of Parker’s
wife was not included ithe Statés response to my October 16, 2014 Order to Show Chuse
as described, it would m®rroborated by the transcript entry “(Wife enters the courtroom.)”
which occurred just after the luncbcess.SeeVoir Dire Minutes of Apr. 28, 2009 at 124.

However, g with the ireffective summation claim, the closure of the courtra®m
nonethelesspparent from the face of the record, and should have bessdrin Parker’s direct
appeal. Parkerfailed to raise thebjection in either his coseled appellaterief or hispro se
submission to the Appellate Division. Pet. at Ak a resultParkets claim is now procedurally

barred from habeas review, as the court’'s desled upon an independent and adequate state

law ground— i.e., Parkeis failure to comply with New York rules requiring that-thre-record
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claims be raised only on direct appeeand not in collateral proceedingSee Clark510 F.3dat
393;Sweet353 F.3cat 140

Once again, eermining that the clains procedurally barred does not end the
inquiry. As notedabove, federal review is permissible if the petitioner can denase<ir)
cause and actual prejudice,(8) thatfailure to consider the claim would result in a fundamental
miscarriage of justiceSee Colemarb01 US. at750.

Ineffective assistance of trial counsel eatablishthe cause requed to overome
the procedural bar toseparate federalaim. See Murray, 477 U.Sat 488 Howeverthis
ineffectiveassistancef-counsel claim can itself be procedurally defayltadt if this is the
case, it cannot be asserted as cause to overcome the procedurabtiafaather federal
constitutional claim.Edwards 529 U.S. a#i53. In other words, if a petitioner failed to fairly
present his clainof ineffective assistance to the state courtssmst permitted to argubat this
ineffective assistanamnstituted cause.

That is precisely what happened here. Though Parked taséssuef the
ineffective assistance of counsel in his first § 440 omphis objectionpertained solely to trial
counsel’s ineffective summatiorfseeECF No. 51 at 7. He made no mention of trial counsel’s
failure to object during the voir dire proceedings a result, the New York Supreme Court
considered the claim before it to be that Parker was denied the effasist@ace of counsel
because his staddy atorney “never argued, during her summation, that tifiendiant acted in
seltdefense.”First 8440 Decision at.1Parker’'s second § 440 motion contained no objection to
trial counsel’s performance with respect to ¢beartroom closure SeeECF No. 52 at 7888.

And while Parkerin his third § 440 motion, challengjéhe courtrom closure, he did not claim

23



that histrial counsel erred in failingp object to it Thus, | conclude that this claim is
procedurally defaulted.

There is another basis for daihof habeas relief on this claim.ridl counsel's
decision in 2009 to not object to the closure of the coamroccurred before the Supreme Court
established that a defendant’s Sixth Amendment rigatgoblic trial included the righb ta
public voirdire proceedingSee Presley v. Georgi®58 U.S. 209 (2010)Parker’s ineffective
assistance claim ighuswithout merit.

A court deciding an ineffectiveness claim must judge the reasoeableh
counsel’s challenged conduct on the facts optadicular case, viewed attbe time of
counsel’'s conductStrickland v. Washingto#66 U.S. 668, 690 (1984A defendant must show
that counse$ representation “fell below an objective standard of reasonableness’obased
“prevailing professional mons” andthat “there is a reasonableopability that, but for counse!’
unprofessional errors, the result of the proceeding woal@ been different.1d. at 688, 694.
“Judicial scrutiny of counsel’s performance must be lyiglgferential.” Id. at 689

It is not clear whether trial counsel should have knowePpesley that Parker
possessed a Sixth Amendment righé public voir direproceeding Parker relies olvaller v.
Georgia 467 U.S. 39 (1984andPressEnterprise Co. v. Superior Court Galifornia (“Press
Enterprise 1), 464 U.S. 501 (1984jo assert that counsel’s failure to object fell below the

Stricklandstandard However, he Supreme Court held Wallerthat a defendant’s Sixth

6 In pertinent part, the third § 440 motion reads, without alteration, “Defendagetdid not

make any objections as Lawyer showed in People v. Martin 925 N.Y.S.2d 400 Since defamdanfie a

motion under ineffective counsel because defendant tried on first 440.10, beflagtthdd appear on record there
is not indication that this issue is preserve for appellate reviewe 8ipgellate Courts requires preservation on
issues brought to surface for their Review! Defendant claim has mesiaéd judge assigned to this matighould
view this motion with sincerity and respect for a person civil rights'F RO. 5-3 at 48.
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Amendment right includes the right to a public-pral suppression hearing, but the holding did
not expresslyextend tovoir dire or other prerial proceedings.

Later, the Presleymajority declaredhat under the Courtthen“clear
precedents,” it was “so well settled that the Sixth Amendment righptdlic trial extended to
jury voir dire that the Court could proceed by summary dision.” 558 U.S.at209,213;but
see idat 219 (Thomas, J., dissenting) (noting tretttpner Presleydid not seek summary
reversal based on the allegedly incorrect applicationi®Qburt'swell-established precedents .
. ., but instead asked [the Court] to ‘resolve [a] split of atityity . But trial counsel did not
have the benéfof Presleys clarification, andoth before andfter Presley the lower federal
courts havelebated the clarity aivallerandPressEnterprise Iwith respect to voir dire
proceedings.CompareEdelkind v. United StateBlo. 05CR-60067, 2010 WI2944369, at *78
(W.D. La. June 28, 2010) (rejectimgeffectiveassistance claim based on appellate counsel’s
failure tochallengeexclusionof the public during voir dirbecauséresley‘was decided long
after [defendant] was tried” and “[w]hether the performance of counsetiefecient is based
upon the law ad existed at the time of trial’(internal quotations omittead)jl Vaughn v.
RomanowskiNo. 13CV-13436, 2014 WL 6632471, at *5 (E.D. Mich. Nov. 21, 2014)
(“Because Vaugn's counsel at the tima his 2003 trial may have reasonably questioned
whether Vaughn had any constitutional right to an open rmmmt during voir dire, counsel was
not ineffective for failing to object to the closure of the courtratumng voir dire.”)with
Constant v. Pen$vania Dept of Corr,, 912 F. Supp. 2d 27297-303 (W.D. Pa. 2012)
(granting habeas petitiomith respect tgre-Presleytrial on grounds that closing voir dire

proceeding violated Sixth Amendment right to public trial cleadya¢h in Waller andPress
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Enterprise ); see als@arrows v. United State45 A.3d 673, 678 (D.C. 201{jnding pre
Presleyclosure of voir dire a “plain error” at time of appellant’s trfal)

Given the highly deferential standardSificklandandin view of Supreme Court
precedenat the time oParker'svoir dire proceeding, | cannot conclude that trial coussel’
failure to object denied Parker effective assistance. | also noteidhabunsel may have
refused to object for strategic reasonse Trialtranscriptindicatesthat, laterin the voir dire
proceedingParkerattempted to pass a note to his wifljch prompted a reprimand from the
judge. As appellate counsel observed in response todham nobisapplication, trial counsel
may have concluded that tpessenceof Parker’s wifein the courtroonwasan unnecessary
distraction,and thus did not object to her temporary exclusi®aeGreenberg Aff. I 1.1

b. Coram NobisMotion

On June 25, 201®arkemovedpro sein the Appellate Division for a writ of
errorcoram nobisclaiming that he was denied the effective assistance of appellatsetou
because his attorney did not raise the courtroom closure issue, andéappellate counsel did
not argue that trial cmsel was ineffective for not objecting to tar dire procedure.SeeECF
No. 53 at 5477. The Appellate Division denied the petition on the mehitdding without
further explanatiothatParker hadfailed to establish that he was denied the effedissistance
of appelate counsel People v. Keenan Parket14 A.D.3d 883 (2d Dep’t 2014).

To establish a claim of ineffective assistance of counsel, #@opeti must show

(1) that his counsel supplied deficient representatind,(2) that the petaner suffered

! In a case on direct appeal, which wasided aftePresley the Second Circuieversed a

conviction due to the district court’s intentional, unjustified closurd@fcourtroom for the entirety of pRresley
voir dire on March 24, 2008United States v. Gupt&99 F.3d 682, 69(2011) In Gupta the district court had
requested that individuals who were not in the venire panel leave the ooutt'taccommodate the large numbers
of jurors in thevenirepanel.” Id. at 686. The Second Circuit roundly rejected fluistclosing justification.d. at
690.
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prejudice as a result of that deficient performargeeStrickland 466 U.Sat687-88. To
establish deficient performandblge petitionemust show that “counseslrepresentation fell
below an objective standard of reasonableness.& 688. “The challengés burden is to show
‘that counsel made errors so serious that counsel was gtohing as thécounsél guaranteed
the defendant by the Sixth Amendmé&ntHarrington v. Richter562 U.S. 86104 (2011)
(quotingStrickland 466U.S. at 687). To establish prejudice, a challenger must denteri'stra
reasonable probability that, but for counseinprofessional errors, the result of the proceeding
would have been different.Strickland 466 U.S. at 694.

The Appellate Division decision is also entitlealdeference undehe
Antiterrorism and Effective Death Penalty Act of 1998EDPA”). A federal court may grant
habeas relief “with respect to a[] claim that was adjudicated on the rireBtate court
proceedings” only if the sta court’s decision was “contrary to, or involved an unredsdena
application of, clearly established Federal law, as determindtelfyupreme Court of the
United States” or “was based on an unreasonable deteioniwdithe facts in light of the
evidencepresentedh the Stateourt proceeding.” 28 U.S.C.2254d).® AEDPA's deferential
review applies whenever a state court disposes of a state pridederal claim on the merits,
regardless of whether it gives reasons for its determination or tefiederal law in its decision.
SeeSellan v. Kuhiman261 F.3d 303, 312 (2d Cir. 2001).

The combination of the AEDPA ar8tricklandstandards creates a high bar for
habeas petitioners. As the Supreme Court has explained,

The standards created Byricklandand 8 2254{) are both highly

deferentialand when the two apply in tandem, review is doubly so.
The Stricklandstandard is a general one, so the range of reasonable

8 This limitation on relief is frequently referred to asEBPA deference.E.g, Cullen v.

Pinholster 131 S. Ct. 1388, 1410 (201Berghuis v. Thompkins60 U.S. 370, 390 (201Yiller-El v. Cockrel
537 U.S. 322, 341 (2003).
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applications is substantial.Federal habeas courts must guard

against the danger of equating unreasonableness Siritddand

with unreasonableness under § 2254(djhen § 2254(d) applies,

the question is not whether counselctions were reasonabléhe

guestion is whether there is any reasonable argumentdhasel

satisfial Stricklands deferential standard.

Harrington, 562 U.S.at 105(internal quotattn marks and citations omittedgealso Williams

v. Taylor, 529 U.S. 362, 411 (20003 A] federal habeas court may not issue the writ simply
because that court concludes in its independent judgimatrthe relevant statourt decision
applied clearly established federal law erroneously or incoyreBther, that applican must
also be unreasonable.”J.0 establish the required “reasonable probability” that couneeliors
changed the outcome of the case, the petitioner must show not just ¢eaceivable effect,”
Strickland 466 U.S. at 693, but rather “a probability sufficient to umilee confidence in the
outcom€’ Id. at 694;see alscAlexander v. ErcoleNo.06-CV-3377 (JG), 2008 WL 365401, at
*5 (E.D.N.Y. Feb. 11, 2008) (citingtrickland.

In this caseit was not unreasonable for the state court to conchateappellate
counsel satisfie@tricklands low standard Theexclusion of Parker’s wifevas unpreserved for
appellate review, and while appellate counsel could heygested that the Appellate Division
reach the unpreserved claim in the interest of justea.Y. CPL § 470.15(6)(a)healsocould
have reasonably concluded tath a clan was unlikely to succeedsee People v. Borukhqva
931 N.Y.S.2d 349, 3723 (2d Dep’t 2011) (defndant failed to preserve claimderPresleythat
her right to a public trial was violated when the trialitéemporarily excluded members of her
family from the courtroom during portions of the voir dire because diethseating for

prospective jurors; Appellate Division declined to review clairth@exercise of its interest of

justice jurisdiction))v. denied 18 N.Y.3d 881 (2012)
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3. Changed Thegrof Prosecution/Constructive Amendmeinthe Indictment

Finally, Parkerasserts that because the prosecutor referrée tse of two guns
in his opening statement, but only one gun was mentitotbe Grand Jury, th8tate
impermissiblychanged théheory of prosecutianPet. at 6.In a related claimhe argueghat the
trial court impoperlyamended the indictment, “with a weapon defendant washavged with
at the Grand Jury Pet. at 7° In hispro seappellate brief, Park@ontendedhateven though
he was not convicted of the weapon possession count, yh&hjould not have been “privy” to
any offense that was not charged in the indictm&eeECF No.5-2 at 61.

In a onesentence rulinghe Appellate Divisiorheldthat Parker’'s contention
raised in higro sebrief was ‘academic¢ People v. Parke938 N.Y.S.2d 4442d Dep’t 2012).
This is presumably because the jury never reached the weppssession couimt its
deliberations The trial court submitted to éhjury a single count of secowi@égree aminal
possession of a weap®eeTr. 57476, but instructed the jury that if it convict&arkerof
seconddegree murder or the lessacluded offens of firstdegree manslaughter, it was to stop
deliberating andeport its verdict Tr.570-582 Thus, because the jury fouR@rkerguilty of
murder, it never considered the weapon possession.court97

Parkets asertion that the prosecutor the court illegally amended the
indictment and changed the theoifyprosecutiorfails to set forth a cognizable basis for federal
habeas relieflt is true thatm federal criminal cases, when an indictment is amended outside th
grand jury pocess, it constitutespger seviolation of the Fifth Amendment right to lredicted

by a grand jury Such a violatiorwould “requirereversal even without a showing of prejudice to

° Constructive amendment claims are also embedded Wtrker’'s ineffective assistance claim.

See infraSectionB(2). In that section of the petition, Parker contends tlegptbsecutor, by consenting to the
defensés request to charge justification, “clearly changed the theory fromgréme jury of intentional murdér.
Pet. at 9. Accordingla mistrial shoulchave occurredesulting inthe casdeing “sent back to the grand juryld.
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the defendant."United States v. Clement® F.3d 477, 482 (2d Cir. 1994ge alsdstirone v.
United States361 U.S. 212, 217 (1960)

However, tle Fifth Amendment’s right to a grand jury indictment has not been
incorporated against the states through the Fourteen#mdment, and thus does not work to
limit state prosecutionsSee LanFanco v. Murray 313 F.3d 112, 118 (2d Cir. 2002) (citing
Branzdurg v. Hayes408 U.S. 665, 688 n.25 (1972 Accordingly, Parker’sclaim that the
indictment was improperly amended may not be considerdwlbeas reviewSeePlayer v.
Artus No. 06CV-2764 (JG)2007 WL 708793at*7 (E.D.N.Y. Mar. 6, 2007)

Evenassumingarguendogthat constructive amendment of the indictmaate
subject to habeas review, the clatitl would fail on the meritsin the federal system, a
constructive amendment arises whenStetés proof and the trial court’s jury instructions
“modify essential elements of the offense charged to the point that thengbistansial
likelihood that the defendant may have been convictesh afffense other than the one charged
by the grand jury.”United States v. Vebeliuna& F.3d 1283, 129@d Cir. 1996) In this case
the Grand Jury found th&arkerntentionally killedSumpter with a firearmht Statés trial
evidence proved th&tarkerintentionally killed Sumpter bghooting him with two firearmsnd
the trial court’s jury instructios reflected those theories of liability and relevant crimes: enurd
manslaughter, and criminal possession of a weapon (cherdgjee alternative) Thus,Parker
was convicted otheoffense charged by the Grand Jury the murder of SumpterSeed.

Moreover,there was nainconstitutional variance between the terms of the
indictment and the facts proved by the evidence at thialariance in an indictment occurs
when “the charging terms of the indictment are left unaltered, but theneadfferedt trial

proves facts materially different from those alleged in the indidtinésnited States v. Thomas
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274 F.3d 655, 670 (2d Cir. 200(nternal quotation marks omittedJo prevail on a variance
claim, a defendant must demonstrate substantialgiegjuld. For killing Sumpter, the Grand
Jury chargedParkerwith one count of Murder in theeBond Degree that, on or about
September 13, 2007, in BrooklyRarker “with the intent tgcausejthe death of Lawrence
Sumpter, caused the death of LavaeiSumpter by shooting him with a deadly weapon, namely:
a handgun, thereby inflicting various wounds and infuapon Lawrence Sumpter, and
thereafter on or about September 13, 2007, Lawrence Sudimpdeof the wounds and injuries.”
Dolan Aff. 5 n2. The Stateproved beyond a reasonable doubt that on Septemberdz,ia0
Brooklyn, Parkershot and killed Sumpter with two gumstending to cause his death, and the
shooting was not justified under state lathe trial court instructed the jury thatorder to
convict defendant of Murder in the Second Degree it bdithd, beyond a reasonable doubt, “(1)
that on or about September 13, 2007, in the County of Kthgslefendant caused the death of
Lawrence Sumpter; (2) that the defendant intendeduse the death of Lawrence Sumpaed
(3) that the shooting of Lawrence Sumpter was not justified [the trial court] havexplained
that concept to you.” Tr. 570rhus, there was no variance between the indictment and the proof
offered at trial. See Afrika v. Conwayo. 06CV-0280T,2011 WL 582618, at *145
(W.D.N.Y. Feb. 9, 2011)Epps v. PooleNo. 0Z2CV-3432, 2010 WL 1991517, at *B
(E.D.N.Y. May 14, 201Q)aff'd, as amende@87 F.3d 46 (2d Cir. 2012)

Nor canParkemaintain that th&tatechanged its theory of criminal liability.
While the indictment must provide a defendant with reotitthe core of criminality to be
proven at trial, the prosecution must be permitted significaxibflity in the nature of the proof
adduced at tal. See United States v. WozniaR6 F.3d 105, 109 (2d Cir. 199%ge also United

States v. Heimanir05 F.2d 662, 666 (2d Cit983),cert. denied466 U.S. 962 (1984) (“[P]roof
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at trial need not, indeed cannot, be a precise replica of the chargamed in an indictment.”)
In this casethe indictment providedppropriate notice of the “core of criminality” that the
prosecution intended to prove at tralthatParkershot and killed Sumpter without any legal
justification ™
CONCLUSION

For the reasons stated abolarkets petition is denied A certificate of
appealability shall not issue becatsekerhas not made a substantial showing of the denial of a
constitutional right.28 U.S.C. § 2253(c)(2)l certify pursuant to 28 U.S.C. § 1915(a)(3) that
any appeal of this Order would not lad&en in good faith and, therefore,forma pauperistatus
is denied for the purposes of any app&dppedge v. United Stafe869 U.S. 438, 4445

(1962).

So ordered.

John Gleeson, U.S.D.J.

Dated:September 2, 2015
Brooklyn, New York

10 In addition, it is doubtful that Parker suffered prejudice from the twotgeory in light of his

trial testimony admitting that he used two guns to kill Sumpter, an admissids thstated in his petition. Pet. at 6
(“1 admitted to having a 38 revolver;” “the deceased dropped his weapon dursigtiieut;” and “I picked it up
and shot it at him [and] the deceased died from 9mm gun shot WpeedU.S. ex rel. Richals v. Bartlett No.
92-CV-2448, 1993 WL 372267, at *4 (E.D.N.Y. Sept. 9, 1993) (petitioner was not prejudidbe additional trial
proof because of his prieial knowledgé.
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