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DLA PIPERLLP (US)
1251 Avenue of the Americas
New York, NY 10020
By: Aidan M. McCormack
Robert Brian Seibert
Attorneys for Defendant
First Specialty Insurance Company
JOHN GLEESON, Unite&tates District Judge:
Plaintiff insured Stephen A. Saye d/b/a Gastonian (“Saye”) brought this action
against DefendasFirst Sgecialty Insurance Corporation (s/h/a First Specialty Insurance
Company) (“FirstSpecialty”)and AmwinsBrokerage of Florida, In¢*Amwins”), seeking

recovery under aommercialinsurance policy for damages to Diallas, Texaproperty

resulting fromahail storm. First Specialty now moves to dismiss the actimier Federal Rule
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of Civil Procedure 12(b)(6) and on groundgarfum non conveniengrirst Specialty also moves
for declaratory relief. For the reasastated belowthe motiorto dismisgs granted.
BACKGROUND

A. Procedural History

On Cctober 9, 2014, Saye filed theraplaint in this action As mentioned, it
seeks damages for breachaofinsurance contract issued by First Specialty (the “First Specialty
Contract”). Compl. 1 25. In an amended complaiiiied after First Specialty submitted its
motion to dismisgthe “Amended Complaint”), Saye addéohwins as a defendantAm.
Compl. at 1.

This action follows a lawsuinitially filed by Saye in the 101st Judicial District
Court of Dallas County, Texas, which was subsequently removed by First Specthlt United
States District Court for the Northerndiict of Texagthe “Texas Federal Court Action”Bee
Am. Compl.,Ex. A* In the Texas Federal Court Action, First Specialty moved to dismiss based
on theforum-selectionclause of thé-irst Specialty Contractld. at 1-:2. As discussed more fully
below, heforum-selectionclause provides for exclusive jurisdiction in “the Courts of the State
of New York.” Am. Compl, Ex. B atAPP000010, No. 4 of 315=irst Specialty argued that by
commencing the action in Texas, Saye breachetbtharselectionclause. Am. Compl.,Ex. A
at 1-:2. Saye opposed the motioSeed. at 69.

By Memorandum Opinion an@rderdated April 9, 2014United States District
Judge Barbara M.G. Lynin the Northern District of Texagranted First Specialty’s motida
dismiss(the “Texas Federal Court Order”)d. at 9. Based on théorum-selectionclause in the

insurance contract, tieorthern Districtof Texasdismissed Saye'somplaint without prejudice

! Saye v. First Specialty Ins. C&No. 3:14-cv-202-M, 2014 WL1386565(N.D. Tex. Apr. 9, 2014).
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“to refiling in astate courtin New York.” Id. (emphasis addedBayefiled the complaint in this
courtsix months later
B. TheFirst SpecialtyContract

The First Specialty Contract, numbered 03000253, was issued to 5 Star Properties
and contained an insurance policy period of June 10, 2012 to June 10A201Gompl., Ex. B
at APPOD@O0O05. Sayeis listed as an additional insured under the policy.at APP000122, No.
116 of 315.The FirstSpecialty @ntract requires that any suits against Fasecialty be filed in
New York state gurt and that New York law applies to any disputes between the phttias.
APP000009-10, No. 3-4 of 31%pecifically, thé‘Applicable Law; Court Jurisdian”
provision of the contract states:

The laws of the State of New York, without regard to any conflict

of laws rules that would cause the application of thes lafrany

other jurisdiction, shall govern the construction, effect, and

interpretation of thisnsurance agreement.

The parties irrevocably submit to the exclusive jurisdiction of the

Courts of the State of New York, and to the extent permitted by

law the parties expresslyaive all rights to challenge or otherwise

limit such jurisdiction.

DISCUSSION

First Specialty argues that themplaint should be dismissed becaf{igegpursuant
to Rule 12(b)(6aye is collaterally estopped fronvigting the Northern District of Texas
decision holding tha®ayecould file an action against First Speciadtylyin New York state
court; and (2onforum non convenierngroundsasSaye brought this action in breach of the
forum-selectionclause in the First Specialty Contract, which specifically requires thaudrpes

brought in N&v York state ourt. First Specialtyalso seeka declaration that Saye is in breach

of the partes’ forum-selectionclause and the Texas FedeCalurt Order. In its reply,First



Specialtymoves for attorneys’ fees and costs to datiee rEquest for attorneys’ fees is not
properly made in this fashiorSeeFed. R. Civ. P. 11(c)(2) (“A motion for sanctions must be
made separately from any other motion and must describe the specific datlattegedly
violates Rule 11(b)); Nuwesrav. Merrill Lynch, Fenner & Smith, Inc174 F.3d 87, 94 (2d Cir.
1999).
A. Legal Standard

To survive a motion to dismiss pursuant to Rule 12(b)(6), a complaint must allege
sufficient facts to state a claim to relief that is plausible on its fasacroft v. Iqbgl556 U.S.
662, 678 (2009)Bigio v. Coca-Cola C9675 F.3d 163, 173 (2d Cir. 2012). In making this
determination, a court should assume all p&#haded allegations in the complaint to be true
“and then determine whether they plausibly give tasan entitlement to relief.1gbal, 556 U.S.
at 679;see also Bell Atl. Corp. v. Twomp§50 U.S. 544, 555 (2007) (“Factual allegations must
be enough to raise a right to relief above a speculative level . . . on the assumpadhbat
allegationdn the complaint are true (even if doubtful in factgitgtiors omitted)). In
evalwating a motion to dismiss, the court “may consider any written instrument attached to the
complaint, statements or documents incorporated into the complaint by reference . . . and
documents possessed by or known to the plaintiff and upon whicke[leg] in bringing the
suit.” ATSI Commagis, Inc. v. Shaar Fund, Ltd#93 F.3d 87, 98 (2d Cir. 2007).

In response to First Specialtytsotion to dismiss, Saye filed his Amenide
Complaint pursuant to Rule 15 of the Federal Rules of Civil Procedure. Rule 15, in releyant part
provides that:

A party may amend its pleadimmgce as a matter of course within:

(A) 21 days after serving it, or (B) if the pleading is one to which a

regponsive pleading is required, 21 days after service of a

responsive pleading or 21 days after service of a motion under
Rule 12(b), (e), or (f), whichever is earlier.
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Fed. R. Civ. P. 15(a)(1yWhen a plaintiff amends its complaint while a tioo to dsmiss is
pending, the court then has a variety of ways in which it may deal with the pending raotion t
dismiss, from denying the motion as moot to considering the merits of the motion irf ligat o
amended complaint.Jackson v. Caribbean Cruise Linacl, No. 14€v-2485 @ADS) (AKT),
2015 WL 667862, at *1 (E.D.N.Y. Feb. 17, 2015) (quottwgsman—Automatic Corp. v. Spa
World Corp, 15 F. Supp. 3d 258 (E.D.N.Y. 20149)tation,quotation narks and alterations
omitted);see alsdRoller Bearing Co. of Am., Inc. v. Am. Software,,IBZ0 F. Supp. 2d 376,
384 (D. Conn. 2008). Here, thenended Complaint restates th@meclaims against First
Specialtytha Saye alleged in the original complaint; it essentiséigvesonly to add Amwins as
a party to the suit. As suchelect to consider the merits of First Specialty’s motion in light of
the Amended Gmplaint.
B. Collateral Estoppel

“The doctrine of collateral estoppel precludes a party from relitigating in a
subsequent proceeding an issue of law or fedthas already been decided in a prior
proceeding.”Boguslavsky v. Kaplari59 F.3d 715, 719-20 (2d Cir. 1998y the Second
Circuit, “aparty is collaterally stopped from relitigating an issue if a-foant test is met: (1) the
identical issue was ised in a previous proceeding; (2) the issue was actually litigated and
decided in a previous proceeding; (3) the party had a full and fair opportunity aeliting
issue; and (4) the resolution of the issue was necessary to support a valid and finahjuagm
the merits.” Indus. Risk Insurers v. Port Auth. of N.Y. and Nt93 F.3d 283, 287 (2d Cir. 2007)

(quotingBoguslavsky159 F.3dat 720(emphasis omitted)).



Here, the foupart test has been met. First, #anessue— whether thdorum-
selectionclauserequired dismissain forum non conveniergrounds -was raised in the Texas
Federal Court ActionSeePl. Opp. at 3 (“the Court in the Northern District of Texas
considered the forum selection clause . . . The issue was lit@gted, and th&lorthern District
of Texasdeclared that New York stateurt was the only adequate alternative forum in which
Saye could commence an actioAhm. Compl., Ex. A at 3 n.3, 7, & 9lndeed, the Texas Federal
Court Order specifically stated:

The Policy’s forumselection clause pbints to” a nonfederal
forum—i.e., “the Caurts of the State of New York.”

Id. at 3 (quotations in original).
To the extent that Defendant argues that the fesalection clause
mandates venue in either New York statefederal courts, the
Court disagrees. . . . The clause at issue in this case is
substantively the similar to that Dixon . . . [which concluded]
that a forumaselection clause mandated that all disputes be litigated
in state, rather thaiederal court . . .
Id. at3 n.3.
[T]he clause demonstrates that for disputes arising under, or in
connection with the Policy (or a party’s conduct and duties relating
thereto), as do those here, jurisdiction lies exclusivelthe state
courts of New York.
Id. at 7 (footnote omitted).
With respect to the last two elements, as the plaintiff in the Texas Federal Court
Action, Saye had a full and fair opportunity tgate theforum-selectionclause’s
enforceability and the resolution of that issserved ashe basis for th&lorthern District of

Texass determination that Saye could bring his action onlfénv York statecourt. Saye’s

argument thathis Court may have diversity jurisdiction now that Amwins, a Florida resident,



has been added as a defendiarnhis case is irrelevant, most likely incorreamd does not alter
the analysis.

Accordingly, Idismiss thecase on collateral estopggbunds.
C. Forum-Selection Clause

The doctrine oforum non conveniensgather than Rule 12(b), i®gerallythe
appropriate way to enforce a foresrlection clause poingto a state or foreign foruntl.
Marine Constr. Co., Inc. v. U.S. Dist. Court for theist. of Tex.134 S. Ct. 568, 580 (2013).
The Supreme Court has held that “a valid forserection claus should beiven controlling
weight in all but the most exceptional circumstanced.’at574 Quotations and alterations
omitted). As explained irAtlantic Marine:

When parties have contracted in advance to litigate disputes in a

particular forum, courts should not unnecessarily disrupt the

parties’ settled expectationsA forum-selection clause, after all,

may have figured centrally in the parties’ negotiations aray

have affected how they set monetary and other contractual terms; it

may, in fact, have been a critical factor in their agreement to do

business together in the first place. In all but the most unusual

cases, therefore, “the interest of justice” isvedr by hdding

parties to their bargain.
Id. at 583. A fourpart test guides theourt’sinquiry into wheher a case should be dismissed
pursuant to dorum-selectionclause A court must consider(1) whether the clause was
reasonably communicatedttte party resisting enforcement; (2) whether the clause idatany
or permissivel.e., whether the parties are required to bring dispute]] to the designated

forum or simplypermittedto do so; and (3) whether the claims and parties involved isuihe

are subjecto the forum selection clauseSeeMartinez v. Bloomberg LF740 F.3d 211, 217 (2d

2 Though the state citizenship of the parties is not clear from the pajpersiiie requirement of

complete diversity unde&28 U.S.C. § 1332(a), it is doubtful that the addition of Amwins as a defewdaid
conferdiversity jurisdiction on this Court thitdid not alreadypossess See Owen Equip. & Erection Co. v.
Kroger, 437 U.S. 365, 3734 (1978).



Cir. 2014) (emphasis in original, quotations and alterations oritted defendant satisfies the
first three elements, the clause is presumed to be valid and enforceable. Jumsobicn,
however, can be overcome if the non-moving party makes (4) “a sufficientlg stinomving that
enforcement would be unreasonable or unjust, or that the clause was invalid for sonh asa
fraud or overreaching.ld.

First, theforum-selectionclause was clearlgtated in the First Specialtyo@tract
and was thus reasonably communicated to Saye. Under the emboldened headingbiepplic
Law; Court Jurisdiction,” the contract read$hé parties irrevocably submit to the exclusive
jurisdiction of the Courts of the State of New York, and to the extent permitted blydgvaities
expresslyaive all rights to challenge or otherwise limit syehisdiction.” Am. Compl., Ex B
at AP0O00009-10, No. 3-4 of 315. In his papers, Saye does not contésetblatise was
reasonably communicated, and | find the language sufficiently clear andbigioanons to meet
this standard See Thibodeau v. Pinnacle FX Inwdo. 08¢v-1662 (JFG) (ARL), 2008 WL
4849957, at *5 (E.D.N.Y. Nov. 6, 200#llianz Global Corporate& Specialty v. Chiswick
Bridge No. 13ev-7559 RA), 2014 WL 4674644, at *3 (S.D.N.Y. Sept. 19, 201@}her courts
analyzing this identical language, including the Northern District of Td»as reached a
similar conclusion.See, e.gSaye v. First Specialty Ins. Cdlo. 3:14ev-202-M, 2014 WL
1386565, at *2 n.3 (N.D. Tex. Apr. 9, 2014).

Second, théorum-selectionclause is mandatory becaubke plain meaning of the
words used by the parties to the contract “manifest an intention to limit jurisdicteon

particular forum.” Brooke Grp. Ltd. v. JCH Syndicate 483 N.Y.2d 530, 534 (1996).The

3 As noted abovehe terms of the First Spadiy Contract providehat the “laws of the State of
New York, without regard to any conflict of laws rules that would edhes application of the lssmof any other
jurisdiction, shall govern the construction, effect, and interpretatichis insurance agement.” Am. Comip EXx.
B at AP0O00009, No. 3 of 315As such, New York law applies to parts two and three of the analysis.
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clause states that the parti@sevocably submit to the'exclusivé jurisdictionof New York

state courts, andekpressly waiveall rights to challenge or otherwise limit syanisdiction

Am. Compl., Ex. B at AP000010, No. 4 of 315. Accordingly, the contract confers jurisdiction
exclusively to the state courts of New York.

Third, the parties and claims in this case are subject tiotben-selectionclause
Under New York law, by entering into an agreement withram-selectionclause, a party
specifically consents tpersonal jurisdiction in New York courts, and waives any basis to
dispute New York'’s jurisdictionNat’l Union Fire Ins. Co. of Pittsburgh v. Worle357 A.D.2d
228, 231 (1st Dep’t 1999). Nére claims are contra@l in nature, related narentractual
claims are also subject to tfum-selectionclause.See Erie Ins. Co. of N.Y. v. AE Design,
Inc., 104 A.D.3d 1319, 1320 (4th Dep’t 2013). It is undisputed that Saye seeks coverage under
the First Specialty Ghtract as a party to that contra@eeAm. Compl. 11 1-9. All non-
contractual causes of action in the Amended Complaint clearly relatediaithethat First
Specialty breached the First Specialyn@act. Am. Compl. § 82(b).

Since First Specialty has satisfied the first three elements requiredtoesaf
forum-selection clause, the burden nshifts toSayeto rebut the presumption by “making a
sufficiently strong showing that enforcementuldbe unreasonable or unjust .”. Phillips v.
Audio Active Ltd.494 F.3d 378, 383-84 (2d Cir. 2007) (quotations and citationted). A
forum-selectionclause, therefore, is enforceable, unless “(1) its incorporation was thteofesul
fraud or overreaching; (2) the law to be applied in thecsetl forum is fundamentally unfair; (3)
enforcement contravenes a strong public policy of the forum state; or (4) thel selected
forum will be so difficult and inconvenient that thiaiptiff effectively will be deprived of his
day in court.” Id. at 392(citationomitted) Private interest factorshould noteconsidered in

evaluating dorum non conveniensotion based on a contractd@atum-selectionclause See
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Atl. Maring, 134 S. Ct. at 582. Those include thiative ease of access to smg of proof; the
cost of obtaining attendance of witnesshsepossibility of viewingthe premises, if viewng
themwould be appropriate to the action; and all other practical problems that make drizd s¢#
easy, expeditious and inexpensi&ee idat581 n.6;Piper Aircraft Co. v. Reynai54 U.S. 235,
241 n.6 (1981). Public interest factors such as court congestion and the interest of having
localized controversies decided at home may be consideretiglyutill rarely sway the
analysis. SeeAtl. Maring, 134 S. Ct. at 582.

Saye has failetb meet this substantial burdeHe makes no credible allegation
of fraud fundamental unfairness, or even inconvenier&aye argues that therum-selection
clause is unenforceable agsti\mwinsbecausét is not a party to the &t Specialty Gntract.
However, this does not affect the instant motion, whichaseby First Specialy. Accordingly,
| alsodismiss the case against First Specialtyjosam non conveniergrounds.

D. Remand to State Court

Sayeargues in the alternative that | should transferdageto a state court of
New York. SeePl. Opp. at 5-6.In making this argument, Saye relieskederaRule of Civil
Procedure 41(a)(2)ubthe relevance of this rule not apparent as it concerns only voluntary
dismissals SeefFed. R. Civ. P. 41(a)(2). In any event, Saye does not provide, and | cannot find,
authority that would allow mw transferto the state court systentase thaoriginated in
federal court SeéWhitman v. Boats B§eorge, InG.No. 91ev-792, 1992 WL 57162, at *3-4
(N.D.N.Y. Mar. 16, 1992)McLaughlin v. Arco Polymers, Incf21 F.2d 426, 428-29 (3d Cir.
1983) (holding that neither 28 U.S.C. § 1631 nor § 1447 gives a district court authority to

transfer a case iginally filed in that districtourt to any state court)
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CONCLUSION
For the reasons stated abovist Specialtis motionto dismisss granted |
decline to address its additional request for declaratory relief. AmwoteBrge of Florida,
Inc., remains in the case.

So ordered.

John Gleeson, U.S.D.J.

Dated:April 16, 2015
Brooklyn, New York
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