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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOHNTRISVAN, NOTFORPUBLICATION

Aaintiff, MEMORANDUM & ORDER
14-CV-601MKB)

V.
ANTHONY ANNUCCI, Commissioner of New
York State Division of Parol&y. MCCLEARY,
Senior Parole Officenf Brooklyn V Area Office;

A. GOULD, Parole OfficerBrooklyn V Area

Office; Y. KING, Parole Officer, Brooklyn V

Area Office; A. EVANS, Former Chair, Board of
Parole (2009-2013); T. STANDRD, Present Chair,
Board of Parole (2013—Present),

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiff John Trisvan, appearimpgo se commenced the above-captioned action on
October 14, 2014, against Defendants Anthony AoRCommissioner of the New York State
Division of Parole, A. McCleangenior Parole Officer of “Boklyn V Area Office,” and A.
Gould and Y. King, “Parole Officers, Brooklyn V éa,” challenging the contitins of his parole
and seeking relief pursuant to 42 U.S.C. 8 1983ompl. 1.) Plaintiff filed an Amended
Complaint on February 4, 2015, adding Defendant&vans, former Chairman of the Board of
Parole, and T. Stanford, current Chairman ofBbard of Parole. (Am. Compl. 1.) Plaintiff
alleges that the special conditiomfshis parole violate his FirsSecond, Fifth, Eighth, Ninth and
Fourteenth Amendment rights, anid right to “travel in and ostde of the United States of
America as a traveler, wayfarer, or driverld.(at 4.) Plaintiff seekdeclaratory and injunctive

relief and $150 million in damagesld(at 5.) The Court grantsdtiff's request to procead
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forma pauperipursuant to 28 U.S.C. § 1915. For thasons set forth below, the Amended
Complaint is dismissed.
. Background
On September 27, 2011, Plaintiff was reledsech prison “after serving a term of 14

years.” (Am. Compl. 2.) After his releaseafliff's parole officer Defendant Gould, gave him
a list of “conditions/restrimons” for his parole. I{l.) The conditions included:

curfew between the hours of 9wp.and 7 a.m.; no use of alcohol

or [being] in an establishment wigealcohol is [the] main level of

business; no fraternizing or bginn the company of convicted

felons/felony offenders; no travelutside of New York City (5

boroughs) and/or New York Statencet operate a vehicle or have

possession of a driver’'s licenssgnnot possess a firearm or sharp
instrument that can be used and ruled as a weapon.

(Id. at 3.) Plaintiff's supervien was reassigned to paroléicer King in “February 2012/2013,”
who reiterated Plaintif§ parole conditions.Id.) King also told Plaintifthat he “would not be
able to attend prayer services at thesquee before 7 a.m. and after 9 p.mid.)

King informed Plaintiff that his parole cotidins were imposed “by the head of Parole in
Albany, New York (Defendant, Anthony Annuccihw, in turn, forwarded such conditions to
her supervisor and Senior Parole Offi(8PO) (Defendant A. McCleary).ld.) Plaintiff
alleges that “[b]etween 2009 to 2013, [Evans] Weschairwoman of the NYS Board of Parole
and CEO of the NYS Division of Parole, and o@evghe operations of both agencies and their
officers,” and that “as of 2013, [Stanford] hagbeassigned these positstaking control of
both agencies that spearhead the unconstitutionality of this system of palale.” (

According to Plaintiff, the conditions ofdiparole prevent him from “fully practic[ing]
[his] religion of Islam (by denying [him] the ability to perform the 5 obligatory prayers through
the day and night at the mosque; and [fromk[ing] a pilgrimage to Mecca (Hajj)).”1d.) The

restrictions also leave Plaintifihcapable of strengthening ti@sth [his] family and friends by
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denying [him] the right to take trips through this State (of New York) and throughout the
Country.” (d. at 3.) Plaintiff asserts that becats parole conditions deny him the right to
assemble “with people who were felons,” henmsble “to associate widnyone” if he is not
aware of their “arrest &fory/ ‘rap sheet.” Ifl. at 4.)
[I. Discussion
a. Standard of Review
A complaint must plead “enough facts to statgaim to relief that is plausible on its
face.” Bell Atl. Corp. v. Twomby\550 U.S. 544, 570 (2007). A claim is plausible “when the
plaintiff pleads factual contentdhallows the court to drawdlreasonable inference that the
defendant is liable fahe misconduct alleged.Matson v. Bd. of Educ631 F.3d 57, 63 (2d Cir.
2011) (quotingAshcroft v. Igbgl556 U.S. 662, 678 (2009)). Ithough all allegations contained
in the complaint are assumed to be true, this tenet is “inapplicable to legal conclukibas.”
556 U.S. at 678. In reviewingpao secomplaint, the court must be mindful that a plaintiff's
pleadings should be held “to lestsingent standards than formal pleadings drafted by lawyers.”
Hughes v. Rowel49 U.S. 5, 9 (1980) (internal quotation marks omittedykson v. Pardus
551 U.S. 89, 94 (2007) (saméjarris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (noting that even
afterTwombly the court “remain[s] digated to construe pro secomplaint liberally”).
Nevertheless, the Court is required to dismsiss spontenin forma pauperisaction, if the
Court determines it “(i) is frivalus or malicious; (i) fails to ate a claim on which relief may be
granted; or (iii) seeks monetamlief against a defendant who is immune from such relief.” 28

U.S.C. § 1915(e)(2)(BAbbas v. Dixon480 F.3d 636, 639 (2d Cir. 2007).



b. Plaintiff failsto stateaclaim

Plaintiff fails to state a aim for relief pursuant to 42 U.S.C. § 1983. To state a claim
pursuant to Section 1983, a plaintiff must allege (1) that the challenged conduct was “committed
by a person acting under color of state law,” andh@t such conduct “demed [the plaintiff] of
rights, privileges, or immunities secured by @@nstitution or laws of the United States.”
Cornejo v. Bell592 F.3d 121, 127 (2d Cir. 2010) (quotirigchell v. Callan 13 F.3d 545, 547
(2d Cir. 1994)). “Section 1983 itself creates nbstantive rights; it provides only a procedure
for redress for the deprivation nghts established elsewhereSykes v. Jame$3 F.3d 515, 519
(2d Cir. 1993).

“Parolees are, of course, naithout constitutional rights.’'United States ex rel. Sperling
v. Fitzpatrick 426 F.2d 1161, 1164 (2d Cir. 1970). However, parolees are subject to
“restrictions not applicable to other citizénand a prisoner on parole enjoys only “conditional
liberty properly dependent on observan€special parole restrictionsMorrissey v. Brewer
408 U.S. 471, 482 (1972)nited States v. Politd83 F.2d 48, 54 (2d Cir. 1978) (“*While
petitioner’s parole releasesiirom immediate physical imprisonment, it imposes conditions

m

which significantly confine and restrain his freedom . . . .”” (quofioges v. Cunningham371
U.S. 236, 243 (1963)Gerena v. PezdeNo. 13-CV-953, 2015 WL 513145, at *3 (N.D.N.Y.
Feb. 6, 2015) (“Probationers and parolees, simply by virtue of their status . . . enjoy only a
conditional liberty dependent aheir adherence to specaobation restrictions.”Paniels v.
Ralph No. 10-CV-884, 2012 WL 2120591, at *8 (W.D.N.June 11, 2012) (noting that “[t]he
conditional liberty enjoyed by the parolealespendent on observance of special parole

restrictions” (internbgquotation marks and citations removed)franco v. U.S. Parole

Comm’n 986 F. Supp. 796, 804 (S.D.N.Y. 1996) (“As a condition of release on parole, however,



the Parole Commission may restrict a par@decess to otherwise lawful activitiesRizzo v.
Terenzj 619 F. Supp. 1186, 1190-91 (E.D.N.Y. 1985) ¢THarolee releasdcbm confinement
has been granted but conditional liberty, and his liberty interest is defined by the terms of his
release.”)see alsd\.Y. Comp. Codes. R. & Regs. tit. 9, 8 8003.3 (“A special condition may be
imposed upon a [parolee] either prior or subsatiterelease . . . each special condition may be
imposed by a member of the Board of Paroleawhorized representative of the division of
parole, or a parole officer,” memorializeg “a written copy of each special condition
imposed.”).

Thus, “[a] parolee has no constitutionallyfacted interest in being free of a special
condition of parole.”Boddie v. ChungNo. 09-CV-4789, 2011 WL 1697965, at *1 (E.D.N.Y.
May 4, 2011) (citingCooper v. DennisgrNo. 08-CV-6238, 2011 WL 1118685, at *11
(W.D.N.Y. Mar. 24, 2011))see als@singleton v. DoeNo. 14-CV-0303, 2014 WL 3110033, at
*3 (E.D.N.Y. July 7, 2014) (“[a] parolee has nonstitutionally protected interest in being free
of a special condition of pae” (internal quotation magkand citations removed}YicCloud v.
Kane 491 F. Supp. 2d 312, 317 (E.D.N.Y. 2007) (samkldonado v. FischeMNo. 11-CV-

1091, 2012 WL 4461647, at *4 (W.D.N.Y. Sept. 24, 20@2&ccordingly, to the extent that
plaintiff is alleging a protected liberty interestkte free from the special conditions of parole to
which he objects, such an ‘@rest’ is not protected.”Robinson v. PagarmNo. 05-CV-1840,
2006 WL 3626930, at *6 (S.D.N.YDec. 12, 2006) (hereinaftd?agan (“It is well within the
Division of Parole’s discretion to imposepervision conditions #t the parolee deems
onerous.”)Walker v. MattinglyNo. 09-CV-845, 2012 WL 1160772, at *6 (W.D.N.Y. Apr. 5,
2012) (noting that parolees do not have a protected liberty shterbe free from special

conditions of parole).



Moreover, “[rJeview of conditions of parole generally a matter for state court®ash
v. King, No. 13-CV-00753, 2015 WL 1461291, at *3 ®WW.Y. Mar. 30, 2015) (quoting
Walker, 2012 WL 1160772, at *6pBoddie 2011 WL 1697965, at *2 (citinBena v. TravisNo.
01-CV-8534, 2002 WL 31886175, at *{3.D.N.Y. 2002) (samePagan 2006 WL 3626930, at
*1 (same). Furthermore, “parole conditions aresulfject to judicial reww in the absence of a
showing that the board or its agents aatean arbitrary and capricious manneBbddie 2011
WL 1697965, at *2 (citind?agan 2006 WL 3626930, at *1xee also Birzon v. King69 F.2d
1241, 1243 (2d Cir. 1972) (“Although a parolee sbanjoy greater freedom in many respects
than a prisoner, we see no reason why the Gaweamhmay not impose restrictions on the rights
of the parolee that areasonably and necessarily relatethiinterests that the Government
retains after his conditioheelease . . . when a convict is conditionally released on parole, the
Government retains a substantial interest in inguttat its rehabilitativgoal is not frustrated
and that the public is protected fromther criminal acts by the parolee.jluhammad v. Evans
No. 11-CV-2113, 2014 WL 4232496, at *9 (S.D.NAUg. 15, 2014) (“In the Second Circuit,
special restrictions on a parels rights are upheld where they are reasonably and necessarily
related to the interests that the Governmetatins after his conditional release.” (internal
guotation marks and citations omittedd)ngleton 2014 WL 3110033 at *3 (“[T]he imposition
of conditions — whether imposed prior to or supgnt to release, by the parole board or a field
parole officer — must be upheld as long as theyreasonably relat¢o a parolee’s past
conduct, are not arbitrary and capricious, arddasigned to deteraiglivism and prevent
further offenses.” (quotinRobinson v. New Yorko. 09-CV-0455, 2010 U.S. Dist. LEXIS
144553, at *14 (N.D.N.Y. Mar. 26, 2010Walker, 2012 WL 1160772, at *18 (“[T]he Parole

Board’s discretionary imposition gpecial conditions is not subjeotjudicial review in the



absence of a showing that the board or its agested in an arbitrary and capricious manner.”);
Maldonadq 2012 WL 4461647, at *3 (samé)ena,2002 WL 31886175, at *9 (same).

Here, Plaintiff alleges that asresult of his special cortithins of parole, he has been
denied his First Amendment rights to “freelyeesise [his] religion” and to “assemble and
associate with the general public as a whakt @llectively,” his Seend Amendment right to
“bear arms on [his] person and/or at home,™fuadamental right to traal in and outside the
United States as a traveler, wagiaror driver,” his Fth Amendment Right “not to be subjected
twice for the same crime or offense,” his Elglmendment right “to be free from cruel and
unusual punishment,” his Ninth Amendment tiffo rights not enumerated in the U.S.
Constitution,” and his Fourteenth Amendment right “to due process and to equal protection of
the law.” (Am. Compl. 4.) Plaintiff fails to ahe a constitutional violadn and therefore fails to
state a claim for which this Court can grant him any relief.

Plaintiff has no protected liberty interestite free from the special conditions of his
parole and has otherwise failedaitege a constitutional violatiorSee Watson v. Cieslako.
09-CV-2073, 2010 WL 93163, at *5 (S.D.N.Y. Jad, 2010) (finding that “it is entirely
appropriate that New York parole agreements/jole that parolees are not permitted to travel
outside the state without pemssion of their parole officer”\,oFrancq 986 F. Supp. at 802—03
(“[Clourts have long upheld thetandard parole condition thihie parolee not associate with
persons having a criminal record.Rizzq 619 F. Supp. at 1189 (finding no constitutional
violation where parolee was denied the tightravel as a adition of his parole) Nor has
Plaintiff alleged any facts tauggest that the imposition of hisexpal conditions of parole were

arbitrary and capricious or that his parole ctinds are not “reasonablyd necessarily related”



to the Government’s intereStLoFrancq 986 F. Supp. at 802—-03 (“As long as there is a
reasonable nexus between the special conditioaledse and the crimerfarhich the individual
was convicted, a parolee may hdae actions reasonably restrictedorder to prevent his future
criminality, and that includes gaving a parolee of his freedoaf association . . . .").
Accordingly, Plaintiff's Amended Complaint chatiging the special condins of his parole is
dismissed for failure to state a claon which relief may be granted.

[11. Conclusion

For the reasons set forth above, Plaintiffsexrded Complaint is dismissed for failure to

state a claim upon which relief may be grantedUZB.C. § 1915(e)(2)(B). The Court certifies
pursuant to 28 U.S.C. § 1915(a)(3) that apyeml would not be k&n in good faith and
thereforein forma pauperistatus is denied for purpose of an app&sde Coppedge v. United

States 369 U.S. 438, 444-45 (1962). The Clerk of Gaudirected to close this case.

SO ORDERED:

s/ MKB
MARGO K. BRODIE
United States District Judge

Dated: April 29, 2015
Brooklyn, New York

1 Although the Amended Complaint does not stagenidture of Plaintif§ conviction, the Court
takes judicial notice ofrisvan v. WoodsNo. 117681, slip op. at *1 (N.Y. Co. Ct. Oct. 18,
2004) which states that Plaintiff was conettof manslaughter itne first degree.



