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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
LEVI HUEBNER on behalf of himself and all  : MEMORANDUM DECISION
others similarly situated, : AND ORDER

Plaintiff, : 14 Civ. 6046 (BMC)

- against

MIDLAND CREDIT MANAGEMENT, INC.,

Defendant.
___________________________________________________________ X

COGAN, District Judge.

OnFebruary 11, 2019,issued a Memorandum Opinion and Order to Show Cause
(“Order to Show Cause”) dirang plaintiff to show cause why this action under the Fair Debt
Collection Practices Act (“FDCPA§hould not be dismissedjth costs awarded arghnctions

issued, for having been brought in bad faleeHuebner v. Midland Credit Mgmt., Inc., No. 14

Civ. 6046,  F. Supp.3d __, 2015 WL 569194 (E.D.N.Y. Feb. 11, 26aH)iliarity with

the Order to Show Cause is assumed, but to summarize, a transcript of the recordedtcamver
that plaintiff, an attorney, had initiated with defendant debt collection agdrangly suggested
that plaintiff had deliberate)yout unsuccessfully, sought to entrap defendant into an FDCPA
violation. Plaintiff then brought this action despite his failed éffdmanipulation.

Plaintiff's attorney told me at the Initial Status Conference that his client’s claim was
based exclusivelgn the ecorded conversatio Heassured me that once | listened to the
recording, | would see that defendant had told plaintiff that he could only dispute his debt
writing, which would violate the FDCPA. | issued the Order to Show Cause becauss, in f
after the conferencevhen he produced the recording to the,recorded conversamh showed

just the opposite of what counsel had represented. Moreover, the record showed that

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2014cv06046/361785/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2014cv06046/361785/26/
http://dockets.justia.com/

immediately following the recorded conversation, defenaesttucted the three major credit
reporting agencies to delete plaintiff’'s account with defendant fis credit file

In responding to the Order to Show Cause, plaintiff does notttlahhe attempted to
trick defendant into a violation of the FDCPAInstead, he makes essentially two arguments.
First, he claims that if | had a more complete recatdch he has now supplied, | would have
seen that defendant did, in fact, violate the FDCPA, for reasons to which he did nat tle¢er
Initial Status ConferenceSecond, he alleges that because the Order to Show Gdicseed
abuses of the FDCPA by some attorneys and plaintiffs, and because of the mavimein il
have managed this case, | have demonstrated bias that mandates my Aecpa#l of this
argument, he contends that | hafeancial interest in defendant, and therefore should not be
heaing this case. Based on these allegations, he moves to vacate the Order ta&smwcC
have me recuse myself, and totidgrfor appeal my ruling on thesaotiors in the event | deny
them Defendant has opposed plaintiff's motion, urging that themeiteer merit to his case nor
to his motion for recusal.

As shown below, plaintiff's motion for recusal is in part frivolous and elytiwvithout
merit Had plaintiff done his research, he would have learned that | have no financiat,gre
that tem is defined in the Code of Conduct for United States Judges, in defendant, and that
nothing in the Order to Show Cause, or in my management of this case, approaches the level
necessary to warradtsqualification. With respect to the merits of plaingf€ase, to the extent
thatthe Order to Show Cause was based on only a partial view of the facts (and it appears

that it was)jt was because plaintiff's counset,violation of his obligations under Federal Rule

! Plaintiff, for the first time in his reply, suggests that “there is sjmpl evidence whatsoever” of inducement or
entrapment. If anything, he says, the insistence that defendant waglibgudaintiff to violate the FDCPA “is a
genuine issue of fact’Notably, this argument does not deny that plaintiff called defendtimthe intent to
manufacture this claimPlaintiff's intent isreadily apparerfrom the transcript of the phone conversation between
the parties.SeeHuebney 2015 WL 569194, at Appendix A.
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of Civil Procedure 16, failed to give me any of the facts behind his claim other thatidnse
on the recorded conversation, which proved notbxaeptplaintiff's failed attempt to entrap
defendant.

Accordingly, for the reasons set forth below,pli#f’'s motion for recusabnd related
reliefis denied® The case shall proceed in the normal course to determine if the new version of
theclaim that plaintiff has now set forth has any meHowever, | am sanctioningaintiff's
attorneyfor failing to participate in the Initial Status Conference in good faith as reduyred
Rule 16.

l. The Recusal Motion

In preparing his motion for recusal, plaintiff obtained copies of my pukdichitable
Financial Disclosure Reparf‘FDRS’) for the 2012 and 2013 calendar years. The FDRs
disclose that | own shares in a substantial number of large, publicly traded funtisaand
exchangdraded fund¢“ETFs”). Plaintiff apparently went through the trouble of lookingthe
holdings for each of these funds, and found that one of, tistyares Russell 2000 Growth ETF,
holds shares in Encore Capital Group, Inc., which plaintiff asserts is the pargrdrty of

defendant. Plaintiff also references my ownership of a portfolio in The Vanguaug,Ginc.

2 As mentioned abovegintiff also move, pursuant to Federal Rule of Civil Procedure 60(b), to vaha@rder

to Show CauseHowever, “[b]y its terms, Rule 60(b) applies only to ‘a final judgmender, or proceeding.”

Johnson v. AskiCapital Mgmt., L.P.202 F.R.D. 112, 113 (S.D.N.Y. 2001). Since the Order to Show Cause is not
a final judgmentprder, or proceedindjule 60(b)is not the proper vehicle to challenge it. To the extent plaintiff is
making any motiorbeyondhis recusalmotion—and | doubt he is it would properly be a motion for

reconsideration pursuant to Local Civil Rule 6Nevertheless, other than mentioning Rule 60(b) on the first and
last pages of his memorandum of law, plaintiff does not provide any legjgllbaalone a sufficient legal basis, for
why thisrelief should be granted.

In the alternative, plaintiff moves for leave to appeal pursita8 U.S.C. § 1292 if any portion i application is
denied. Plaintiff does not offer any legal basisupport of this motion.



under its 529 College Access portfolios, whighaintiff alleges also ownsshares in Encore.
Plaintiff therefore asserts that | have a financial interest in defendanastidecuse myself
from hearing this case.

Defendant points out that the ETF’s investment in Encore constitutes 0.0603% of its
holdings, and considering the amount of my investment in this ETF, my alleged “interest”
Encore comes to about $9, but this is beside the ptihbwned even $9 in shares of
defendant’s parent company, | would have to recuse myself. However, theglawe islear that
a judge who owns shares in a mutual fund or ETF does not thereby osetthigiesheld by
those mutual funds or ETPs.

Canon 3C(1)(c) of the Code of Conduct for United States Judges provides that a judge
must disqualify himself in a proceeding where he “has a financial interest suliiect matter in
controversy or in a pty to the proceeding, or any other interest that could be affected
substantially by the outcome of the proceedingdwever, it also states thawnership in a
mutual or common investment fund that holds securities is not a ‘financial intaresth
securities unless the judge participates in the management of the fund.” Code oft @nduc
United States Judges Canon 3C(3)(c){ihe Committee orCodes of Condudiaselaborated on
this Canon in a published opinion:

We approach ouanalysiswith the followingprinciplefirmly in mind: thatthe

Code should be interpreted to the extent reasonably possible to enable judges to

invest in funds without transgressing the Code or engaging in a canflict
interest.

% Plaintiff asserts that “The Vanguard Group” owns “over 10%” of Encariethiat is misleading. The exhibibe
annexes showhat several different Vanguard funds own shares in Encorepbatl of thosé/anguard funds are
held by the 529 plan.

* The 529 plan ishe same aa mutual fundor these purposesit is actually a diversified portfolio investén 15
different mutual funds
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Canon 3C(1)(c) requires a judge to disqualify himself or herself when the judge

knows that he or she “has a finandrdkrest in the subjechatter in controversy

or in a party to the proceeding,” or when the judge has “any other inteaest

could beaffected substantially by the outcomiethe proceeding.” However,

“ownership in a mutual or common investment fund that holds securities is not a

‘financial interest’ in such securities unless the judge participates in the

management of the fund.Canon 3C(3)(c)(i).These Coderovisionsread

together, provide that investments in a mutual fund will normally avigigering

recusal concerns with respect to the securitiestbhegatund holds. Consistent

with the “safe harbor” concepghe Committee has advised that investment in a

mutualfund does not convey an ownership interest in the companies whose stock

the fund holds. We also have advised that a judge who invests in a mutual fund
has no duty to affirmatively monitor the underlying investments of the fund for
recusal purposes.
Judicial Conference of the United States, Committee on Codes of Conduct, AdvisognOpini
No. 106 (2014). The opinion expressly states Hidtsare the same as mutual funds for these
purposes. And while there are limited exceptions to this rule, such aghvehexge’s interest
in the fund could be materially affected by a particular litigation, none of thewermarguably
applicable here. The point is thus not that my interest in defendant’s parent corpisidi
minimis; it is that under the ruleg,is not a financial interest at all.

It is a serious matter for a party to accuse a judge of holding an undiscluasddi
interest in a case before hinit is particularly serious here since plainigfnot alleging an
unknowing or technical violation. Instead, hexpressly alleges that | am hostile to his case
because dthis alleged financial interestyet in making this accusationamtiff did not
researchhe relevant law with theame diligence he used to scrutinilze funddisted n my
FDRs. Hissuggestion that | have a disqualifying interaghis cases frivolous.

The other grounds offered by plaintiff in support of his motion for rearsasimilarly

without merit. He first argues that the Order to Show Cause shows that Issad bgainst

FDCPA cases in general. It is true that the Otd&how Causeoted that the statute is

®In fact, | had no knowledge that these securities were held byrtRéuBd or the Vanguard portfolio until this
motion.



frequently abused. However, judges have to be free to be able to relatiertidesef
observations without triggering recusal. The public, and in@esdjressare entitled to have
the perspective of judges who witness litigation abuse, and who are in a unique position to

identify such abuses for the publiSeeLoCascio v. United States, 473 F.3d 493, 495-96 (2d

Cir. 2007) (“[J]udicial rulings alondmost never constitute a valid basis for a bias or partiality
motion. Furthermore, opinions formed by the judge on the basis of facts introduced or events
occurring in the course of the current proceedings, or of prior proceedings, do nibitsoast

bass for a bias or partiality motion unless they display a dased favoritism or antagonism

that would make fair judgment impossible()tations andjuotdion marks omitted)see also

Caldwell v. PesceNo. 14 Civ. 4196, 2015 WL 43038E2.D.N.Y. Feb. 3, 2015yecognizing

that a motion for recusal may not be made upon a court’s rulings or conduct); In rausbloc

Victim Assets Litig, No. 09 Civ. 3215, 2014 WL 3670998 (E.D.N.Y. July 23, 2014).

In fact | am not the only Judge to comment on the feequnisuse of the FDCPA in this
district. As Judge Dearie recently held:

The statute . . . has evolved into something dramatically different than its original
purpose would suggest. Enterprising and imaginative advocates have extended its
protections to a wide variety of communications that, like the content in question
here, do not on their face reflect obvious deception or dissembling. . . . In this
Court’s view, no reasonable assessment of the correspondence in question here —
asin a growing number ofases before this Courtcould be found to violatée

letter or spirit of the Act.

Avila v. Riexinger & Assos,, LLC, No. 13 Civ. 4349, 2015 WL 1731542, at *12 (E.D.N.Y.

Apr. 14, 2015).
Neverthelesshe Order to Show Cause clearly pointed out tkeapde the abuses that |
and othershaveobserved in cases under the FDCPA, | fully acknowlesigkadhere tthe

obligation to review each case individually and to apply the law impartiabprding to its



language and the case law construing it. ré&sonable observer could conclude that | am
required to recuse myself in FDCPA casagshe basis of such statements.

Plaintiff also argues that the way | have managed this case demonstréties.nkis
argument compiles trivial complaint&or examplehe points that odtset the Initial Status
Conference in this cager a date six weeks aftée filed his amended complaint, even thohgh
has 120 days to effect service under Federal Rule of Civil Procedur8 4fmyever, 4 of my
Initial StatusConferenceare set on this timetable, whether they are FDCPA cases @@xcept
in social security and habeas corpus caskés) plaintiff requires more time to effect service, he
tells me, and the conferencealsnost alwaysdjourned.(In fact,it is usually defendants, not
plaintiffs, who ask for more time before the Initial Staflenferenceas most plaintiffs
recognize their interésn prosecuting a case prompjhPlaintiff’'s general complaints about my
management of this case awen morainfoundedsince | granted all threaf his requests to
adjourn the Initial Status Conferenae well asa fourth requedb allow him to attend by
telephone instead of in persén.

Plaintiff also points out that upon initial review of the case, | directedtdieither file an
amended complaint or show cause why theiomi@lly filed should not be dismissed.h&
initial complaint constituted teaching exercise in how not to draft a pleadingoritained
pages and pages of case citations and discussion of case law along with othsoradlduat
have no place in any complaint. An objective observer would recognizedinatted the filing

of an amended complaint not because of any prejudice against plaintifgdautsdis

® Rule 4(m) is likely to be amended, as of December 15, 2015, reducing the 120i0dyqp@6 days, thus
emphasizing the need to accelerate the resolution of cases.

" Plaintiff's counsel goes so fas to accusmeof bias against thdisabledbecause he is in a wheelchair. Of
course, | did not know he was in a wheelchair until he told me in his tequegspear by telephone, which |
immediately granted.



complaint very clearly failed to comply with the “short and plain statement cfahg’
requirement ofFederalRule of Civil Procedure 8(a).

Federal Rule of Civil Procedure 1 provides that the Rules should be applied to achieve
the “just, speedy, and inexpensive determination” of casesharRlules likely to be amended
as of this Decembdo emphasize the Cotgtand the parties’ need to be actively involved in
achieving those goafs By directing plaintiff to file an amended complaint or show cause why
he should not have had to, | eliminated weeks or months of unnecessary motion {hraictice
would have likely resulted in the dismissal of his complaint with leave to amendlamately,
the amended complaint that we have nd\gain, getting plaintiff closer to his presumed goal of
resolving this case quickly is hardly evidencéiafs.

Finally, plaintiff contends that since he submitted an affidavit in support of hismabti
am required b8 U.S.C. § 144 to reassign his motion for recusal to another judggin,
plaintiff misreads the lawSection 144 requires a party to fileafidavit stating the reasons
why the Court has a “personal bias or prejudice either against him or in favordfeasea
party.” Although plaintiff has filed an affidavit, it does not meet the explicit requirensentsy
the statute because it does not offer any meaniatiegations about this Court’s bias or

prejudice either in favor of, or against, any pai®ee e.g.Manko v. Steinhardt, No. 12 Civ.

2964, 2012 WL 3779913, at *1 (E.D.N.Y. Aug. 30, 20{f#)ding the “plaintiff's affidavit in

support of her recusal motion legally insufficient because it does not atlegeless provide

8 SeeJudicial Conference of the United States Committee on Rules of Practiceoardie, Proposed
Amendments to the Federal Rules of Civil Procedure, Rule 1 (Sept. @&dable at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Repo@&3014.pdf).

° It is worth noting thaplaintiff also mentions 28 U.S.@.455 as a basis for his recusal motidtowever, plaintiff
never discusses this statute (or any of its subsections) at anyrmploisitniemorandum of law. For that reason, | can
only address his argument pursuar28dJ.S.C. § 144



facts supporting a claim, that this court has a personal bias or prejudiceagdhrest [her] or in
favor of any adverse party.(internal quotation marks omitted)
Even if plaintiff had submitted a proper affidavit under the stat{tlee mere filing of

an affidavit of prejudice does nadquire a judge to recuse himselSeeNat’| Auto Brokers

Corp. v. Gen. Motors Corp., 572 F.2d 953, 958 (2d Cir. 19Rather, the trial judge must

review the facts included in the affidavit for their legal suéincy and not recuse himself . . .

unnecessarily.”Hoffenberg v. United States, 333 F.Supp.2d 166, 171 (S.D.N.Y. 200zn@ht

guotation marks omitted). As discussed above, an objective observer would not believe that
have any bias towards defendants in FDCPA cases, or againsiffplaithis particular case.
In any event, none of the prejudidbat plaintiff perceiveare extrajudicial in nature.

Seee.q, LoCasciq 473 F.3d at 495-96. Plaintiff has not demonstrated any basis for recusal.

. Sanctions
Federal Rule of Civil Procedure 16 sets forth the goals to be accomplished difiahe Ini
Status Conferencdt explains that

the court may order the attorneys and any unrepresented parties to appear for one
or more pretrial conferences for such purp@seg1) expediting disposition of

the action; establishing early and continuing control so that the case will not be
protracted because of lack of management; discouraging wasteful pretrial
activities; (4) improving the quality of the trial through mtrerough

preparation; an¢b) facilitating settlement.

Fed. R. Civ. P. 16(a). In addition, Rule 1§2})rovides that a court may consider the following

matters at pretrial conferences:

(A) formulating and simplifying the issues, and eliminating froew claims or

defenses; (B) amending the pleadings if necessary or desirable; (C)rabtaini
admissions and stipulations about facts and documents to avoid unnecessary proof
... and (P) facilitating in other ways the just, speedy, and inexpensive disposition
of the action.



Rule 16(f)(1) providesghat, “[o]n motion or on its own, the court may issue any just orders,
including those authorized by Rule 37(b)(2)(A)(ii)-(vii), If a party or iteraiy . . . IS
substantially unprepared to participate — or does not participate in good ifaitie-{pretrial]
conference.” Fed. R. Civ. P. 16(f)(1)(B).

Consistent witlRule 16 my Individual Practicesequire the parties, in advance of the
Initial Status Conference, to submit a detailed letter setting fogthwérsions of the facts that
they expect thevidence to show. This assists in the structuring of discovery by identifying the
material issues, whether legalfactual, and expedites the case

In both the joint letter and his statements at the Irffiatus Conference, plaintiff raised
one claim and one claim only — that the recorded conversation between plaintiff and mi&fenda
agent would show that defendant advised plaintiff that he could only dispute his debt in writing,
not orally!® I issued the Order to ShaBausebecause the recording showed exactly the
opposite.

In responding to the Order to Show Cause, however, plaintiff has come up with a whole
new theory of the caghat isat odds with the one tset forth in the joint letteand described at
the Initial Status Conference. He now asserts, for the first tiraeywhen he subscribed to
Verizon service, ¥rizonbilled himfor $131.21, purportedly for rewiring his house. He
maintaingthat the billis impropembecause there wa® work done inside his home. Plaintiff
asserts that hdisputed the bill with Verizon, which allegedly failed tmpess cancellation of
the bill. Plaintiff then recounts the conversations he had with defendant, and which were

described in the Order to Show Cause, in which he deliberately refused to tell desendant

%1n his response to the Order to Show Cause, plaintiff now statefpdtnate, that “neither the complaint nor the
amended complaint makes any reference to a cause of action that Midland reqdisgdiies to be in ‘writing’,”
and thato the extent that his submissions are construed as such, the Court sheglardiall errors as the “mistake

does not affect any party’s substantial rights, and can easily be corrgétethbr amending the complaint.”
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employee any of these factl addition plaintiff now contendshathe never received the
cessation letter sent by defendant.

Notably, as mentioned above, plaintiff nowhere denies thdekigerately refrained from
disclosing any of these facts when asked point blank by defendant’s agent whychgpwasg
the debt, or even if he had ever had a Verizon account. Nor does plaintiff deny that ltkteefuse
answer the agent’s simple questin order to manufacture an FDCPA claim

Defendant has disputed all of themavallegations, but that is not the point. None of
these allegations were disclosather prior to or atheInitial Status Conference. Plaintiff’'s
accusation of bias based on my prejudging the case is thus particularly imorithe Order to
Show Cause was premised on an entirely different description of his claim than heseow. a
It was, in fact, plaintiff's counsel who violated Rule 16 by not participatingoddaith,
apparently seeking to hold back his theotyhe case for some latdate.

The history of this case demonstrates fhaintiff's counsel did not participate in the
Initial Status Conference in good faithirgg, he raised only one claim, that plaintiff could not
dispute the debt verbally. In support of that claim, he relied on the recorded etiowershich
debunked higlaim entirely. Neverthelesplaintiff now comes forward withew allegations
that ae not recently discovered, are relevant, and would have materially changed tine pbst
this case had they been disclosed at the properitirtteg joint lettey or even at thénitial Status
Conference.

That is not the good faith cooperation required by Rule 16. Itis, rather, an attempt to
mislead defendant and the Court, just as plaintiff himself attempted to trick def@mda
committing an FDCPA violationBased on plaintiff's failure to participate in thatial Status

Conference in good faith and his intentionally misleading the Court and defendantsas to hi
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theory of the case, plaintiff's counsel violated Rule 16(f)(1)(B). He is sandtiartte amount
of $500, payable to the Clerk within one week, with proof of payment filed in this dction.
The case will ppceed in the normal course based on plaintiff's new theory of the case.

By separate order, the Court will schedule a Status Conference to set a gliptarver

SO ORDERED.

Digitally signed by Brian M. Cogan

u.S.D.J.

Dated: Brooklyn, NewY ork
May 1, 2015

1t is also arguable thatahtiff's frivolous recusal motion is sanctionable under Fed.iR.®& 11(c). | have
determined not to impose a sanctiorder that Rule The prior decision and this decision are publicly available
documents and are sufficient to illustrate the nabfifaintiff and his attorney’s conduct.
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