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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

NATIFAH COOPER
Plaintiff,

MEMORANDUM & ORDER
- against 14-CV-6136(PKC)

Police Officer PAULDIEUGENIA, Shield No.
13223, Police Officer ALEKSANDR
PASYNKOV, Tax Id. 947328 and JANE DOE

1 through 10, individually and in their official
capacities (the names John and Jane Doe being
fictitious, as the true names are presently
unknown),

Defendans.

PAMELA K. CHEN, United States District Judge:

Plaintiff Natifah Cooperbrought this action pursuant to 42 U.S.C. 8§ 1983 against
DefendantPolice Officers Paul Dieugenig“Dieugenia”)and Aleksandr PasynkqiPasynkov”)
and unidentified “Jane Doe Officers-110”, based orevents relating tder arrest on April 17,
2013. In her Amended Complaiflaintiff assertesix causes of action1) unlawful stop and
search (2) false arrest(3) excessiveforce (4) denial of the right to a fair trial; (5) First
Amendment retaliation; and (6) failure to interve(i2kt. 12, (“AC”) T 36-57.) As discussed
infra, since filing this action, Plaintiff has withdrawn a rien of her claims as to various
Defendants. Before the Court is Defendants’ motion for partial summary judgnsssking
dismissal of alremaining claimsexceptPlaintiff’'s claim of excessivdorce against Dieugenia
(Dkt. 36, (“De. Mem.”).) For the reasons discussed belbefendantsmotion isGRANTED

in part andDENIED in part.
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BACKGROUND
CLAIMS REMAINING IN THIS ACTION

In her Amended Complaint, Plaintiflanketlyasserted akix causes of action against all
of the Defendants. In rathérelterskelter fashion, Plaintiff thereaftemluntarily withdrew
various claims against some of the Defendants. At thenpten conference on April 26, 2016,
Plaintiff withdrewall of her claims against the Doe defendants and her first cause of faction
unlawful stop and search against all Defendan&ee4/26/2016 Minute Entryand Transcripj
On May4, 2016, Plaintiff withdrew her false arreskcessivdorce, and denial aheright to a
fair trial claims against PasynkovSdeDkt. 31.) And now, in response to Defendant’s motion,
Plaintiff withdraws her First Amendmergtaliation claim against all DefendantsSeéDkt. 39,
(“Pl. Opp?) at 7.)! Thus, the remaining claims in this action arBirst Cause of Action-
unlawful stop and search against both Defendants; Second Cause of-Afetiem arrest against
Dieugena; Third Cause oAction —use of excessiviorce againstDieugenia Fourth Cause of
Action —denial of the right to a fair trisdlgainstDieugenia; an®ixth Cause of Actior- failure
to interveneagainstPasynkov. Defendants seek to dismiss all but ¢éixeessivdorce claim as to
Dieugenia.(Defs. Mem.)

. FACTS
On the night of April 17, 2013Plaintiff was arrested, asasher boyfriend, Alexander

Kostakin (“Kosterkin”), by Ddendants, both of whom are New York City Police Department

! Notably, despite Plaintiff having indicated at the April 26, 2016 conference that she was
withdrawing the first cause of action of unlawful stop and search as to @hdamts, both
parties have briefed that claim in their respective summary judgsaémissions (SeeDefs.

Mem. at 4; Pl. Opp. at 3.) The Court therefore considers Plaintiff's unlavaiolastd search
claim as not having been withdrawn.



officers (Dkt. 35, (“Deb. 56.1”) 1 1, 7; Dkt. 40,(“Pl. 56.1CounterStatement”){{ 11.2, 9)?
Earlier that night, Plaintifhadleft her house with her dog to maébsterkinnear his homen
Bayview Avenue in Brooklyn. (Def56.1  2.) As Plaintiff and Kosterkinwere walking the
dog on a plot ofyrassacross fronKosterkiris home,they encountered manwho appearedo
be honelessand whosenameremains unknown. (Dkt. 42, Ex. 2, (*Pl. Coper”) at 37:3-
38:10. The man was sittinglone near a small fireld( at 38:6—10.)The manaskedKosterkin
if he had a can opener and askadhelp openingacan of food (Id. at 3718-38:2.) Kosterkin
did not have a can opendwt instead offered his small work knife to the mard. gt 37:23-
38:2.) After Plaintiff andKosterkinhadbeen with tle man trying to open the caror about five
minutes, two police officers-Dieugenia and Pasynkevapproached them. Id at 39:9-17.)
Defendants placed Kosterkin in handcuffs and arrested [iohat 46:1524; PIl. 56.1 Counter
Statement { 1.2. The parties disagree as to whether Kosterkin’s knife was in his sweatshir
pocket or clipped to his pants pocket, stitdt it was visible tahe officers. $eePl. Cooperat

47:11-21; Dkt. 34-3, ExC, (“Pasynkot) 26:4-7.}

2 Unless otherwise noted, a standalone citation to a 56.1 Statement denotes thattthe Cour
has deemed & underlying factual allegation undisputed. Any citations to a party’s 56.1
Statement incorporates by reference the documents cited therein. Where retavaner hthe
Court may cite directly to the underlying document.

3 The parties each have submittexcerpts from Plaintiff's deposition. Generally, the
Court cites to Defendants’ submission, except where it does not contain tlantrgertions of
the deposition, in which instancelse Court cites to Plaintiff’'s submissionSegeDkt. 42-1, EXx.
2, ("Pl. Cooper”); Dkt. 34-2, Ex. B, (“Cooper”) at 37:3—-38:10.)

4 In support of the assertion that Kosterkin’s knife was visible to the officersp@aefes
cite to page 46 of their Exhibit B, whidontainsexcerpts from Plaintiff's deposition. However,
page 46 is not among those excerptSedCooper.) Furthermore, when the Court examined
Plaintiff's submission of excerpts from her deposition, which does include page 46, nothing on
that page indicates that the officers observed Kosterkin with a kniee P{. Cooper at 46.)
Although Defendants fail to cite (in their 56.1 Statement) to the correct portion oheiie
depositions, the record indicates that Pasynkov testified that Kosterkin had theigpie onto
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The parties disagree about most of what transpired from this poiridefiendants allege
that Plaintiff blockedPasynkov’s patlas he attempted twalk Kosterkinto the police vehicle
(Dkt. 344, Ex. D, (‘Dieugenia”) at 26:1927:4.) Plaintiff deniesblocking Pasynkov’s patlat
any point; rather, sheays shavas standing behind Pasynkdgaving hima clear path to the
police car. (Cooper at 60:4-22.)

Defendantsallege that, as Pasynkov hand&wsterkiris cell phone to Dieugenia for
safekeeping Plaintiff pushed Diagenia. (Dieugenia at 36:137:4.) Plaintiff denies this.
(Cooper at 59:1315.) Plaintiff alleges thakKosterkin hadasked the officers whether lseuld
give Plaintiff his phoneand thatPasynkov hadaid yes. Ifl. at 53:6-9.) Plaintiff thentook the
dog toKosterkiris house and came back to pick iKipsterkin's phone. Kl. Cooper at 54:413.)
Plaintiff alleges that when shieturned, shéent down to pick ujosterkins phone which was
on the groundand that Dieugenia pushed her wheamehad her back turned toim. (Id. at
54:14-23; 55:8-15.) According to Plaintiff, she wastartled and asked Dieugenia why Heal
pushed herat which mint he grabbed her arm, punched her in the face with a closed fist, and
threw her to the ground.Id( at 55:8-23; 57:4-20.) He thenpushed her face tathe dirt, put his
knee into her back, and told her to “stop resistindd. gt 57:21+25.) Plaintiff denies resisting
and alleges that she tried to tell the officer that he was hurting(lierat 57:22-58:3.) At this
point, Kosterkirs mother, whahad arrived at the scerteld Dieugeniathat Cooper has asthma
to which Dieugeniaeplied, “They alldo.” (Id. at 58:4-6.)

Dieugeniathen patted downPlaintiff's pockets and searched her while she was on the
groundwith herfacein the dit. (Id. at 58:10-16.) Female officerkater came and conducted a

thorough search d®laintiff. (Id. at 58:1719.) Plaintiff was arrested, taken to Central Booking,

his pants pocket with the knife on tbetside. $eePasynkov 2647.) In any event, this issue is
irrelevant to the Court’s resolution of Defendant’s motion.



and charged with various misdemeanors(AC 11 32-33 She eventually received an
adjournment in contemplation of dismissaACD”) after multiple courappearances(ld. 1 34.)
DISCUSSION

SUMMARY JUDGMENT STANDARD

“Summary judgment is appropriate where there are no genuine disputeshocuneery
material facts, and where the moving party is entitbedidgment as a matter of lawSumma v.
Hofstra Univ, 708 F.3d 115, 123 (2d Cir. 2013) (quotiinstein vAlbright, 261 F.3d 127,
132 (2d Cir. 2001))see alsd-ed. R. Civ. P. 56(¢)Celotex Corp. v. Catretd77 U.S. 317, 322
(1986); Anderson v. Liberty Lobby, Incd77 U.S. 242, 247 (1986):Material” facts are facts
that “might affect the ogbme of the suit under the governing lawAhderson477 U.Sat 248.

A “genuine” dispute exists “if the evidence is such that a reasonable jury could retudict ve
for the nonmoving party.”ld. “The moving party bears the burden of establishingatisence

of any genuine issue of material facZalaski v. City of Bridgeport Police Dep®13 F.3d 336,
340 (2d Cir. 2010jciting Celotex Corp.477 U.S. at 322 Once a defendant has met his initial
burden, the plaintiff must “designate specifictfashowing that there is a genuine issue for
trial.” Celotex Corp.477 U.S. a323-24 (internal quotation markomitted). In determining
whether there are genuine dispubé material fact, the court must “resolve all ambiguities and
draw all permissible factual inferences in favor of the party against whommary judgment is
sought.” Terry v. Ashcroft336 F.3d 128, 137 (2d Cir. 2003) (internal quotation mauhisted).

The Court’s inquiry upon summary judgment‘determining whether there is the need
for a trial—whether, in other words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be resolfaabiirof either
party” Anderson477 U.S. at 25Csee also idat 25152 (“In essence, though, the inquiry . . .

[is] whether the evidence presents a sufficient disagreement to requiressiobmo a jury or
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whether it is so onsided that one party mtiprevail as a matter of law.”)In other words
“[slJummary judgment is appropriate only ‘[w]here the record taken as a whotk rmatullead a
rational trier of fact to find for the nemoving party.” Donnelly v. Greenburgh Cent. Sch. Dist.
No. 7,691 F.3d 134, 141 (2d Cir. 201@jterations in originalfquotingMatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

Il PLAINTIFF'S CLAIMS

Plaintiff hasbroughtthis action pursuant to 42 U.S.C. § 1983, wipocbvidesa cause of
acton for anyone subjected “to the deprivation of any rights, privileges, or iniesisecured
by the Constitution and laws” by a person acting urudor of gate law. 42 U.S.C. § 1983.
“Section 1983 itself creates no substantive rights; it provides only a procedueglfess for the
deprivation of{federal]rights established elsewhereThomasv. Roach 165 F.3d137, 142(2d
Cir. 1999)(citing City of Oklahoma City v. Tuttl&71 U.S. 808, 816 (198%5peeBailey v. City
of New York79 F. Supp. 3d 424, 440 (E.D.N.Y. 2015). To state a claim under Section 1983, “a
plaintiff must allege that (1) the challenged conduct was attributable at least it0 @ person
who was acting under color of state law and (2) the conduct deprived the plaintiff of a right
guaranteed under the Constitution of the United Stat8sitler v. Dylag 188 F.3d 51, 53 (2d
Cir. 1999);seeVelez v. Levy401 F.3d 75, 84 (2d Cir. 2005) (cititgpmez v. Toledotd6 US.

635, 640 (1980)).



A. FalseArrest®

Defendants argue that Plaintiff's false arrest claim must be dismissed bdtaeseas
probable cause for her arresin the alternative, Defendantssert that they are entitled to
qualified immunity as tathis claim. As explained belowthe Court rejects both of these
contentions.

“In analyzing § 1983 claims for unconstitutional false arrest, [courts] gén&yak]] to
the law of the state in which the arrest occurreddncy v.McGinley, 843 F.3d 93, 107 (2d Cir.
2016) (quotinglaegly v.Couch 439 F.3d 149, 151 (2d Cir. 2006)). Under New York law, t
prevail on a false arrest claim, &iptiff must show,inter alia, that Defendais intentionally
arrested her without justificatiorDancy, 843 F.3d at 107citing Weyantv. Oksf 101 F.3d 845,
852 (2d Cir. 1996pandAckerson v. City of White Plaing02 F.3d 15, 19 (2d Cir. 2032)The
existence of probable cause aorest“is a complete defense to an action for false arrest.”
Weyant 101 F.3d at 852quotingBernard v. UnitedStates 25 F.3d 98, 102 (2d Cir. 1994%ee
also Dancy 843 F.3dat 107(citing Jaegly 439 F.3d at 152) An officer has probable cause to
arrest when he hagfowledge or reasonably trustworthy information of facts and ciramoss
that are sufficient to warrant a person of reasonable caution in the belief thatsiie foebe
arrestechas committed or is committing a crim& Gonzalez v. City of Schenectadp8 F.3d

149, 155 (2d Cir. 2013emphasis in originaljquotingWeyant 101 F.3d at 852) “Therefore,

® Because the stop and search of Plaintiff was incident to her a@eBt.(Cooper 55: 8
23, 58:1620), Plaintiff's false arrest and unlawful stop and search claims, in effdttbavi
decided by the same probable cause analysis. If there was probable catest Riaantiff, then
there was probable cause to stop and sdacincident to that arrest. The Court therefore first
addresses Defendant’s motion with respect to Plaintiff's false arrest claim

% Plaintiff asserts a claim of false arrest only against Dieugenia and a claintaofful
stop and search against b@efendants. Howevehecause both Defendants argue that there
was probable cause for the arrest and the stop and search, the Court wal beter@Defendants
in discussing issuaglevant to the existence or nreristence of probable cause



‘[wlhether an officer is authorized to make an arrest ordinarily depemdse ifirst instance, on
state law.” Dancy, 843 F.3d at 10¢alteration in original(quotingMichigan v. DeFillippg 443
U.S. 31, 36 (1979)

Defendants present various theotfies finding probable cause for Plaintiff's arreét)
she, along with her boyfriend and tb#erman, werestanding around a bonfire in violation of
the New York City Depament of Parks and Recreatioedrilation(* Paks DepartmenRul€’),

56 R.C.N.Y. 8§ 205(m); (2) she was ina City park afterdark in violation of anotherParks
DepartmentRule,56 R.C.N.Y. 8§ £03(a)(1) (3) her behavior constituted disorderly condunct
violation of New York Penal Law § 240.2@nd (4) she physically attempted to block the
walkway when Pasynkov walked her boyfriend to the police vehitlas obstructing
governmental administratio(fOGA”) and resisting an arrest violation of New York Penal
Law Sectiors 195.05 and 205.3@espectivly. (SeeDefs. Mem. al—8.)

1. Bonfire Violation

Defendants assert that probable cause existed to arrest Plaintiff fatingoa Parks
DepartmentRule because she was “standing around a bonfire” with others in the parks. (Def
Mem. at5.) Section1-05(m) of the Park DepartmentRule states, in relevant part, that “no
person shall kindle, build, maintain, or use a fire in any place, portable receptagpidl except
in places provided by tH®arks]Department and so designated by sign or byiappermit. In
no event shall open or ground camp fires be allowed in any park.” However, Pdéemids
using or having anything to do with the bonfire, and claims that she and her boyead
merely helping the other man open his can of food (Pl Cooper at 37:188:10, 39:912.)
Notably, Defendants do not discuss, or point to any evidence regarding, Riagm&ff was in
relation to the bonfire ohow far from it she waat the time Defendants approachest (See

Defs. Mem.) They do not assert or offer evidence that Plaintiff was doing agytiher than
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standing in the vicinity of the bonfire. In light of sufeittualgapsand the parties’ degreement
as to Plaintifs “use” of the bonfire the Court cannotind, as a ma#r of law,that there was
probable caus® arrestPlaintiff for violating Section 1-05(m) of the Parks Department Rule.

2. Beingin the ParkAfter Closing Time

Defendants alsassert that there was probable caus@faintiff's arrest because she was
in a New York City park, after darkjn violation of 56 R.C.N.Y. § 403(a)(1), which states,
“Persons may enter and use the parks from 6:00 a.m. until 1:00 a.m. unless other open hours are
postedat [the] park” (Defs. Mem.at 6.) However,the parties digpte whether there was a
properly posted sign thahortenedhe parks hours Plaintiff and Kosterkin claim that “there
was no sign forbidding access to the beach area after dusk, or any otheripnohilgRl. Opp.
at 5) Meanwhile, Defendantsffer a GoogleMapsimagepurportedy showinga signposted at
the entrance tthe park where Plaintiff was arreste(Dkt. 345, Ex. E). Defendants represent
that the sign indicated that tipark closed at dusk, and ask the Cdartake judicial notice
basedon this imagethatthe park closed at dusinthe day of Plaintiff's arrest(Defs. Mem. at
6.) Even assumingrguendothe propriety of the Court taking judicial notice of the Google
Maps image,that imagdails to prove anything. Firstheimagedoes not cledy showwhat the
signsays’ Secondgven if the sigrcould be readlearly from the imagethe imagewas not
takenon the day of Plaintiff's arrestAs Defendants admithé image was taken and posted on
Google Maps in January 2013, thre®nthsbefore Plaintiff's arrest id.; Ex. E) The image
therefore fails to prove, even by a preponderance, that the sign was posted at tiee ughit of

Plaintiff's arrestor that the sign, even if it was theveasvisible to Plaintiff or theofficers, or in

" The imag shows a fence with two signs. The sign on the right clearly states “No
Dumping.” The sign on the left, however, cannot be clearly réaeleDkt. 34-5, Ex. E.)



legible conditior® Thus, there remain disputed issuesraterial fact with respect to whether
Defendants had probable cause to arrest Plaintiff for beitige park after hours, in violation of
Parks Department Rule §(a3(a)(1)

3. DisorderlyConduct OGA, and Resisting Arrest

Defendants also assert that Plaintiffiestile and unrulybehaviorgave themprobable
cause to arregter. (Defs. Mem. at7-8.) HoweverDefendants’argumenis basecdentirelyon
their version of howPlaintiff allegedlybehavedand completely disregardiger contrary version
of events. This is a classic heaidshesaid dispute that is inappropriate for resolution by
summary judgmeribecause there is nmimpeachable evidence to break the ti€he question
of whether or not probable cause existed may be determinable as a matteifdhere is no
dispute as to the pertinent eveatsl the knowledge of the officers[.]Weyant 101 F.3d at 852
(emphasis added)Whenthe issue of probable cause‘edominanty factual in nature,” it is
appropriate for the juryo decide Barksdale v. Colavita506 F. Appx. 82, 84 (2d Cir. 2012)
(citation and internalquotation marks omittedsee also Jeffreys v. City of New Y,0tR6 F.3d
549, 55354 (2d Cir. 2005) (“Asessments of credibility and choices between conflicting
versions of the events are matters for the jury, not for the court on summareptdguoting
Rule v. Brine, In¢.85 F.3d 1002, 1011 (2d Cir. 1996)

Here, there is a genuine issue of material fact as to every one of the illegal acts allegedly
committed by CooperWhereas Defendants claim that Plaintiff was screaming, cursing, flailing

her arms, pushing Dieugenia, and blocking Pasynkov’'s—pgiting rise to probable cause to

8 All of these considerations demonstrate why it would be inappropriate for the ourt
any event, to take judicial notice of the Google Maps image, since there is no evie¢he
record, save defense counsel’'s representations, as to when or how it was created.
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arrest Plaintiff fo OGA,® resisting arrest® and disorderly condutt—Plaintiff denies doing any

of thosethings and claims that it was the officers who engaged in violent behavior toward her,
including pushing, grabbing, and punching her, shoving her to the ground, pushing her face into
the dirt, and kneeing her in the backComparePasynkov at 30:112, 32:21-22, 33:1%21;
Dieugenia at 27:412 with Cooper at 60:422; Pl. Cooper at 54:143; 55:8-23; 56:4-57:20'f

Thus, areasonable jurgould credit Plaintiff's version of events and conclutieat Defendants
lackedprobable cause fd?laintiff's arrestfor OGA, resisting arrest, and disorderly conduct.

4. Probable Cause to Arrest Has Not Been Shown as a Matter of Law

Viewing the facts in the light most favorable to Plaintiff, the Courtdfititht there
remains a material factual dispute as to whetbefendcants had probable cause arrest
Plaintiff. See e.g.,Graham v. City of New Yarl28 F. Supp. 2d 610, 617 (E.D.N.Y. 2013)

(denying summary judgment on plaintiff's false arrest cldimding a genuine issue of fact

 Section 195.05 of the New York Penal Law states that “[a] person is gdilty o
obstructing governmental administration when he intentionally obstructs, inopgrsvents . . .
or attempts to prevent a public servant from performing an official fumctty means of
intimidation, physical force or interference . . . .” Under Né&wk law, OGA has four elements:
“(1) prevention or attempt to prevent (2) a public servant from performing (3)ffimalo
function (4) by means of intimidation, force or interferenc€&dmeron v. City of New Yqrk98
F.3d 50, 68 (2d Cir. 2010) (citation and internal quotation marks omitted).

10 Under New York Penal Law § 205.30, “[a] person is guilty of resisting arrest when he
intentionally prevents or attempts to prevent a police officer . . . fromtiefjean authorized
arrest of himself or anotheegson.”

1 Proving disorderly conduct under New York Penal Law § 240.20 requires the
prosecution to demonstrate three elements: (1) the defendant’s conduct was fpulditire;
(2) the conduct was done with “intent to cause public inconvenience, aneogaatarm” or
with recklessness as to “creating a risk thereof’; and (3) the conductifits wne of the
categories listed in the statute (for example, making “unreasonable poissing “abusive or
obscene language”See Provost v. City of Newburd62 F.3d 146, 157-59 (2d Cir. 2001).

12 Plaintiff also testified that she had worked with police officers in the pastgh

community work and that she was trying to treat them with respect and to rizacagf their
need to enforce the law. (Pl. @werat 55:24-56:20.)
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regarding whether plaintiff obstructed government administration and fintdivegs appropriate
for the jury to decide which party’s version of the facts should be crediiif)rt v. Prevete
922 F. Supp. 2d 398, 406 (E.D.N.Y. 2013) (denying summary judgasetdplaintiff's false
arrest claim when the parties disagraedutwhether plaintiff raised his voiaar complied with
a police officer’s directivge Usavage v. Port Auth. of N.Y. & N.832 F. Supp. 2d 575, 598
(S.D.N.Y. 2013) (“Resolutions of credibility conflicts and choices between confjietersions
of the facts are matters for the jury, not for the court on summary judgmegudting United
States v. RenB88 F.3d 634, 64314 (2d Cir. 1994)) Thus, Plaintiff's false arrest claimmust
proceed to trial unless Defendants can show that they are entitled to qualifiedityn

5. Qualified Immunity2

Qualified immunity protects government officials from civil dages “inséar as their
conduct does not violate clearly established statutory or constitutional rightshiof &
reasonable person would have knowR&arson v. Callaharb55 U.S. 223, 231 (2009yuoting
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “A qualified immunity defense is established
if (a) the defendant’s action did not violate clearly established law, or (b) itohjastively
reasonable for the defendant to believe that his action did not violate sucHSalwi v. Proulx
93 F.3d 86, 89 (2d Cir. 1996) (citations omittesBe also Barboza v. D’Agata-Fed. Appx.---
2017 WL 214563, at *2 (2d Cir. Jan. 18, 201ipting that courts are to conduct a tstep

analysis: “First, do the facts show that the officer's conduct violated plantidinstitutional

13 Although Defendants only argue for qualified immunity with respect to ke farest
claim, the Court’s resolution of that issue also applies to Plaintiff's unlastfy and search
claim, given that the stop and search werédamt to Plaintiff's arrest. SeePl. Opp. at 3see
also Pl. Cooper at 58:116.) In other words, Defendants are either entitled to qualified
immunity as to both claims or neither claim.
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rights? Second, if there was a constitutional violation, was the rightlgleatablished at the
time of the officer’s actions?}”

In the context of false arrest, even in the absence of probable cause, “angaoféiser
[is] entitled to qualified immunityfrom a suit for damagei$ he can establish that there was
‘arguableprobable cause’ to arrest.Escalera v. Lunn361 F.3d 737, 743 (2d Cir. 2004ke
also Harlow 457 U.Sat812 (noting that a defendant bears the burden of proving the affirmative
defense of qualified immunity)‘Arguable probable cause exists if either (a) it was objectively
reasonable for the officer to believe that probable cause existed, or (b) offia&@sohable
competenceould disagree on whether the probable cause test was Estdlera 361 F.3d &

743 (uotingGolino v. City of New Haver950 F.2d 864, 870 (2d Cir. 1991 “The test is not
toothless, however!If officers of reasonable competence would have to agree that the
information possessed by the officer at the time of arrest did not add up to probabletfraus
fact that it came close does not immunize the offiteAckerson v. City of White Plaing02

F.3d 15, 21 quoting Jenkins v. City of New Yqrk78 F.3d 76, 87 (2d Cir. 2007 see also
Jenkins 478 F.3dat 87 (“Arguable’ probale cause should not be misunderstood to mean
‘almost probable cause.”)

Defendants assert th#tey are entitled to qualified immunity because (1) Plaintiff's
constitutional rights were not violateshd(2) even if there was no probable cause for Plaintiff's
arrest, there was “arguable probable cause.” §[Mém. at12-13.) The Court has already
found that Plaintiffhaspresented sufficient facts from which a reasonable jury could find that
Defendantsare liable for false arrest in violation of a we#itablished right not to be arrested in
the absence of probable causee Weyantl01 F.3d at 852. Thereforihe issue is whether

there was arguable probable cause for Plaintiff's arf@efendantsssert that thefpad arguable
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probable cause because Plaintiff “admitted” that she was in front of a bonfine bedch after
dusk. Dkt. 38 (“Defs. Reply) at 3.) The Court findsthat this purported admission is
insufficientto establish arguable prdila cause.

The question of whether it was objectively reasonable for an officer to believe his
conduct did not violate a clearly established right “has its principal focus onrtieilaa facts
of the case.”Kerman v. City of New Yor874 F.3d 93, 10@d Cir. 2004) (quotingduriman v.
Rice 927 F.2d 74, 7879 (2d Cir. 1991)). Here, Defendants simplynpdo the fact that Plaintiff
failed to deny in her 56.1 Count&8tatement that she was “in front of the bonfire on the beach
after dusk.” (DefsRedy at 3.) Even assuming Plaintiff admits to being “in front of the
bonfire,” this fact by itsef, does not make it objectively reasonable for Defendants to have
believed that Plaintiff was violatindné Parks DepartmeiRRule against bonfires. The rubibes
not outlawmerelystanding infront of a bonfire it prohibits kindling, building, maintaining, or
using a fire or having an open or groucampfire 56 R.C.N.Y. 8 205(m). Without more
factual evidence in the record as to the information known to the Defendants at tloé tih@e
arrest—for example, Plaintiff's proximity to théorfire, what she was doing at the time the
Defendants saw her, whether she was facing towaedvay from the borfire, or whether she
appeared to bpart of a group gathered around and usingtiréire—the Court cannot finthat
it was objectively reasonable for Defendants to believe that they had probadaacansest
Plaintiff for violating Setion 1-05(m)1* See Jurkowitsch v. Choudhury- Fed. Appx.--- ,
2016 WL 7177479, at *2 (2d Cir. Dec. 8, 2016) (finding qualified immuecatyld notbe found

at motion to dismiss stagehee defendant officersallegedly arrested plaintifbased upon

14 “while the trial court has discretion to conduct an assiduous review of the record in an
effort to weigh the propriety of granting summary judgment motion, it is notrezljto consider
what the parties fail to point out.Monahan v. New York City Depdf Corrections 214 F.3d
275, 292 (2d Cir. 2000) (citation omitted) (internal quotation marks omitted).

14



empoyee’s false911report of trespass and possible burgkamyg where there wams description
of 911 caller’s statements or of circumstances that might have indicatedscadiexCity or basis
for knowledge).

Likewise, given the parties’ disputes over key facts and the absence of other material
information, theCourt cannot determine, as a matter of law, whether “officers of reasonable
competenceould disagree on whether the probable cause test wds 8 Escalera361 F.3d
at 743(citation and internal quotation marks omijted As discussed?laintiff asses that she
was not using thdorfire, and Defendant®nly claim that they observedPlaintiff near the
bonfire. (SeeDefs. 56.1 | 4; Pl. 56.1 CouniStatement Y 1.4.) Furthermoréyet record
indicates that Plaintiff was standimgar the bonfirevith oneman (Kosterkin) and that another
man who appeared to be homelesgms actuallysitting by the bonfire. (SeePIl. Cooperat
37:18-23, 38:6—10; Dieugenia at 19:23-24.) Based on these scant facts, the Court concludes that
“officers of reasonable competence would have to agree that the informati@sgsasdy [the
Defendants] at the time of [Plaintiff's] arrest chdt add up to probable cause” to believe that
Plaintiff had any role irbuilding, maintaining, or using the bonfiré&See Jenkins478 F.3d at
8715 Indeed, he record indicates that Defendants themselves did not arrest Plairttit

moment they saw héstandingin front of the bonfiré (Pl. Cooper at 53:312.) Insteal, she

15 Defendants argue that “once a police officer has a reasonable basis to believe there is
probable cause to arrest, the officer is not required tooexmr eliminate every theoretically
plausible claim of innocence before making an afrestying onPanetta v. Crowley460 F.3d
388, 398 (2d Cir. 2006)Panetta however, is inapposite. Panetta the Second Circuit found
that because the defendant officer had probable cause to arrest the plaint#§ hetwequired
to further investigate the matter or pursue leads on potentially exculpatomnation. Id. at
39899. Here, the Court has ruled that Defendants have failed to demonstrate, bdsed o
undisputed facts, that probable cause existed to arrest Plaintiff or thablarguabable cause
existed for that arrest. In making those determinations, the Court has not cahsidany way,
whether Defendants could or should have conducted additional investigation befoiagarrest
Plaintiff.
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was free to leave the scene to dmfp her dog atKosterkiris home. [d.) The fact that
Defendants did not immediately arrest Plainsiffiggests that Defendants themselves did not
believe that Plaintiff was violating the bonfire regulatiand thus undercuts Defendants’
contentionthat reasonably competent officecsuld disagree about whethérere was probable
causeo arrestPlaintiff for this violation.

Defendants also argue that thexarguable probable causearrestPlaintiff for violating
Parks Department Rule 8Q3(a)(1) which prohibits being in a City park after hourfDef.
Reply at 3.) Again, Defendants have failed to demonstrate ithaas objectively reasonable for
themto believe that Plaintifivas in the park aftethe applicableclosing time As discussed,
there is afactual dispute as to whether the park’s hours had been changed from 1:00 a.m. to
dusk, based on posted sagre,and thusvhetherit was illegal for Plaintiff to ben the park after
dusk. CompareDefs. Mem. at6 with Pl. Opp. at4-5) Moreover, Defendantdo noteven
claim thatthey knew abouany sigrageor otherwisebelieved that the park closed dusk cee
Defs. Mem; Defs. Reply). SeeZellner v. Summerlind94 F.3d 344 (2d Cir. 2008) (“A Court
must evaluate the objective reasonableness of the [officer's] conduct ‘in light of he. . t
information the . . . officers possessedcitationand internal quotation marksnitted). In the
absence of such material information, the Court cannot dietetire objective reasonableness of
Plaintiff's arrestfor alleged volation of Section £03(a)(1) See Kerman v. City of New Yprk
261 F.3d 229, 240 (2d Cir. 2001) (“[SJummary judgment on qualified immunity grounds is not
appropriate when there are facis dispute that are material to a determination of
reasonableness.” (quotinbhomas 165 F.3dat 143; see also Zellner494 F.3dat 368 (finding
that when material facts pertaining to immunity are in dispute, the appropriatedore is to

allow the juryto resolve any disputed facts material to the qualified immunity issue, so that the
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court can make the “ultimate determination of whether the officer's conducblyjestively
reasonable{citations omitted))

Thus, the Courtannot determine at this timéhether Defendantsre entitledo qualified
immunity with respect to Plaintiff's false arrest claim, and summary judgment on this claim is
denied See Curry. Syracuse316 F.3d324, 337(2d Cir. 2003)(denying summary judgment
because the defendantdh&ot established that no genuine issue of material fact exists as to
whether he reasonably believed that he had probable cause to arrest [the] phaintdfime”).

B. Unlawful Stop and Search

The parties agree thRtaintiff was detainednd searobd “incident tg” i.e., simultaneous
with or after, Plaintiff's arrest(Defs. Mem. a#; Pl. Opp. aB; see alsd”l. Cooper at 58:119
(Plaintiff was searchedirst by Dieugenia and later by female offig)s'® Therefore, a
previouslydiscussed, the parties’ arguments regarding the legality of the stop artd rsssaier
fall with the probable cause determination relating to Plaintiff's false arrest. c(@upraat n.
5.) Because there amtisputedissues of material fact as to the existence of probable cause for
Plaintiff's arrest, there are also genuine issues of material fact as to phiefyrof the stop and
search to which Plaintiff was thereafter subject&ke e.gBryant v. SerebrenjikiNo. 15-CV-
3762, 2016 WL 6426372, at *2 n.2 (E.D.N.Y.Oct. 28, 2016) (denying summary judgment on
both plaintiffs’ false arrest and unlawful stop and search claim because des$diadladtto show
that undisputed facts established probable cause to,aarebtplaintiffs were stopped and
searched after, anddident to, their arrestsSimilarly, the Court cannot determine, at this stage,
whether qualified immunitghould be granteds to Plaintiff's false arrest clairand thuscannot

do so with respect to Plaintiff’'s unlawful stop and search claim. Noneshblesause there is no

16 Furthermore, there is nothing in the record to suggest that events occurring after
Plaintiff's arrest provided independent probable cause to stop or search her.
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evidence that Pasynkov participated in the stop and search of Plaintiff, the Courtsmiss di
that claim as to him.

Accordingly, the Courtdenies Defendantsummary judgmenon Plaintiff's unlawful
stop and searatlaim as to Deugenia, but grants it as to Pasynkov.

C. Failure to Intervene

Defendants assert that, based on the undisputed facts, Plaintiff's failuresreenms
claims against both Defendants should be dismissed. The Court agrees as to Dibugania
Pasynokov.

“It is widely recognized thalaw enforcement officials have an affirmative duty to
intervene to protect the constitutional rights of citizens from infringement byr ddne
enforcement officers in their presencé&érebesi v. Torresor64 F.3d 217, 243 (2d Cir. 2014)
(quoting Anderson v. Branenl7 F.3d 552, 557 (2d Cir. 1994) “An officer who fails to
intercede is liable for the preventable harm caused by the actions of the bidees efhere that
officer observes or has reason to know: (1) that exeegorce is being used; (2) that a citizen
has been unjustifiably arrested; or (3) that any constitutional violation hascbeenitted by a
law enforcement official.” Anderson 17 F.3d at 557citations omitted)see also Mendoza v.
County of NassguNo. 1+CV-02487, 2012 WL 4490539, at *11 (E.D.N.Y. Sept. 27, 2012)
(stating that failure to intervene applies to claims that a plaintiff was fasedgted) To
establish a claim for failure to intervene, a plaintiff must shbat (1) the officer’'s failire
“permitted fellow officers to violatetlie plaintiff's] clearly established statutory or constitutional
rights,” and (2) it was “objectively unreasonable for him to believe that Hewealfficers’
conduct did not violate those rightsRicciuti v. Nw York City Transit Auth.124 F.3d 123, 129

(2d Cir. 1997)citation and internal quotation marks omitted)
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Defendants argue that Plaintiff's failure to interveri@m against Dieugenia muste
dismissedecause Plaintiff iactually relying ora theory of direct participatioas to Dieugenia,
i.e, that he directly participated in the alleged false arrest and use of excessev@damst
Plaintiff. (Defs. Mem. at8.)! If a defendant “may be liable under a theory of direct
participation, thee is no claim against [that defendant] for failure to interve@hépilko v. City
of New YorkNo. 06-CV-5491,2012 WL 398700, at *8 n.5 (E.D.N.Y. Feb. 6, 201$he also
Buchy v. City of White Plaindlo. 14-€V-1806, 2015 WL 8207492, *3 (S.D.N.Y. Dec. 7, 2015)
(noting that liability based on the failure to intervene is inapplicable to a lawcentent officer
who was a direct participant in the allegedly excessive use of fovw)le Plaintiff does not
specifically address Defendants’ argument, shplicitly concedes thaa failure to intervene
claim cannot be brought against Dieugdvyadiscussing her claim of failure to intervene cady
to Pasynkov. (Pl. Opp. al.)'® Because Plaintiff fails to argue foor justify, a failure to
intervene claineither as to false arrest or excessive fagainst Dieugenia, it is dismissed as to

him.1°

171n support of this argument, Defendants cite to paragraph 11 of their 56.1 Statement;
however, that paragraph does not exi§eeDefs. 56.1 at 3 (ending with paragraph 9).) Indeed,
the Court notes that Defendantmore than once-cite to material that is nowhere in their
submission. The @urt may disregard evidence that a party fails to identify, even if it tisein
record. SeeMonahan 214 F.3d at 292.

18 1n her opposition brief, Plaintiff states, “In the event that the falsetansm survives
summary judgment, the failure to intemeéeclaim against Pasynkov should also be allowed to
proceed to trial.” (Pl. Opp. at 7.)

19 Although neither party explicitly discusses whether the failure to interdiaim
against Dieugenia as it relates to the alleged unlawful stop and search shaisithibsed, the
Court also dismisses that claim because there is evidence that it was Dieugerseanched
Plaintiff after her arrestsgePl. Cooper at 58:1€16), and also because Plaintiff does not discuss
the failure to intervene claim against Dieuigeim response to Defendants’ general assertion that
this claim should be dismissed as to Dieugenia in its entirety.
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As to PasynkovDefendantontendthatthe Court must dismigbe failure to intervene
claim against hinbbecause there was no violation of Plaintiffanstitutional rightand therefore
no duty for Pasynkov to intervenéDefs. Mem. at9.) However, based on the Court’s finding
that there aregenuine issueof material fact as to whether Plaintiff was falsely arresigd
Dieugenia,there arenecessan questions of fact about whethBasynkovfailed to intervene
with respect to that arresbee Richardson v. Providendéo. 09-CV-4647, 2012 WL 1155775,
at *4 (E.D.N.Y. Apr. 6, 2012) (“Because defendants’ only basis for dismissing plaictdfias
for failure to intervene againstfiedefendant] is that plaintiff cannot establish a violation of any
constitutional right, and this court has found that a material issue of fat$ @s to whether
plaintiff was unreasonably detained, {ffalure to intewene]claim againstthatdefendant] also
cannot be dismissed on this ground®) In addition, because Defendants are not seeking
summary judgmenas to Plaintiff's excessive force claiagainst Dieugenij& the failure to

intervene claim against Pasynkov as to that conduct will go t¢4ridee O’Neill v. Krzeminski

20 For the reasons discussed above, this ruling applies as well to Plaintiffis tblai
Pasynkov failed to intervene in the allegedly unlawful stop and search of Plaiciti#nt to her
arrest.

21 Given that Plaintiff has withdrawn her claim of false arrest againsnRagythe Court
assumes that she is alleging that Pasynkov failed to interveBéeugenia’sfalse arrest of
Plaintiff. And though Plaintiff's complaint and summary judgment briefing fail to make clear
whether she is also alleging that Pasynkov failed to intervene in thedllesg of excessive
force against heras opposed to directly participating in that conddtte Cout assumes that
she is, given that her deposition testimony only describes Dieugenia usiagofofwer. (Pl.
Cooper at 54:14-23; 55:8-23; 57:4-58:6.)

22 Indeed, Pasynkov's own testimony indicates that he was present when Dieugenia
allegedly engaged in ihunlawful conduct. (Pasynkov at 3418 (noting that Pasynkov “kept
[his] eyes on [Plaintiff]” as she was interacting with Dieugersag alsdefs. 56.1 § 9 (noting
that Plaintiff, Dieugenia, and Pasynkov were in the same ar8ag)Vong v. Yop649F. Supp.
2d 34, 61 (E.D.N.Y. 2009holding that where two defendant police officers were both present
at the scene, a “reasonable fater could . . . find that [one] defendant . . . knew that [the other
defendant] was making an arrest without probataluse”).
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839 F.2d 911 (2d Cir. 1988)recognizingthat an officerhas anaffirmative duty to intervene
and prevent unlawfudxcessive force)

In sum the Courtgrants summary judgment for Defendaaitdy asto Plaintiff's failure
to interveneclaim against Dieugenia The failure to interveneclaim will proceed against
Pasynkov on the basof Dieugenias$ allegedfalse arrestand stop and searaf, and use of
excessive force against, Plaintiff

D. Denial of aFair Trial

“When a police officer creates false information likely to influence a jurgtssibn and
forwards that information to prosecutors, he violates the accused’s constltutybimao a fair
trial, and the harm occasioned by such an unconscionable actexiréssable in an action for
damages under 42 U.S.C. § 198Ricciuti, 124 F.3d at 13Gee also Zahrey v. Coffe321 F.3d
342, 355 (2d Cir. 2000) (“It is firmly established that a constitutional right exist¢onbée
deprived of liberty on the basi$ false evidence fabricated by a government officer.”).

Plaintiff alleges that Dieugenia violated her constitutional right to a fair triakrdsting
false evidence against her and forwarding that evidence to prosecutors in the Kurgg C
District Attorney’s Office?® (AC {1 4648.) Dieugeniaseels summary judgment as to this
claim onthe basighat “Plaintiff has not articulated with any particularity what evidence in this
case wasllegedlyfabricated that would have led to her denial of a fait.tri@Defs. Mem. at
10.) The Court agrees.

Plaintiff does not address this issue at alh@&m Opposition Memorandum of Law.Sée
Pl. Opp. at7-8) Although implicit in Plaintiff's false arrest claim is thesuggestionthat

Defendantsnust have relied ofalse information imarresing her without probable caustere

23 As previously noted, Plaintiff has withdrawn her claim of denial of a right to falr tri
against Pasynkov. (Dkt. 30, Plaintiff's letter dated May 4, 2016.)
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is nothing in the recordther than the parties’ differing accounts of what happémanight

that supports Plaintiff's claim th@lieugenia falsified evidencé However, itis not enough for
Plaintiff to claim thatsimply because her account differs from the officers’ accounts, Dieugenia
must have lied téurther the prosecutionSee, e.g., Buie v. City of New Y,dxdo. 12-CV-4390,
2015 WL 6620230, at *9 (E.D.N.Y. Oct. 30, 2015) (granting summary judgment in favor of an
officer because there is no record evidence that the officer was involgegpering the criminal
complaint, which allegdy contained false informationlewis v. City of New Yorks91 F.
App’'x. 21, at 22d Cir. 2015 summary order{*[Agreeing]with the district court that because
[plaintiff] has provided no detail regarding the evidence purportedly fabricgtéueldefendant
officers, he has not stated a plausible claim for denial of the right totegh”) .2> Accordingly,

the Court grants summary judgmént Defendant®n Plaintiff's claim of denial of a fair trial.

CONCLUSION

For the reasons stated aboueefendants’ partial summary judgment motions
GRANTED in partand DENIED in part. Specifically, Defendants’ parti@ummary judgment
motion is GRANTED as toPlaintiff’'s clains of denial ofthe right to a fair tria) failure to

intervene against Dieugeniand unlawful stop and search against Pasynkdyowever,

24 The mere assertions of Plaintiff's counsel at therpogion conference that theirfa
trial claim was based on Dieugenia having fabricated evidence in his paperwork #rel i
criminal complaint ¢eeTranscript, April 26, 2016) armsufficient to raise a material issue of
fact. Rather, counsel must identify record evidence of any such paperwork signiedidpgriia.
SeeMonahan 214 F.3d at 292 (court “is not required to consider what the parties fail to point
out”).

25 Given the Court’s ruling that Plaintiff has not even identified the informatiogeallg
fabricated by Defendants, the Court need not addbegendants other two arguments in
support of dismissing Plaintiff's denial of fair trial claim, namely, that) o the extent
Plaintiff's evidenceof Defendant’s fabricated statementaisvritten form (e.g, a criminal court
complaint),it constitutesinadmissible hearsay and thizsls to meet the “likely to influence a
jury” standard established Ricciuti (Defs. Mem. at 1412); and (2) Plaintiff’'s acceptance of an
ACD precludes a fairial claim (id. at 1J).
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Defendand’ partial summary judgment matn isSDENIED as to Plaintiff's (1) false arrest claim
against Dieugenia, (2) unlawful stop and search clagainstDieugenia and (3) failure to
intervene claim against Pasynkawth respect to Dieugenia’s alleged false arrest and unlawful
search of, and use of excessive force, against Plaintiff

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:February 27, 2017
Brooklyn, New York
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