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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
ALLAN EKA,

Plaintiff,

MEMORANDUM & ORDER
- against 14-CV-6468 (PKC)

BROOKDALE HOSPITAL MEDICAL
CENTER

Defendant
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Allan Eka (“Eka”or “Plaintiff”) brings this employment discrimination action
against his current employer, Defendant Brookdale Hospltdical Center (“Brookdale®tr
“Defendant), under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20@eseq.(“Title
VII"), the New York Sate Human Rights Law (“NYSHRL”"), and the New York City Human
Rights Law (“NYCHRL"), alleging that Brookdale subjected him to a hostidek environmerit
and disparate treatment based on his national origin, and retaliated against tomgtairang
aboutsuch discrimination by suspending him and refusing to hire him for other podikgons
applied forat Brookdale.Before the Court is Defendantisotion forsummaryjudgment. For the

reasons discussed below, the Court grants in part and denieshefsrtlant’snotion

! Plaintiff does not specifically plead a hostile work environment claimsaparate count
in his Complaint but integrates it into his other allegations.
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BACKGROUND
Facts
A. Plaintiff's Hiring by Brookdale

Plaintiff Allan Eka, who is of Nigerian national origin, works as a-iare Psychiatric
Technician (“Psych Tech”) at Brookdale. (Def. 56711, 14; Eka Def.at 6.) The position isa
non-exempt and nemanagerial position. Id. {1 4.) As a Psych Tech, Eka’s duties include
monitoring and ensuring the safety of patients, providing charts to nurses, iagilehospital’s
linens and clothing, and assisting patients with bathingef.(66.1 § 18.) He began his
employment with Brookdale in April 2005. (Def. 56.1 § 1.) In January ,2@®éesigned from
his position, andin July 2006 Brookdale rehired him as a pdirne Psych Tech. Id. 71 2-3.)
Before he started working at Bradde, he worked for Holliswood Hospital (“Holliswood”). (Dkt.
41 (“Eka Dec.”) 1 2.) Jeannette Metelus (“Metelus”), a Nurse Manager who watkeath
Holliswood and Brookdale, invited Eka to interview for a Psych Tech position at Brookdkte. (E
Dec. 13.) After interviewing with Metelus and Evelyn Joseph (“Joseph”), another Nlasager
at Brookdale, Eka was hired. (Eka Dec. 1 3.) According to Plaintiff, the interview foamality
because Brookdale was opening a new child psychiatry unit and had urgent stafisg (ke
Dec. 1 3.) Eka’s resume and employment application, which were submitted to Bedokdae

interview, stated that he attended high school and college in Nigeria. (Def. 56.1Ho\&Vyer,

2 Unless otherwise noted, a standalone citation to a 56.1 Statement denotes thattthe Cour
has deemethe underlying factual allegation undisputed. Any citations to a party’s &gengnt
incorporates by reference the documents cited therein. Where relevant, haolaee@ourt may
cite directly to the underlying document.

3 References to “EkBef.” are to Dkt. 361, Defendant’s Exhibit 2, which contains excerpts
from Eka’s deposition testimony on July 31 and August 20, 2015. References to “Eka tl.” are
Dkt. 421, which contains Plaintiff's submission of excerpts from Eka’'s depositiomtasji
Page citation is to the page number of the deposition transcript.



the parties dispute whether Jpsewvas aware of Eka’s Nigerian national origin before he was
hired* (SeeDef. 56.1 1 13; PI. 56.1  13.)

B. Eka’s Position & Shifts as a Psych Tech

Eka usually worked in the child psychiatry unit located on the eighth floor of the
Community Health Center building (“8 CHC”). (Def. 56.1 1 19; Eka Def-at)6He also worked
on the thirteenth floor of the CHC (“13 CHC"), the fifth floor of the Snapper Buildingdpper
57), and the Psychiatric Emergency Room (“Psych ER”). (Def. 56.1 1 19.) Psychcbedthbe
diverted from their scheduled assignment when there is need in another unit. (Eka31ef33.)
This is known as “floating.” I€l. at 31.) Joseph, whose national origin is Haitian, was the Nurse
Manager for 8 CHC, and she supervised Eka from 2006 until she resigned on July 25, 2010. (Def.
56.1 11 56, 15; Eka Def. at 8.) Joseph reported to Trevor Grazette (“Grazette”), theoDokct
Nursing. (Def56.1 1 #8.) After Joseph resigned, Eka was supervised by Myrtle Robinson until
2014, and then by Margaret “Peggy” O’'Rourke until +8@l5. (Eka Def. at-710.) He is
currently supervised by Susan Dietz and Metellts.a 9-11.)

Psych Tehs work one of three eight-hour shifts: 8:00 a.m. to 4:15 p.m. (the “Day Shift”),
4:00 p.m. to 12:15 a.m. (the “Afternoon Shift”), and 11:55 p.m. to 8:10 a.m. (the “Night Shift”).
(Def. 56.1 1 20.) Since 2006, Eka has typically worked the Afternooh(Bkif. 56.17 21; Eka

Def. at 6). Joseph worked the Morning Shift. (2.1 1 at 22.) Eka works between three and

4 While Eka testified that he gave Metelus and Joseph his restkaeP(. at 5758), he
also states, in his 56.1 Counttatement, that he submitted the resume to Brookdale and that he
is unable to recall providing the resume to Metelus and Joseph during the intétvavb8-59).
Notwithstanding the discrepancy in Pléii's own evidence, he asserts that, “there is no evidence
whatsoever to establish that Joseph was aware that Eka was Nigerian bed&darhired him”
(Pl. 56.1 1 13.

5 Unless otherwise indicated, these facts relate to both periods of Eka’sysraptoat
Brookdale.



six shifts per week. (Eka PIl. at 55.) He can also apply for additional siiftsding overtime,

by signing up at the bottom of theonthly schedule of employee shifts. (Def. 56.1 { 24; Eka Def.

at 22.) Psych Techs working on 8CHC interested in signing up for extra shgtsphysically

write their name down on the monthly or weekly schedule, and Josephdigtulolite extra shift

among those who signed up. (Def. 5626fsee alsd&Eka Dep.at 27 33) At times, when Eka

has sought out additional shifts, his requests have been denied and those shifts have been given to
other employees. (Eka Dec. 1 44} other times, Eka has been offered additional shifts that he

has turned down without penalty. (Def. 56.1  28.)

C. Performance Reviews

Joseph completed Eka’s performance reviews from 2005 to 2010. (Def. 56.43%Y)31
From 2005 to 2007, Eka received the highest rating at the time: “satisfac(Df.”56.1 11 3%
33.) In 2007, the rating system was changed to a numerical scale, from Gtto3tive highest
rating. Qef. 56.11 34-35.) For 2007-2008, Joseph gave Eka an overall rating of 2.9; for 2008-
2009, Eka received a 3. (Def. 51 34-35) In subsequent years, other managers continued to
give Eka high ratings. (Def. 56.1  37.) However, with the exception of his 2005 and 2009-2010
reviews, his supervisors noted problems in Eka’s performance reviews regasjingdtuality
and attendance.Dgf. 56.191 36-38.) Eka had received two verbal warnings and one written
warning for those issues. (Def. 56Y139.)

D. Joseph’s Comment about Eka’s National Origin & the 2008 Complainto
Brookdale Management

Eka allegs that, during his 2002008 performance review meeting with Joseph on or
about October 3, 2008, she made a comment about Eka’s nationglrastgig thatNigerians are
“difficult people” or are “difficult to work with,” and do not like to Beontrolled.” (Eka Def. at

61-75 Def. 56.1 1 41.) According to Eka, Joseph initially noted that he needed to improve his



personal and professional developmétkg Def at 66.) Eka voiced his disagreement with this
assessment, noting that he was attending schddl. at{ 6566.) Joseph therchanged the
evaluation inEka’sfavor, giving him a 2.9 out of 3.Id; at 67/~68.) When they met again later to
discuss the amended review, Eka alleges that JosephthescEmment about NigeriangEka

Def. at 6768; Def. 56.1  41.) When Eka told Joseph that he was offended, Joseph allegedly
replied, “I don’t care. It's your word against mine.” (Eka Def. at7B)—

In November or December 2008, Eka filed a verbal complaint with Grazette, Joseph’s
supervisorabout Joseph’s comments. (Eka Dec. { 6.) However, there is no record indicating that
Grazette referred this complaint #rookdale’s Human Resources (“HR”Pepartment-as
required by Brookdale’s polieytor that there was any type of investigatfo(EkaP!. at 79, 85;

Pl. Ex. 5 at 21317, 219.) Eka alleges that after he complained to Grazette, Joseph treated Eka
less favorably than she had befo(Bka Dec. § j Joseph made it even harder for Eka to obtain
additional and overtime shifts, scolded him for speaking to his colleagues abentspat shift
changes and for drinking water during his shift, gave him undesirable work, did not greét him a
shift changes, and selectively enforced ragainst him. Ifl; see alsdPl. 56.1 § 40; Eka PI. at

88.)

E. Eka’'s May 2009Complaint to Brookdale Management

Plaintiff alleges thatn May 2009,he filed a written complaint of discrimination and
retaliation to Grazettetating that Joseph treated him less favorably than higodoers who were

not Nigerian. (Eka Dec. T 8; PIl. 56.1 1 91.) In the complaint, Plaintiff also statetbegth

® Margaret Brubaker, Brookdale’s Senior Vice President of Human Resourdégdes
that “if a complaint was made to [Grazette] in 2008 of discrimination, that carhplaauld have
been referred to [HR]” and that HR “should have reviewed records, documents, eineztvi
witnesses and all data concerning any allegation.” (Pl. Ex. 5 at 213-14.)



retaliated against him for making the 2008 verbal complaint to Grdz¢Eka Dec. { 8; PI. 56.1
1 91.) Grazette, however, did not respond to this 2009 complaint. (Eka PI. at 81.)

F. Eka’s July 2009 Suspension

On July 5, 2009, Joseph and Grazette suspended Eka for engaging in disruptive or
inappropriagé behavior and insubordination (Pl. EX, When Eka refused to float to another unit
as directed by Joseph (Def. Ex. 3Fhe parties dispute whether Joseph had the authority to direct
Eka to float to other units that evening. (Def. 56.1 4632 PI. 56.1 | 553.) That day, when
Eka arrived at work for an Evening Shift, he was told by-avotker that Joseph had directekbE
to float from 8 CHC to Snapper 5. (Def. 56.1  51.) Joseph was not at the haisihigdltime
(Def. 56.1 11 51, 53; Def. Ex. 34.) Instead of going to Snapper 5, Eka called the nursing office to
see whether there was truly a need for additiorsf eh Snapper 5. (Def. 56.1 § 52.) When
Joseph received a call from someone at the hospital that Eka refused to flcatesdlieechospital
and spoke to Eka, directing him ag&ingo to Snapper 5. (Def. 56.1 {53; Def. Ex. 34.) The
phone conversation between the two bexdémated, and Eka admits that he “raise[d] his voice a
bit so that Joseph could hear him repeatedly telling her that he would float if proper
procedure/practice were followed.” (PI. 56. § 54.) According to Eka, Josephrltetiper while
they were on the phone. (Pl. 56.1 1 54.) When Eka refused to follow Joseph'’s directiasisegaind
that the directive come from a supervisor who was on duty, Joseph directed E&aetdhie
hospital. (Def. 56.1 1 56; Eka Def. at 144,450 155 Joseptiold Eka either to work at Snapper
5 or “punch out” for the Evening Shif. The parties dispute as to whether Eka cursed at Joseph.

(CompareDef. 56.1 1 56nd Def. Ex. 34Josepls letter to Grazette statintyat Eka cursed at

" Neither party has submitted this written complaint into the summary judgment record.
Plaintiff testified that he did not keep a copy of tlenplaint (Eka PI. at 81). However, it does
not appear that Defendant disputes that Grazette received Eka’s letter.



her)with Eka PI. at 169 (testifying that Joseph lied about him cursing at her) and Def. Ex. 33 at
ECF® 113 (stating in his August 3, 2009 grievance ldttat he did not curse at JosgprEka left
the hospital, but only after another supervisor who was on dutyeatime,SoniaWilliams,
directed him to go home. (Eka Def. at 155.) The next day, July 6, ERA%as notified that he
was on indefinite suspensiqiitkaDef. at 144; Def. 56.1 § 60; Def. Ex. 36.)

The Union filed a grievancen Eka’s behaltoncerning hisluly 2009 suspension. (Def.
56.1 1 61.) On July 24, 2009, Grazette wrote a letter torétpaesting a written statement
concerning the events precipitating his July 2009 suspension. (Def. 56.1 § 62.) On June 15, 2010,
a grievance hearingas held concerning the suspension. (Def. §663B.) After review, Eka’'s
indefinite suspension was converted to a suspension for the time he was out of work, apgyoximate
six weeks. (Def. Ex. 36.)

G. Eka’s Additional 2009Complaints of Discrimination and Retaliation

In addition to his 2008 and May 2009 complaints, Eka made additional complaints, mainly
about Joseptho Brookdale management, and eventuidig a charge of discrimination with the
EEOC (the “EEOC Charge”XPl. 56.1 1 82; PI. Ex. 9.)

On July 21, 2009, Eka filed a written complaint to Brookdale’s President/Chief Bseecuti
Officer, Executive Vice President/Chief Operating Officer, and Exeeltice President/Chief
Financial Officer. (PIl. Ex. 7.) The complaint was entitled “Delibevdéeste of Hospital Funds”
and complained about Joseph favoring some staff members and awarding shiftsstedeka’
workers but not to him.Iq. at ECF 2-3.) He stated that “[t]his is a case of discriminationld. (

at ECF 3.) He went on to discusster alia, the amount of money Brookdale may have lost

8 Citations to “ECF” refer to the pagination generated by the Court’s electionketing
system and not the document’s internal pagination



because of Joseph’s decisions regarding shift allocatidnat(ECF 35.) He did not receive a
response. (Pl. Ex. 8 at ECF 2.)

On September 17, 200@Jaintiff filed an additional complaint to thearse officials,
entitling it “Retaliation or Discrimination or Nepotism/Favoritism.” (Pl. Ex. 8 at ECF Xka E
complained that a shift available on September 10, 2009, was given teiméuitaff member
instead of him. Ifl.) He stated, “| have compreed about [fulltime staff receiving extra shifts
and thus getting overtime pay] and | think 1 am being deliberately rethlateliscriminated
against, or nepotism is at work . .Why am | being either retaliated, or discriminated against? |
neverthought | did anything wrong by blowing the whistle on everything (negatim@ggn.”

(Id. at ECF 23.)

On September 23, 200Brookdale’s Assistant Director of Labor Relations Trina Cornet
(“Cornet”) wrote a letter to Plaintiff to schedule a meetiagliscuss his September 17, 2009
complaint, also indicating that Brookdale'®epartment had initiated an investigation of Eka’s
claims. (Pl. Ex. 10; Def. 56.1 1 97%5pmetime thereafteGornet and Brenda Lee (“LeeDirector
of Human Resourcegnetwith Eka to discuss his September 17, 2666 plaint(PIl. Ex. 10; PI.
Ex. 13 at ECF 3. Brookdale also interviewetbsephafter receiving or in connection with Eka’s
complaint. (PIl. Ex. 5at 22931.)

Thereafter, on or about October 2, 20RRintiff submitted another complaint kee and
Cornet,statng that Joseph required him, rather than anothevadker, to float!® (PI. Ex. 12 at

ECF 2-3.) He again noted that Joseph’s staffing decision was unjustified becausa itweaste

® While there is no evidence in the record as to when this meeting occurred, Eka does not
dispute that it took place(SeePl. Ex. 13 at ECF 3Plaintif's November 13, 2009 letter to
Brookdale management mentioning that Eka was “called to a meeting” with Trihzeand

10 The letter referenced incidents that purportedly occurred on September 26 and 27, 2009.



of funds” (1d.) The complaint stated that Eka “believ[ed] strongly that . . . Joseph [was]tiegalia
and discriminating against [him].”ld.)

In a November 13, 2009 complaitat Cornet Eka stated that he volunteered for an extra
shift without having been told that he would be required to float to the Psych ER. (P38 &x. 1
ECF 2.) When he found out that he would be floated to the Psych ER, he asked to sk atlieve
the shift. (d.) The complaint stated that even when someone else volunteered tosiead of
Eka, Joseph did not allow it and told the other employee to “stay out of it and [that] it thagn't
business.” Ifl.) According to the letter, when Eka told Joseph that he would go speak to Grazette
about it, Joseph replied “you can go to anyone, that’s all you have been doing angwdykén
refused to give Eka permission to leave the flotat.) (Plaintiff asserted that Joseph was harassing
him anddiscriminating and retaliating against himd.)

On January 22, 2010, Eka filed an EEOC Charge that included allegations of employment
discrimination on the basis of his national origin and of retaliation. (Pl. Ex. 9 at 2, 4.) Eka
specificallynoted,inter alia, Joseph’s comments about Nigeriafyookdale received a Notice
of Charge bDiscrimination dated September 24, 2012. (Def. Ex. 46.) By letter dated January 10,
2013, Brookdalenvas notified by the EEOC that Ekatharge was being transferred from the
EEOC’s ADR Unit to its Enforcement Unit for investigation and that Brookdalet submit its
position statement or respond to Eka’s allegations by February 1, 2013. (Def. ExO45.)
December 19, 2013, the EEOC issued a finding of probable cause on Eka’s allegations. (Def. 56.1
187.)

In an April 2, 2010 letter to Lee and Cornet concerning his July 2009 suspension, Eka
requested backpay for tiperiodof his suspension,e., July 5, 2009 through August 21, 2009.

(Def. Ex. 32.) Even after Joseph resigned, Eka wrote ten more letters to Brookdalgjsmeamta



complaining aboushift assignmentsliscrimination, retaliatioand nepotismand patiento-staff
ratio. (Def. 56.1  101-110.)

H. Complaints by Other Employees About Joseph’s Management Style

Eka was not the only employee who complained about Joseph’s management style and
personality nonNigerian employees also complaingd@ef. 56.1 { 6667; Def. Exs. 25, 26.) For
example, Garnice Barnette, who is “frone ffCaribbean] islands” as is Joseph, complained that
Joseph was “not a nice person,” a liar vdigrespected her staff and treated her staff like “kids.”
(Id. 9 67; Def. Ex. 25.) Two other employees, Virginia Buisson and Marie CafiGartave”}—
both of whom are, like Joseph, Haitiasalso complained about Joseph’s mannerism. (Def. 56.1
1 69.) Cantaveomplainedabout Joseph’s threats against anyone who questioned her directives
and Joseph’s scheduling decisions, noting that Joseph did nothaloto switch shifts with
another consenting eworker. (Def. Ex. 26%; PI. Ex. 32 (requesting backpay for the period of
suspension).)

l. Brookdale’s Offers of Full-Time Employment to Eka

At Brookdale, open bargainifagnit positions are filled based senority, as long as the

applicant is qualified. (Pl. 56.1 { 72.) Similarly, p@me Psych Techs are offered ftiline

1Plaintiff objects that Defendant’s Exhibit 26, which is Cantave’s writterptaint about
Joseph to Brookdale management, is inadmissible hearsay. While that might be it@lvest
not bar the Court’s consideration of the substance of those declarations at thisestabat
Joseph was considered a bad manager byNngerians. SeeParks v. Blanchettel44 F. Supp.
3d 282, 293 (D. Conr2015) (noting that “even inadmissible evidence may properly be considered
on summary judgment if it may reasonably be reduced to admissible form at &ralSer v.
Goodale 342 F.3d 1032, 1036®Cir. 2003) (“At the summary judgment stage, we do not focus
on the admissibility of the evidence’s form. We instead focus on the admissibitgyohients”),
cert. denied 541 U.S. 937 (2004)These statements are also relevant and admissible egiden
regarding complaints of which Defendant was awanegardless of their truthat the time
Defendant was considering whether and how to respond to Plaintiff's adlegabf
“discrimination” and “retaliation” by Joseph.

10



positions based on seniority. (Def. 56.1 § 73.) Eka was offered-tarallPsych Tech position

on at least four occasions in 2008, 2010, 2014, and 2015. (Def] 36.1 He turned down those
offers. Pef. 56.1Y 76.) While Defendant assert that Eka did so because his other jobs conflicted
with the schedule of a futime position Ekadenies this, and insteathimsthat he declined these
offers becausthe wanted ‘something more than a psych tech positig8eeDef. 56.1 77, 78—

79; Eka PI. 4146;PI. 56.1 § 7879.) He testifiedthatgiven his high qualifications, Brookdale’s
offer for full-time employments aPsych Tech was an act of retaliation for filing complaints.
(Eka PI. 41-46.)

J. Denial of Eka’s ApplicationsFor Other Positions at Brookdale

In 2013 and 2014, after Eka received a Mastdegree irBusiness Administration from
Mercy College, heapplied to approximately fourteen fdiine, nonunion jobs at Brookdale.
(Simpson Decl. 1 16; PI. 56.1 1 111; Eka PI. at-8%4 Plaintiff was not hired for any of them.
(SeeDef. 56.1 11324.) Specifically, Eka applied for the followindayroll Auditor;Inpatient
Accounting Manager; AmbulatoryaCe Manager; Accounts Payabl&pecial Projects Manager;
Laboratories Administratior Office Manager; Building Services SuperviseHousekeeping;
Information Systems, Epic Report Writer; Surgery Officandger;Accounts Payable Billing
Manager; AuditoiFinance; Junior Treasury Clerk; Program Associatéreatment for Life;
Cardiac Catheterization Laboratory Supervisor; and Transportation Supeii@gsopson Decl.
16; Pl. 56.1 1 111; Eka PI. at 344-47.)

Of the fourteen jobdor which he applied, Plaintiff received one interview, for a
Transportation Supervisor position. (Eka PI. at 341, 344.) According to Eka, the interviewer
“guaranteed’that Eka would receivene of the three open positiorend told Eka that the
interviewer’s hiring recommendatiomould be taken to the vice president for approval. (Eka Pl.

at 344-345.) But when Eka ran into the interviewer weeks later, the interviewer said that he

11



“would [have] love[d] to hire [Eka]” but that his “hands [were] tied” because of Egeévious
complaints. Id. at 346-47.)

I. Procedural History

Plaintiff filed this suit on November 3, 2014. (Dkt. 1, Compl.) Defendant filed its answer
on January 7, 2015. (Dkt. 10.) The Defendant’s motionuimmsaryjudgment was fully briefed
on August 12, 2016. (Dkt. 37.)

DISCUSSION
Summary Judgment Standard

A defendant seeking summary judgment must establish that “there is no geispune
as to any material fact,” and thats thus “entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a). “Material” facts are facts that “might affect the outcome of the siet time governing
law.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). “Genuine” disputes exigh®
evidence is such that a reasonable jury could return a verdict for the nonmoving |ghrt{lhe
moving party bears the burden of establishing the absence of any gesumefisnaterial fact.”
Zalaski v. City of Bridgeport Police Dep®%13 F.3d 336, 340 (2d Cir. 2010). Once the moving
party has met this initial burden, the nonmoving party must “designatéicjects showing that
thereis a genuine issue for trial Celotex Corp. v. Catrettd 77 U.S. 317, 3224 (1986) (emphasis
added; quotations omitted). The nonmoving party cannot avoid summary judgment simply by
relying “on conclusory allegations or unsubstantiated speculat®mivn v. Eli Lilly & Co, 654
F.3d 347, 358 (2d Cir. 2011) (citations aqubtationsmarks omitted). In detemining whether
there are genuine disputes of material fact, the court must “resolve all @&mebignd draw all
permissible factual inferences in favor of the party against whom sunjndryent is sought.”
Terry v. Ashcroft 336 F.3d 128, 137 (2d Cir. 2003)itétion andquotation marks omitted).
“Summary judgment is appropriate only ‘[w]here the record taken as a whole couehda

12



rational trier of fact to find for the nemoving party.” Donnelly v. Greenburgh Cent. Sch. Dist.
No. § 691 F.3d 134, 141 (2d Cir. 2012) (alteration in original) (qudtiagsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

The Second Circuit has “explicitly cautioned district courts to use extra baredeciding
whether to grant summary jgohent [in employment discrimination cases] because the ultimate
issue to be resolved in such cases is the employer’s intent, an issue not pgrscited to
summary adjudication.” Thompson v. Kaufman’'s Bakery, In&o. 03CV-340S, 2005 WL
643433, at *3 (W.D.N.Y. March 16, 200%¢itation and quotation marks omittedyee also
Sdiano v. Quality Payroll Sys., In&45 F.3d 597, 603 (2d Cir. 2006) (noting that “direct evidence
of discriminatory intent is rare and such intent often must be inferredciroomstantial evidence
found in affidavits and depositichécitation and quotation marks omitted)). Nevertheless, the
“summary judgment rule would be rendered sterile . . . if the mere incantation of ins¢gtieonf
mind would operate as a talisman to defeat an otherwise valid modwmitf v. Dacon 759 F.2d
998, 998 (2d Cir. 1985%ee also Abdu-Brisson v. Delta Airlines, |39 F.3d 456, 466 (2d Cir.
2001) (“It is now beyond cavil that summary judgment may be appropriate even in tthe fac
intensive context of discrimination casesMarmulszteyn v. Napolitan®@8CV-4094, 2012 WL
3645776, at *5 (E.D.N.Y. Aug. 22, 2012) (“Although the Second Circuit has stated that district
courts should be particularly cautious about granting summary judgment to asyempl a
discrimination case when the employer’s intent is in question, summary judgnsechia case
may still be warranted if the plaintiff relies on conclusory allegations ofidis@tion and the
employer provides a legitimate rationalar fits conduct.” (internal quotations and alterations
omitted) (quotingFigueroa v. N.Y. Health and Hosps. Corp00 F. Supp. 2d 224, 2278

(S.D.N.Y. 2007))). “When no rational jury could find in favor of the nonmoving party because

13



the evidence to suppt its case is so slight, there is no genuine issue of material fact aadta g
of summary judgment is properGallo, 22 F.3d at 1224.

Il. Plaintiff's Claims 12
A. Discrimination Claims Pursuant to Title VIl and the NYSHRL

The Court analyzes Plaintiff's Title IVand NYSHRL discriminationclaims using the
burdenshifting framework established byicDonnell Douglas Corp. v. Greed11l U.S. 792
(1973). See McGill v. Univ. of Rochest&00 F. App’x 789, 790 (2d Cir. 2015) (summary order)
(applyingMcDonnellDouglasto both Title VIl and NYSHRL discrimination claimsMcDonnell
Douglas has “established an allocation of the burden of production and an order for the
presentation of proof in . . . discriminateirgatment cases.St. Mary’s Honor Center v. Higk
509 U.S. 502, 506 (1993¥Hicks”). Under this framework, to defeat a motion for summary
judgment, the plaintiff must first establishpama faciecase of discriminatioby showing (1)
membership in a protected class; (2) qualification for the job; (3) an admensloyment action;
and (4) circumstances surrounding the adverse employment action that giwanseference of
discrimination. Abrams v. Dep’t of Public $aty, 764 F.3d 244, 2552 (2d Cir. 2014).The
plaintiff’'s burden ofestablishinga prima faciecase is “not onerousyex. Dep’t of Cmty. Affairs.

v. Burdine(Burdine, 450 U.S. 248, 253 (1981), and “minimal,” at béstks 509 U.S. at 506.

If the plaintiff establishes prima faciecase, a rebuttable presumption of discrimination

arises, and the burden shifts to the defendanpraffer a legitimate, nosdiscriminatory

justification for its adverse employment action against the plairiiitks 509 U.S. 50607;see

12 Although Plaintiff has not submitted into evidence his August 29, 2014 Notice of Right
to Sue issued by the EEO8eeCompl.  13), Defendant has not challenged the timeliness of
Plaintiff's filing of this suit. Therefore, the Court presumes that Plaintsf braught this case
within 90 days of receiving a rigli-sue letter from the EEOC.

14



Kirkland v. Cablevision Sys760 F.3d 223, 225 (2d Cir. 2014) (citiMeDonell Douglas411
U.S. at 802). Even though the defendant has the burden to produce evidence of their
nondiscriminatory reasons, such evidence is nofestilio attack by way of a “credibility
assessmentHicks,509 U.S. at 509see also Burding450 U.S. at 254 (noting that “defendant
need not persuade the court tfeat employment actionjas actually motivated by the proffered
reasony. Once the employer comes forward with a 4uliscriminatory explanation, “the
presumption ‘drops out of the picture’ and theDonnell Douglasframework ‘is no longer
relevant.” Littlejohn v. City of New Yorkr95 F.3d 297, 307 (2d Cir. 2015) (quotidgrks, 509
U.S. at 516811). Then, the final and ultimate burden is on the plaintifbffer evidence that the
defendant’s reason is a mere pretexiritentionaldiscrimination. Id. at 30408 (“[T]he plaintiff
must demonstrate that the proffered reasonneaghe true reason (or in any event not the sole
reason) for the employment decision, which merges with the plaintiff's uétimatien of showing
that the defendant intentionally discriminated against hesé® alsoWeinstock v. Columbia
Univ., 224 F.3d 33, 42 (2d Cir. 2000At thislaststage, théplaintiff must produce not simply
some evidence, but sufficient evidence to support a rational finding that thendégi non
discriminatory reasons proffered by the [defendant] were fals@|VEinsto&, 224 F.3d at 42
(citing Van Zant v. KLM Royal Dutchirlines, 80 F.3d 708, 714 (2d Cir. 1996) (internal quotations
omitted));see Kirkland 760 F.3d at 225 (2d Cir. 2014) (citifgrry, 336 F.3cat 138). “To get to

the jury, [i]t is not enough . . . to disbelieve the employer; the factfinder nisest [glieve the
plaintiff's explanation of intentional discriminationWeinstock224 F.3d at 4Zf{ting Hicks, 509
U.S. at 519). Although theMcDonnell Douglasframework shifts e burden of production
between thelaintiff andthedefendant, at all times the burden of persuasion rests with the plaintiff

to demonstrate discriminatiolljcks, 509 U.S. at 518, and the ultimate issue to be determined is
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“discrimination [or lack thereof]."Reeves v. Sanderson Plumbing Prods., B#0 U.S. 133, 143
(2000).

1. Step 1:Prima Faciecase

Brookdale does not dispute the first two elements of Plaingifiitra faciecase—that Eka
belongs to a protected group based on his Nigerian national origin and that he is qoalffisd f
current job. However, the parties dispute whether Plaintiff has demonstrateddrenthiourth
elements—that he suffered adverse employment actions that such actions occurred under
circumstances giving rise to an inference of discriminatiéor the reasonset forthbelow, te
Court finds that Plaintiff has establishegdrama faciecase of discrimination.

a. Adverse Employment Action

An employee suains an “adverse employment action” if he “endures a materially adverse
change in the temrs and conditions of employment. . An adverse employment action is one
which is more disruptive than a mere inconvenience or an alteration of job respoesibBitown
v. City of Syracuseé673 F.3d 141, 150 (2d Cir. 201@)tation and quotation marks omittegdee
also Tolbert v. Smith790 F.3d 427 (2d Cir. 2015). Examples that may constitute adverse
employment actions include “terminatiof employment demotion evidenced by a decrease in
wage or salary, a less distinguished title, a material loss of benefits, sigtiffidiminished
material responsibilities, or other indices . . . unique to a particular situaBanders v. N.Y. City
Human Res. Adin, 361 F.3d 749, 755 (2d Cir. 2004) (quotihgrry, 336 F.3d at 138).

Here, the adverse employment actions of which Eka complains are his July 2009

suspension and “the ongoing campaign to limit Plaintiff's additional and ovestiifis.”® (P!I.

13 Although Plaintiff alleges that Joseph selectively enforced rules unfavoaghipst
Plaintiff and that he was not hired for the numerous jobs to which he applied, he doegnmot ass
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Opp. at 13.) He contends that both of these adverse employment actions occurred under
circumstances that give rise to an inference of discrimination.

i. July 2009 Suspension

Plaintiff's 2009 sixweek suspension without pay, which is undisputed (Def. $%6D,
100), was a materially adverse change in the conditions of his employ®eat_ovejeyWilson
v. NOCO Motor Fuel, In¢263 F.3d 208, 223 (2d Cir. 2001) (finding suspension without pay for
one week sufficient to constitute adverse employment action for purposes of leisigiplisna
facieretaliation claim);St. Juste v. Metro Plus Health Pla® F. Supp. 3d &, 306 (E.DN.Y.
2014) (finding suspension without pay while employee was investigated for fraudiudedsti
adverse employment action foitle VII discrimination claim);Hill v. RayboyBrauerstein 467
F. Supp. 2d 336, 3556 (S.D.N.Y. 2006) (“Plaintiff's temlay suspension [without pay] is an
adverse employment action, as it is a material alteration of Plaintiff’'s workinditons.”);
Hughes v. City of Rochestdr2-CV—-6112, 2016 WL 4742321, at *6 (W.D.N.Y. Sept. 12, 2016)
(finding, in a Title VII disparate impact case, that an employer’s decision ¢e plaintiff on
unpaid leave was an adverse employment action).

ii. Denial of Extra Shifts & Overtime

Denial ofextra shifts and overtimalso constitutes an adverse employment acti@ee
Alfano v. Costellp294 F.3d 365, 373 (2d Cir. 2002) (to constitute an “adverse employment
action,” plaintiff must present evidence that the action deprived plaintiffroé stangible job
benefits such as compensation, terms, conditions, isiteges of employmentT{citation and

guotation marks omittefi)see also Duzant v. Elect. Boat Cor@l F. App’x 370, 372 (2d Cir.

that those constitute adverse employment actions for puwpbdes discrimination claim. See
PIl. Opp. at 12-13.)
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2003) (vacating district court’s granting of summary judgment to defendant anaddiegavhere
plaintiff alleged that all other employees in his departmecgived overtime hours while he, the
only African American, did not)yiclean v. Metro. Jewish Geriatric CtiNo. 11:-CV-3065, 2013
WL 5744467, at *10 (E.D.N.Y. Oct. 23, 2013) (noting that denial of “opportunities to earn
overtime pay, if proven, could constitute an adverse employment action becauseetl resal
loss in compensation”).

Plaintiff's evidenceregarding lis adverse employment acti@onsists af (1) his own
assertiorthat Joseph denied hiextra shifts andvertime—found in his deposition testimonje
declaratiorhe has submitted in opposition to the instant motion, and two acbhmglaint letters
(2) aprinted oneweek staffing schedule, whigihowshat Eka signed up for three extra shifts that
were instead given to his ndfigerian ceworkers and(3) records reflectingheincrease in the
totalnumber ofshiftsEka receive@nce Joseph was no longer responsible for staffing decisions.
(SeePl. Opp. at 12-13; PI. Ex; 8e alsdkt. 35 (“Simpson Dec.”) at ECF 1.) Eka stated, in his
declaration, that “the lion’s share of shifts . . . went to [his] fellow Psych Teaimsthe West

Indies.” Eka Dec. 14 FurthermoreEka also asserts that the number of sHifas he received

4 The Court is puzzled by Plaintiff's decision to only provide one week of the staffin
schedule when Plaintiff has worked at Brookdale for several y&damitiff argues, without any
supporting evidence, that “[tlhere are numerous other, similar documentssesatgblioseph’s
discriminatory campaign of awarding more additional shifts and overtime to thiligenan
Psych Techs, but Brookdale has lost or destroyed these records.” (Pl. Opp. at 13.gunesar
requires little discussion given that Plaintiff has not even attempted to estalistiap of
evidence that would permit an adverse jury instructi®ee Chin v. Port Auth. of N.Y. & N.885
F.3d 135, 162 (2d Cir. 2012) (outlining the requirements for a party seeking an adverseeanferenc
instruction based on the destruction of evidenseg; alsdBryndle v. Boulevard Towers, I, LL.C
132 F. Supp. 3d 486, 5qQ&V.D.N.Y. 2015)(“The party seking sanctions bears the burden of
establishing all elements of a claim for spoliation of evidencedting Treppel v. Biovail Corp.
249 F.R.D. 111, 120 (S.D.N.Y. 2008

15 Given that employees had access to weekly or monthly schedules that idertitiad w
employee would work each shift, Eka’s allegation that othefNigerian employees were being
awarded more shifts is based on personal knowledge, anaidlid likely be admissible at trial
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increasedby 35% once Joseph was no longer responsible for staffing dect8i¢Rk.Opp. at 13.)
Although Defendant contests Eka'aleaulation of the increasg€ even accepting Defendant’s
calculation the evidence shovestrendof increased shiftaver timethat a jury could find supports
Eka’s daim that once Joseph left, he was able to obtain more &hifts.

Recognizing that Plaintiff's burden to establisprema faciecase of discriminatiors not
demandingthe Court findshatthis evidences sufficient to establisthe third element of adverse
action See AbdtBrisson 239 F.3d a#67 (“[P]laintiff’'s burden of establishing arima facie
[Title VII] case isde minimis’); Mazyck v. Metro Transp. Auth893 F. Supp. 2d 574, 589
(S.D.N.Y. 2012) (“[P]laintiffsallegationthat he was denied opportunities for overtime satisfies
the third prong of hiprima faciecase, as denial of overtime aanstitute an adverse employment

action.”(emphasis addeq)

(SeekEka PI. at 24, 25, 28 (noting that the schedules showed the number of staff per day for each
shift and the names of the employees who were scheduled to work those shifts).)

181t is unclear how Plaintiff got to 35%. According to evidence in the record, Eka worked
149 shifts in 2010 and 197 shifts in 2011. (Simpson Be&CF 1.) This represents a 32%
increase—obtained by dividing the difference in the number of shifts from 2010 to 2011 (48 shifts)
by the number of shifts Eka worked in 2010 (149). In any casesdlising inaccuracis
inconsequential to the Court’s holdihgcause, as explained below, the number of shifts Eka
received each year after Joseph’s departure did increase

17 During “the period January 1, 2010 through July 25, 2010, [ ] Joseph’s last day, Eka
worked 105 shifts, or 15 a month. This extrapolates to 180 shifts a year,” which isharotbd
168 shifts he worked in 2009. (Dkt. 45, Lorick Dec.  2.)

18 Using Defendant’s extrapolation of the number of shifts Eka was on pace to work during
2010, the following is the overall trend: 168 shifts in 2009; 180 shifts (rather than 149) in 2010;
197 shifts in 2011; 202 shifts in 2012; 227 shifts in 2013; and 228 shifts in 2014. (Lorick Dec. 1
2; Simpson Dec. at ECF 1.)
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b. Inference of Discrimin&n

An adverse employment action can be shown to have occurred under circumstanges gi
rise to an inference of discrimination through evidencentdr alia, “the employer’s criticism of
the plaintiff’'s performance in ethnically degrading terms; or its invidiamoents about others
in the employee’s protected group; or the more favorable treatment of engployee the
protected group; or the sequence of evégdding to the plaintiff's discharge.Littlejohn, 795
F.3d at 312 (citation and quotation marks omitted).

Plaintiff contends that both adverse employment actiadhe2009 suspension and denial
of extra shifts andvertime—occurred under circumstances that give rise to an inference of
discrimination.Plaintiff's evidence of discriminatory intent falls into three categofigsioseph’s
comments to Eka about Nigerians, (2) Brookdale’s repeated failure to invedaantiff's
numerous complaints, and (3) instances of disparate treatment, wheé¥ieeaans (.e., all other
employees) were more favorably treatdebcusing onlyon the 2009 suspension as a potential
adverse employment actiobefendantsserts thalPlaintiff cannot establish that the suspension
occurred under circumstancesigiyrise to an inference of discriminatory intent because Joseph’s
remarks about Nigerians were made nine months befats EluspensionAs explained below,
the Court finds that Plaintiff has produced enough evidence to mede mgnimisburden of
raising an inference of discriminatory intent by Joseph.Graham v. Long Island R,R30 F.3d
34, 4142 (2d Cir. 2000)(noting district court’s consideratioof defendant’s evidence was
“premature” at theprima faciestage and explaining that “only [plaintiff's] evidence should be

considered when deciding whether plaintiff has met his initial burden”).

i.  Stray Remark

Eka’s onlydirect evidence of discrimination ag®seph’scomments, said on a single

occasionthat Nigerians are “difficult people” or are “difficult to work Wwjt and that they do not
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like to be“controlled”. (Eka Def. at 7475;see alsdl. Opp. at 14.)Seel.ittlejohn, 795 F.3d at
312 ircumstances giving rise to amference of discrimination can be shotmoughevidence
of, inter alia, employer’s‘invidious comments about others in the employee’s protected 'group

In considering whethesuchremarls are “probative of discrimination” or merely nen
probative “stray remasf’ a court should considéour factors “(1) who made the remark (i.e., a
decisionmaker, a supervisor, or a leevel coworker); (2) when the remark was made in relation
to the employment decision at issue; (3) the content of the remark (i.e., whetmsyreatde juror
could view the remarks discriminatory); and (4) the context in which the remark was made (i.e.,
whether it was related to the decisimaking process)."Henry v. Wyeth Pharm616 F.3d 134,
149 (2d Cir. 201Q)Pronin v. Raffi Custom Photo LaB83 F. Supp. 2d 628, 637 (S.D.N.Y. 2Q05)
see alsdsethi v. Narod12 F.Supp.3d 505, 539 (E.D.N.Y.2014Mosberger v. CPG Nutrients
Civ. No. 01100, 2002 WL 31477292, at *7 (W.D. Pa Sept. 6, 20023criminatory stray remarks
are generally considereflo fall] in one of threecategories-those made (1) by a neon
decisionmaker; (2) by a decisionmaker but unrelated to the decision process; by &3)
decisionmaker but temporally remote from the adverse employment decisiterrigl quotations
and citations omitted))

The commets about Nigerians were made by Joseph, a decision maker for Eka’s 2009

suspensiol? and hisrequests for extra shifts and overtiffika PI. at 7, 20, 33 See Owens v.

19 Despite the fact thaloseph was Plaintiff's direct supervisor when he was suspended in
July 2009, it is not clear from the record that she was the decision maker with tesgpatt
suspension. While it is undisputed that the incident during which Joseph ordered Ekado float t
Snapper 5 and Joseph’s resulting insubordination was the basis for the July 2009 suspension, the
record does not specifically indicate that Joseph made the decision to suspend Eka, though tha
decision was made immediately after the incident, and Eka was nofifieth® very next day.
Resolving all ambiguities and drawing all permissible factual inferencesimifP&favor, as it
must,see Terry336 F.3d at 137, and in the absence of any contrary evidence, the Court
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N.Y.C. Hous. Auth934 F.2d 405, 410 (2d Cir. 1991) (finding that discriminatemarks by
“‘individuals with substantial influence over [plaintiff's] employment” arievant in determining
whether an employment decision was matied by discriminatory intent)However, Joseph’s
alleged dscriminatorycomments \@re made aroun@ctober 2008ninemonths before Plaintiff's
July 2009 suspension. (Eka Def. at-83; Pl. Ex. 6.) “Although there is no bright linde
regarding what length of time renders an allegedly discriminatory remarktteuated to
constitute evidence ofigtrimination,” Joseph’s comments were too far removed in time from
Eka’s suspension to raise an inference of discriminatory jntetittemselves, with respect to that
adverse actiaR® SeeEllis v. Century 21 Dept. Store375 F. Supp. 2d 244, 276 (E.D.N.Y. 2013)
(noting that “courts in this Circuit have generally found that a five month lapse dretave
allegedly discriminatory statement and an adverse employment actionasigo® gap to find the
remark probative of discrimination without some othadence that the remark was related to the
adverse employment actiorftollecting case$, see alsoDel Franco v. N.Y. CityOff—Track
Betting Corp, 429 F.Supp.2d 529, 537 (E.D.N.Y2006) (findingno probative value of allegedly
discriminatory commenmnnade “slightly more than three months” prior to terminatiaff)d, 245

F. App’x 42 (2d Cir. 2007%* Therefore, Joseph’commets, standing alonego notraise an

concludes that a jury could find that dpk qualifies, at least, agdecision makewith respecto
Eka’s 2009 suspension. This is not to say that the evidence shows that Joseph was the sole, or
even key, decision maker for the suspension; indeed, the Court presumes that Eka’s suspension
had to be reviewed and approved by one or more levels of management beyond Joseph.

20 In his opposition to Defendant’s motion, Plaintiff does adress the argument that a
ninemonth gap between Joseph’s comment and the 2009 suspension is too large fantaetco
to be probative of discriminationS¢ePl. Opp. at 14.)

21 Plaintiff's conclusory argument that “a reasonable juror could easily vieseph's
comments] as discriminatory” fails to address the temporal attenuation issuetiff Riéés to
Levin v Analysis & Technology, Inc960 F.2d 314 (2d Cir. 1992). However,Liavin an age
discrimination case, the plaintiff had been subjected to a number of negatarkgeas opposed
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inference of discrimination as tbe Plaintiff’'s suspensionSee Whethersy. Nassau Health Care
Corp., No. 06-cv-4745, 2013 WL 3423111, at *6 (E.D.N.Y. Jul. 8, 2013) (“A plaintiff's
speculations, generalities, and gut feelings, however genuine, when they are not gupporte
specific facts, do not allow for anferenceof discriminationto be drawn.).

However, “while it is true that the stray remarks of a decisnaker, without more, cannot
prove a claim of employment discrimination, . . . when other indicia of discriminagqraperly
presented, the remarks can no longer be deemed stray, and the jury has a rightide toaic
theybear a more ominous significanteAbduBrisson 239 F.3d at 468citation and quotation
marks omitted) That is the case here.hdre is evidence that Josephléeged discriminatory
comments were made during the period whenvgaglimiting Plaintiff's overtime opportunities
(Eka PIl. 6970; Eka Dec. 11 5, 7.) Specifically, Eka states, in his declaration, that once Joseph
made the comment about Eka’s national origin, he realized that her past dedisionhsviao
received additional shifts and overtime were motivétediscrimination. $eekka Dec. 1 4, 5.)

Eka has also documentary evidence to show Hkafs overtime opportunitiesncreased and
continued to increasafter Josepheft Brookdeale. (Simpson Dec. at ECF 1) Thus, the Court
finds that Joseph'somments, coupled with her handling of Eka’s shift assignments, are sufficient
to create an issue of fact as to whether Eka’s July 2009 suspension and theniraiahis

overtime opportunities occurred under circumstances giving rise to infeoédéscriminatior??

to a single incidenthat were made contemporaneously in relation to the time period when he was
subjected to an adverse employment actidnat 315.

22 Although this conclusion means that the alleged shift denials are doing -dlutyliee.,
serving both as an adverse action and as proof of discriminatory animusspigctrto Plaintiff's
2009 suspension, the Court is unaware of any case law that prohibits such a result.
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ii. Failure to Investigate

Plaintiff alleges thaBrookdale’s alleged failuréo investigate Eka'oral and written
complaintsto Brookdale management give riseaninferenceof discrimination. See Mandell v.
Cty. of Suffolk 316 F.3d 3682d Cir. 2003)(holding that an employer’s failure to investigate
allegations of a discriminatory atmosphere in the workplace may raise farenice of
discrimination). However, Bintiff's failure to investigate argument faieecausg1) Plaintiff
never clearly communicated his concerns about national origin discrimination to Heokda
management; (ZBrookdale nonetheless condedtin investigationnto his complaintsand (3
the case cited by Plaintiff, in which such an inference was found, are plainly inapposite.

Although Eka filed several complaintsvith Brookdale complaining abouwosephthat
referened “discrimination” andbr “retaliation,” he never mentioned his nationatigin or claim
thatJosephwasdiscriminating or retaliatinggainst himon the basis of his national originSee
Pl. Ex. 7, 8, 12, 13.) Rather, mostkka's complaints characterizetbseph’s staffing decisions
as“management incompetency” (Pl. Ex. 13) and a “waste of [corporate] funds” (PI. Ex,, 7, 12)
and noted the amount of money Brookdale haddsst result of these decisidfs. Ex. 7, 8). For
example, Eka’sJuly 21, 2009 Complaint (Pl. Ex. 7), entitled, “Deliberate Waste of Hospital
Funds,” opens and closes with the following:

This is to bring your attention to some of the way funds have been wasted in
Brookdale Hospital . . . . Itis also to report #utivities of nurse manager Evelyn
Joseph of the 8th Pediatric psychiatric floor. Being a management graduate, | kno
what it takes to hifg] train, and retain staff. Mrs Joseph makes this impossible
because of her style of leadership. To me, | think Brookdale Hospital have [sic]
actually succeeded in wasting funds by training several nurses and losingpthem t
competitors all because of Mrs. Joseph. . . . Mrs. Joseph favors some staff over
some. [sic]

* % %
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Brookdale lost more than $200 because of Meseph’s lack of management and
financial skill. . . . Who knows the reason? Maybe one of her favorite was working
there as overtime.

Notwithstanding the vagueness of Plaintiffs complaints, Brookdale did conduct an
investigationinto Plaintiff's Septemhel7, 2009 complaint, which referenceReétaliation or
Discrimination or Nepotism/Favoritism{Pl. Ex. 8 at ECF 2)and stated,in part, “I have
complained about [fultime staff receiving extra shifts and thus getting overtime pay] and | think
| am beingdeliberately retaliated or discriminated against, or nepotism is at.workVhy am |
being either retaliated, or discriminated against? | never thought | ylisiragnwrong by blowing
the whistle on everything (negative) going onld. @t ECF 2-3.) Cornet, Brookdale’s Assistant
Director of Labor Relations, and Lee, Director of Human Resources, met kattoEliscuss his
complaint. (Pl. Ex. 10; PI. Ex. 13 at ECF 3.) In addition, Brookdale also intervidveepHt>
(Pl. Ex. 5 at 22931.) Thus, Plantiff hasnotestablislkeda genuine dispute as to whether Brookdale
failed to investigate Eka’s complaints, so as to raise an inference afgition with respect to
either the alleged denial of shifts or Plaintiff's suspension.

The cases tha®laintiff cites n support of his argumeate all distinguishablePlaintiff
cites toSnell v. Suffolk County82 F.2d 1094 (2d Cir. 1986), in which the Second Circuit held
that “once an employer has knowledge of a racially combative atmospheeevitoitkplace, he
has a duty to take reasonable steps to eliminate it.” 782 F.2d at Hb@kver, inSnell sixteen
black and Hispanic correction officers testifteca “racially combative atmospheraf the prison
where they worked that involved the offisebeing subjectedto racial epithets, “racially

derogatory ‘literature’ posted on bulletin boards and walls,” “study gufdesninority officers

23 Again, the record does not indicate when Joseph was interviewed and who exactly
interviewed her.
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. . . [that included] puzzles commonly found in children’s books §uestionnaire for black
officers containing virtually every conceivable racially offensive cliche Sféensive picture of a
“black man with a noose around his neck,” and about being “denied access by white guards to a
locked bathroom.”Id. at 1098. Under those circumstances, the Second Circuit founthéhat
district court properly found the defendant employer liable for failing taecoits racially hostile
work atmosphere spite of the officers’ complaintdd. at 1097-98. By contrast, even crediting
Plaintiff's complaints here, they do not come close to the volume, severity, or specificity of
complaints made by the minority officers@mell and do not, as iBnell support a finding that
there existed a “racially combative atmosphere” at Brookdale of whichdimnistration was
aware Indeed,as discussethfra, not once didEka state in his numerous letteis Brookdale
managementexcept for his oral complaint and the May 2009 complaint that no one seems to
have a copy efthat Joseph made an offensive commanbut Nigerians. Furthermore, as
discussedinfra—except for Plaintif's EEOCCharge and an undated January 2014 letter
complaining about a different supervisor (Robinsenpne of Eka’s complaints to Brookdale
mention his national origin or thaf anyotheremployees?

Plaintiff also cites td&sassaman v. Gamache66 F.3d 307 (2d Cir. 2009)n Sassaman
the Second Circuit considered “whether a reasonable jury could infer discronibaged on sex
stereotyping in light of the [plaintiff's] evidence that his supervisor believedniem had a
propensity to commit sexual harassment and defendant’s arguable failurestaateeproperly

the charges of sexual harassment lodagminstthe [plaintiff].” 1d. at 309. The court held that

24 1t also bears note that, as discussskll did not involvethe question ofvhether an
employer’s failure to investigate complaints of discriminatonstituted acircumstance ging
rise to an inference of discriminatianth respect t@ particularmploymentctiontaken against
the employee. Rathe$nellstands for the proposition that an employer &aity to intervene
when it is aware of a racially hostileork environment. 782 F.2d at 1104.
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thedefendant’'slecision not to investigate properly the charge “that led directihéplaintiff's]
forced resignation” gave rise to an infereméaliscriminatory intent.Id. at 312. Again, here,
none of Eka's complaintglearly conveyedto Brookdale the nature oEkds purported
discrimination or retaliation claimsg., that he was allegingational origin discriminationsuch
that any alleged failure to investigate should give rise to an inferencecofmdation

Lastly, Plaintiff citesMandell v. Qy. of Suffolk, 316 F.3d 368 (2d Cir. 2003)n Mandell
the Second Circuit found that “[a]nti-Semitic comments and behavior have tralfijtioean part
of the culture of the Suffolk County Police Department.” 316 F.3d at 378. The Circuifqam|
that the plaintiffhad sufficiently show thatthe departmerd leadership toletad antiSemitc
attitudes basedon theaffidavit of the Suffolk County police chaplain, who had worked with the
department fotwenty yearsstaing that the chaplain had communicated his concern about anti
Semitic attitudeso everycommissioner, and that every onetloém acknowledged the problem
but failed to take any actiorid. at 379. Here, unlike what was described/liandell there is no
evidence of a “culture” of anfiligerian sentiment at Bokdale that wasignored by its
management. Therefore,Mandell is materially distinguishable from this case, and does not
support Plaintiff's argument abodiscriminationbeinginferred from Brookdale’s allegefailure
to investigate Eka’s claims

Accordingly, the Court finds thaPlaintiff has failed to sufficientlydemonstratehat
Brookdale failed to investigate his claims of discrimination and retaliatiorabaftty inference of
discriminationbased on a failure to investigate can be found in this case.

iii. Disparate Treatment

Eka asserts that he was treated lessr&bly in numerous ways than similarly situated
non-Nigerian employees arttlatthus an inference of discrimination is rais&keRuiz v. Cty. b

Rockland 609 F.3d 486, 493 (2d Cir. 201(n inference of discrimination can be raised by
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“showing that an employertreatedplaintiff ‘lessfavorablythan asimilarly situatedemployee
outside higprotected group’ (quotingMandell 316 F.3d at 379 In addition to his claim that
Josephdenied Ekaextra shifts and overtimePlaintiff assertsas another fon of disparate
treatment, thatloseph selectively enforced thmspital’'s rules against himincluding his
suspesion. Ekatestified that two noiNigerian ceworkers, Sabine Vaillant (“Vaillant”) and
Laurenceayfirst name unknown), who refused to float in spite of Joseph’s instructions were never
reprimanded. (Pl. 56.1 1 42; Eka PI. at 338-5&3) He also testified that Laurenceau’s refusal
to float resulted in a screaming match between Laurenceau and.Jodgm Pl. at 35465.)
Additionally, Plaintiff argues thaanother nofNigerian Psych Tech wita history of being
disruptive was suspended only once. (PIl. Opp. at 18 (PI. Ex. 17 at 55, 87, 99, 113, 117-21.)).
However, nuch of this “evidence” are notlanmore than Eka'sown conclusory
statements, whictannot give rise to an inference of discriminati8ee Gill v. Mount Sinai Hosp.
160 F. App’x 43, 44 (2d Cir. 200f8ummary order{‘[Plaintiff] failed to establish a genuine issue
of material fact as to whether she could proy&ima faciecase of racial discrimination. She
provided no evidence . . . other than her own conclusory allegations, which themselves do not give
rise to aninference of discriminatidf; Ibok v. Secuirties Industry Automation Corp69 F.
App’x 210 (2d Cir. 2010) (summary order) (affirming district court’srdssal of plaintiff's Title
VIl racial discrimination claim where the district court found that rgl#i only provided
conclusory statements isupport of her assertidhat other similarly situated employees were
accorded preferential treatmenhdeeal, Eka’s testimony on this issue is complete hearsay, which
would be inadmissible at trial.Thus, Paintiff may not argue at trial that Joseph’s selective
enforcement of the hospital's rules against him, including his 2009 suspension, densnstrate

disparate treatment or gives rise to an inference of discrimination.

28



2. Step 2: NorBiscriminatory Justification

Because Plaintiff has establishegrama faciecase of discriminatioas tothe denial of
extra shiftsand overtime and as to his 2009 suspensaopresumption arises thBefendant
unlawfully discriminated against hinMandell 316 F.3chat, 380(citing Burding 450 U.S. at 254).

To rebut this presumption, “the employer must come forward with admissible evidénce
legitimate nondiscriminatory reasons for its adverse actions toward plaimndiffciting Burdine
450 U.S. at 254).

With respectto Eka’s 2009 suspension, Brookdale provides sufficient evidence of
legitimate reasons for his suspension. Defendant has presented evidence thed &ikspended
because he cursed at Joseph and refused to work at a particular unit as directgahbyDeke
Ex. 34; Eka Def. at 120, 144; Def. 56.1 1 56.) The Court finds that Brookdale has met its burden
to proffer evidence showing that it had legitimate, nondiscriminatory reasosissfpending Eka.
See Hicks509 U.S. at 509 (noting that defendamsdence of nomiscriminatory justification is
not subject to attack of a “credibility assessmensge also Burdine4d50 U.S. at 254,
(“[Dlefendant need not persuade the court that it was actually motivatedebprdiifered
reasons.”).

However, lecauseDefendant does not provide any legitimate explanation as to denying
Plaintiff's opportunity to get extra shifts, Defendant has not met its blasléa that aspect of
Plaintiff's discrimination claim, and thus summary judgment is denied as to Plaintiff's

discrimination clainon the basishathe was denied extra shifisid overtime?

25 At most, Defendant addresses Plaintiff's claim that Joseph denied him dftgebgh
denying that it occurred at all and noting that “prior to Joseph’s departure fravhdaie, Eka
was on track to work more shifts in 2010 than he did in 2008€eef. Reply at 2.)But that
evidence would not preclude a jury from finding discriminatory animus by Josepti baghe
overall trend showing an increase in Eka’s shifts following Joseph’s departurglarlyj that
Eka might have occasionally refused shifts he was offeredigiit not have been available to
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3. Step 3: Pretext

Because Brookdale has met its burden only as to Plaintiff's discriminadsion ielating
to the 2009 suspension, the Couonly examines whether Plaintiff hademonstrated that
Defendant’'s purported reasoning for the suspension was mere pretext fomakaigin
discrimination®® Here, br the reasons explained below, the Court concludes that a rational jury,
viewing the disputed evidence in Eka’s favor, could firal that his 2009 suspension was the
result of discrimination based on national origin.

At the pretext stage, a plaintiff must provide more than conclusory allegaticietetat a
motion for summary judgmenee Delaney. Bank of America Corpr66 F.3d 163170(2d Cir.
2014)(citing Gorzynski v. JetBlue Airways Corp96 F.3d 93, @l (2d Cir.2010); see also Meiri
v. Dacon,759 F.2d 989, 995 (2d Cir.1985) (explaining that at the pretext stage, a plaintiff's
allegation of discrimination muselincreasingly sharpened and focusedP)aintiff must offer
evidence that Defendant’s purported reason is a mere pretext for unlawfumaiation.
Weinstock 224 F.3d a¥d2. “[T]o defeat summary judgment . . . the [employee’s] admissible
evidence must show circumstances that would be sufficient to permit a rationaldiridet to
infer that the [employer’'s] employment decision was more likely than not basekoile or in

part on discrimination.”Kirkland, 760 F.3d at 225 (quotingerry v. Ashcroft336 F.3d 128, 138

work shifts ofered to himdoesnot preclude a jury from inferring discriminatory intent based on
Plaintiff's shifttrend evidence, and is an issafdact for the jury to decide(CompareDef. 56.1
1 78, 79with PI. 56. 1 § 78, 79)See Kirkland 760 F.3d at 227.

26 Even assuming that Defendant had provided a legitimate reason for denying Eka extra
shiftsand overtimethe record indicates that there are disputed issues of material fact as to whether
the denials were due to discrimination. Again, although the nuohiseifts Eka received the year
after Joseph left may not have increased by the 35 percent claimed by Ekanitretised and
continued to increase thereafter
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(2d Cir. 2003)(alterations in original))see alsoWeinstock 224 F.3d at 42“(P]laintiff must
produce not simply some evidence, but sufficient evidence to support a rational firaditigeth
legitimate,non-discriminatory reasons profferég the [defendant] were falsé).Jciting Van Zant
v. KLM Royal DutclAirlines, 80 F.3d 708, 714 (2d Cir. 1996)).

“A showing that similarly situated employees belonging to a different [prolfegteup
received more favorable treatment can also serve as evidence that the emplojirsd
legitimate, nordiscriminatory reason for the adverse job action was a pretext for racial
discrimination.” Graham v. Long Island R.R230 F.3d 34, 43 (2d Cir. 2000hn employee must
establish that he was “similarly situated to [hisjezoployees [in thatfhey were (1) ‘subject to
the same performance evaluation and discipStendards’ and (2) ‘engaged in comparable
conduct.’. .. [T]he comparator must be similarly situated to the plaintiff ‘in aéma&respects.”
Ruiz 609 F.3dcat 49394 (quotingGraham v. long Island R.R230 F.3d 34, 40 (2d Cir. 2000) and
Shumway v. United Parcel Serv., Intl8 F.3d 60, 64 (2d Cir. 1997)).

Here, the Court has found that Plaintiff’'s evidence regarding Joseph’s cosnafernit
Nigerians, coupled with her allegedly discriminatory denials of esttris and overtime, are
sufficient to establish the infereneaf-discrimination element of Plaintiff'sprima facie
discrimination case.The question at this stage,wver,is whether this and/or other evidence
proffered by Plaintiff is sufficiento meet the more demanding burden of proving a triable issue
of fact as to whether Brookdale’s proffered reasons for Eka’'s 2009 susperesiopretaixt and
whether the real reason for the suspension was national origin discrimination. visigye
discussedJoseph’s comments about Nigerians, in themselves, were too remote in the time to
support an inference that Eka’s suspension was motivated by national origin diderimioat

the combination of these comments and ititervening course ofJoseph’sallegedly disparate
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treatment of Eka with respect to shift assignmesatssfied the minimal showing needed to
establish @rima faciecase of discriminationThis showing, howeveis not enough to shothat
Defendant’s decision to suspend Eka in July 2089 pretext for discrimination, in the face of the
legitimate, nordiscriminatory reason that Defendant offéar the suspension decision, namely,

to punishEkds insubordination for refusing a direct order of his supervisor. Thus, at this stage,
given theabsence of any direct evidence of discriminatory intelatintiff must make a stronger
showing of disparate treatment in order for his discrimination claim with regpebe 2009
suspension to survive.

In his opposition to summary judgment, Plainafgues thathe discriminatory motive
behind his suspension is demonstrated by a history of Jessgkctive enforcement of the
hospital’s rules against him, as compared toNaerian employees. Ekaovides the following
examples of Joseph’s selective enforcement of the redgsimanding Plaintiff for drinking water
duringhis shift, when other employegeluding those supervised by Josephtinely drank water
on their shifts without getting into trouble; scolding Plaintiff for discussing wittvarkers issues
relevant to patient safety during shift changasd disciplining Plaintiff for lateness and
attendancewvhen a norNigerian employee who was chronically late was never discipliftekia
PI. atpp. 82-87, 89, 91, 96, 101, 102, 272, 337, 338, 353-55 and PI. Ex. 17 at 62, 110, 126, 129.)
However,notwithstanding these assertioR&aintiff has notaisel a genuine issue of material fact
regarding disparate treatmédat several reasons

Plaintiff's allegatiors aresolely based on hiswn conclusory deposition testimony, which,
in many instancedails to identify aparticular ceworker who purportedly received preferential
treatment and thus fails t@roperly identify a comparatorEvenin those few instanceshen a

particular ceworker i identified, the record doestdemonstrate that Plaintiff and the-worker
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were similarly situated in “all material respectSeeGraham 230 F.3d at 40see also Goldman

v. Admin for Children’s ServsNo. 04 Civ. 7890, 2007 WL 1552397, at *7 (S.D.NY. May 29,
2007) (“[S]weeping allegationsin which plaintiff cannot even identify, and presents no evidence
of, the race or national origin of allegedmparatorscannot satisfy the similarly situated test.”
(quotingShumway v. United Parcel Serinc, 118 F.3d 60, 65 (2d Cir. 1997))).

For example, lthough Plaintiff argues that he was the only one who was reprimanded for
drinking water during his shift, there a&bsolutelyno support for this in the record. Besides
testifying that Joseph insicted him not to drink water whiia the patient care area and to step
out if he is thirsty Eka never testifiedbout any other employeeho drank watem the patient
care area, or anywhere else for that matted, was nosimilarly instructed. (SeeEka PI. at 88,
101-02.) “Even in the discrimination context, [ ] a plaintiff must provide more than conclusory
allegations to resist a motion for summary judgmetdicomb v. lona Collegeb21 F.3d 130,

137 (2d Cir. 2008).

Plaintiff alsotestified thathe was reprimanded for giving an oraport to his ceworker,
Garnice Barnettwho is Haitianabout a patient and that “[a]ll others were not reprimanded” for
doing the same thing. (Eka PI. at 8Ripwever, the actual circumstances of this event,shifi¢el
to by Eka himself, are insufficient to support his claim of being singled outdoiptine on this
occasion Regarding that incident, Eka testified:

Q: When Ms. Joseph had this conversation with you about not talking, was that
privately to you or was that with Garnice Barnett present?

A: Garnice was present.
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(Eka PI. at 922" While Plaintiff argues that only he, and not Barnett, was reprimamdadseph
that claim is based on sheer speculatgiven that he and Barnett were clearly together during the
“reprimand”, and there is no evidence indicating that Joseph addressed oAty Eka.

Plaintiff alsoassertghat Josine St. Felix Bazile (“Bazil¢’a Haitian Psych Techith a
history of disruptive behavior, was suspended only once. (Pl. Opp. at 18.) Plaintiff cah&énds
the comparatively lasr treatment of Baziledemonstrateshat Defendant’'sstated reasoffor
suspending Ekes a pretextfor discrimination This argument isvholly unpersuasiveFirst, he
record does not support Plaintiff's contention about the severBanies history of disruptive
behavior,.e., that Bazile was “criticized almost every year for being disruptirend her more
than fifteen (15) years at Brookdale.” (PIl. Opp. at 18 (citing to PI. Ex. 17 at 55, 87, 99, 113, 117—-
21.)). A review of the record to which Plaintiff cites merely shows that (@ne ofBazile’'s
performance reviegy she was told to improve her interpersonal relationships withackers, (b)
on one occasionMetelus communicatetb Bazile her (Metelss) concern abouBazile’'s
disruptive behavior at work¢) Bazile was told to make improvements in the areas of punctuality,
dress codeand professional manner, and {la@¢re was afundescribedincident in 2009 that led

to Bazile’s suspensior? (Pl. Ex. 17at 55, 87,99, 113,117; Def. Ex. 55.) This evidence is

271n challenging Plaintiff's claim, Defendant paérid a complaint letter that Barnett filed
with the hospital before resigning, in which she complains about being reprimandeseply for
this incident. (SeeDef. 56.1 67—68;Def. Ex. 25.) Although this letter is inadmissible hearsay,
the Court needat rely on it in finding that Plaintiff has failed to show disparate treatmentibase
on this reprimand incident.

28 pPlaintiff's assertion that, “[tlhe person Eka was speakingite], Barnett,] was not
admonished for providing a report about the padiattthe shift change. The nbiigerian
employee was admonishéa speaking to EKa(Pl. 56.1 1 43 (citing to Eka PI. at 96)), aside from
again being unsupported speculation, is nonsensical.

29 See Monahan v. New York City Dep't of Correctj@tst F.3d275, 292 (2d Cir. 2000)
(“While the trial court has discretion to conduct an assiduous review of the racamceifort to
weigh the propriety of granting a summary judgment motion, it is not requirezhsider what
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insufficient to show that Bazile is a proper comparator with respece teetrerity otonduct that
resulted in their respective suspensiof&condpPlaintiff downplay key factdhatdemonstrate
that Bazile and Ekaveretreatedin a consistent manneiVhile Plaintiff argues that Bazile was
only suspended after she made another Haitian employee cry, the record indiatdBazite was
suspended after she “told [another employee] to shut her mouth.” (Pl. Ex. 17 at 11@ér)tiath
demonstratinghat Plaintiff was twated unfairly compared to other ANigerian employeest
tends to show that Bazile was actually disciplined more severely tlegrgizken that Bazile was
only alleged to have spoken inappropriatelgnother employee, and not to her supervisor, as Eka
was found to have dor€.

Comparing himself to Bazilagain Plaintiff alleges that he was subject to disparate
treatmentand “disciplined” for lateness and attendance when Bazile, wae chronically late,
was never disciplined.(Pl. Opp. at 17.) Howewer, Plaintiff does noexplain how he was
“disciplined” for lateness andttendance problem#t most, the parties have pointed out evidence
that Eka received verbal and written warniaggeut his attendance and lack of punctualifyef(
56.11 39.) Neither does he provide evidence in support of his conclusory statement that Bazile

was “chronically late’but insulated from any repriman@PI. Ex. 17 at 62, 110, 126, 12%.)The

the parties fail to point out.” (qu&tions and citations omitted3ee alsa24/7 Records, Inc. v.
Sony Music Entertainment, Iné29 F.3d 39, 46 (2d Cir. 2005).

30 While the Court need not address Defendant’s argument that Bazile is not a true
comparator because she was supervised by Mgtidle Courtejectsthat argumenin light of the
Second Circuit’s holding iMcGuiness v. Lincoln HalR63 F.3d 49, 534 (2d Cir. 2001{“T he
magistrate judge interpret&humwayo mean that another employee cannasibelarly situated
to a plaintiff unless the other employee hadsmesupervisorworked under the same standards,
and engaged in the same condulttis was a misreading &umway).

31 Bazile merely testified that she did not remember whether she was givemitiey ov
verbal warning concerning punctuality aydime before August 2003. (Pl. Ex. 17 at 62.) In fact,
Bazile also testified that sheadreceived a verbal warning for her continued punctuality issues.
(Id. at 110, 126.) Moreover, it is clear from ttheposition transcript that there was a significant
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record indicates that Bazile was given warnings for beinguates Ea was, and Plaintiff has
notdemonstrated that the number of timesvaslate was lessompared to thaumber of times
Bazile was late.

Plaintiff alsotestified that two noiNigerian employees, Vaillant and Laurenceau, had
refused to flogtbut were nevereprimanded (PI. 56.1 § 42; Eka PI. at 338, 353.) He further
testified that Laurenceau’s refusal resulted in a loud argumténdoseph (Eka PI. at 354.While
Plaintiff need not show that other employees who were not suspendedtted acsidenticalto
his conducthe must demonstrate that “the conduct for which the employer imposed discipline was
of comparable seriousnessGraham 230 F.3d at 40.Again, Plaintiff fails to establish that
Vaillant’s or Laurenceau’sonduct was comparable to his. Even though Plaintiff testified about
Laurenceau’s “loud [argument] back and forth [with Joseph],” Plaintiff uteigaadmitted that
he had no idea what they were arguing about because “they were modtlpygpe&reole . . . .”

(Eka PI. at 121%

language barrier, making it unclear as to what Bazile meant when she ansvamgdf the
guestions. The following excerpt is one example:

Q. This timeandattendance record [indicates] that you were lah multiple
occasions, right?

A. Yes.

Q. And do you disagree that you were late on any of these occasions?

A. Sure, yes.

Q. You don’t think you were late?

A. Yes, I'm late.

Q. Oh, you were late?

A. [Y]es.

(Id.at 103-04.)

32 When Plaintiff was asked how keew that Laurenceau had refused to float, Plaintiff
responded, “Everybody was saying it.” (Eka PI. at 355.) Plaintiff's reliancenah“everybody
was saying” makes his testimony about Laurenceau having refused to floattng ipto an
argument oer it inadmissible. Furthermore, there is no way for Plaintiff to offer firsthand
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Plaintiff alsoassertshathe was the only employee whom Joseph déaiay phoneo float
to another unjtandthat Joseph did not have the authority to instruct Eka over the phone in the
first place. (Pl. Opp. at 1718.3 Again, rowever, Plaintiff relies solely on his conclusory
testimony for this proposition and has not identified any official policy by Broektak does not
allow a supervisor to givassignmentinstructons over the phone (See id. Moreover, ‘a
plaintiff’s factual disagreement with the validity of an emplg/@ondiscriminatory reason for
an adverse employment decision does not, by itself, create a triableofsue.” Fleming v.
MaxMara USA644 F.Supp.2d 247, 266 (E.D.N.Y.20093ff'd, 371 F. App’x. 115, 11718 (2d
Cir.2010); see also Martinez v. Conn. State Libra8l7 F.Supp.2d 28, 47 (D.Conn.2011)
(“[T]he fact that [plaintiff] disagreed with Defendant's conclusion tiet behavior during the
bathroom incident was inappropriate and violated the Workplace Violence Policy is alone
insufficient to create a triable issue of fact.Thus,despitehe fact thaPlaintiff disputes Joseph’s
authority to give a float order telephonically and Brookdale’'s decision to discipkaefds
refusing that order, that disagreement does not create a triable issue of fadiethé&v @efendant
acted with a discriminatory purpose in suspending Plaintiff.

For the foregoing reasonthie Court finds that Plaintiff has not met his burden under the
McDonell Douglasframework as to his discrimination claim relating to the 2009 suspension

Accordingly, the court grants Defendant’s summary judgment masao Plaintiff's Title VII

knowledge about what was said during the argument, including, for example, whether Lawrence
cursed at Joseph.

33Plaintiff argues that hisuspension was a product of disate treatment. This is obvious
. . . [because by] giving Plaintiff a work location assignment while she was not qnldséph
violated Brookdale’s weléstablished practice and procedure. No evidence suggests that Joseph
ever assigned any other emyse to float when she was not at work({Dkt. 39 at 17.) Even
assuming that no other Brookdale employesdvar been telephonically directed to float by their
supervisors, the fact that it happened once taggianply insufficient to show disparate treatment.

37



and NYSHRL discrimination claim lsad on his suspensidyut deniest with respectto Plaintiff's
discrimination claim based on denial of extra shifts and overtime.

B. Hostile Work Environment Pursuant to Title VII and the NYSHRL

Eka alleges that Brookdale subjected him to a hostile work environment in violation of
Title VIl and the NYSHRL. Hostile work environment claims brought under estia¢gnte are
reviewed under the same standafalbert 790 F.3dat439. “To establish @rima faciecase of
hostile work environment, a plaintiff must shotliat the discriminatory hagissmentwas
‘sufficiently severe or pervasive toalthe conditions of the victim’employment and creaae
abusive working environment,” anthat a speific basis exists for imputinghe objectionable
conduct to the employer.”ld. (quoting Perry v. Ethan Allen, Inc.,115 F.3d 143, 149 (2d
Cir.1997)). “It is axiomatic that the plaintiff also must show that hostile conduct occurreddsecau
of a protected characteristicld. When determining whether the plaintiff has met his burden to
show that theconduct at issue was “sufficiently severe or pervasive,” the Court examines the
totality of the circumstances, including “the frequency of the discriminatmmguct; its severity;
whether it is physically threatening or humiliating, or a mere offensiegamce; and whether it
unreasoably interferes with the victing’ job performance.Rivera v. Rochester Genessee
Regional Transp. Auth743 F.3d 11, 20 (2d Cir. 2014).

Eka has failed to identify sufficient material facts demonstrating that his waeioement
was objectively hostile and abusive. Hdiaim is based on theame facts on which he badais
discrimination claimnamely, thatlosep (1) commented about Eka’s national origin; (2) denied
Eka additional shifts and overtime; (3) “prevented &ken drinking water”; (4) “scolded him for
safeguarding patients by communicating with colleagues at shift changea4s{§ned him to
undesirable work; (6) selectively enforced rukesgl(7) deviated from welestablished practices

and procedures fdhe purposeof suspending EkaHe furtheralleges that Brookdale’s failure to
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conduct an investigation in spite of Eka’s complaoresated ehostilework environment (Pl.
Opp. at 21.)

However these incidents do not add up to a hostile work environment because they were
at mostepisodic eventsSeeDas v. Consolidated School Dist. of New Brit&69 F App’x. 186,
190 (2d Cir2010)(summary orderjnoting that the incidents at issue mustrbhere than episodic;
they must be sufficientlgontinuous and concerted in order to be deemed perVasjueting
Alfano,294 F.3d at 374)see also Alfan®94 F.3d at 379 (“There is no fixed number of incidents
that a plaintiff must endure . we view the circumstances in their totality, examirtimg nature,
severity, and frequency of the conduct.”). Joseph’s comment about Nigerians and sdadding E
for speaking to Barnett during a shift change weretone events that do not give rise to a hostile
work environment claim (Def. 56. 1 § 41, 43110See Petrosino v. Bell At385 F.3d 210, 223
(2d Cir. 2004) (“Simple teasing, offhand comments, or isolated incidents of offersideat
(unless extremely serious) will not support a claim of discriminatory hraeads’). To the extent
Plaintiff's reference ta*deviation from welestablished practices and proceduresatesto
Joseph instructing EKay phoneto work at a different unithis alsooccurred only oncever the
four-year period that Eka was supervisedlbgeph Moreover, as notecdier, by Plaintiff’'s own
admission,Joseph did not prevent Eka from drinking wabkertmerelyinstructed him not to drink
water in the patient care are¢SeeEka PIl. at 88, 1642.) Being requiredo leave the room to
drink water certainly does noise to the level ofvhat courts have recognized lasstile work
environment especially where there is no evidence suggesting that this was not a standard
procedure for allBrookdale employees or one justified by thdemandsof the hospital
environment SeelLevitant v. City of New York Human Resources Adréb F. Supp. 2d 85,

(E.D.N.Y. 2008) (finding that telling employé® can “go anddrink water from the toilet,inter
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alia, create a hostile work environmentAlthough Ekaalleges that he was agsed “undesirable
work,” the realissue as he admittedyas that hesimply did not like workingin the emergency
unit. (Eka PI. at 8889.* A supervisor’s failure to cater Bm employee’preference does not
give rise to a hostile work environment claiespecially when there is no evidence thaing
assigned to work ithe less preferredinit resuled in material alterations of the employee’s job
responsibilities AccordBowen-Hooks v.City of New York13 F. Supp. 3d 179, 21&.D.N.Y.
2014) (finding that assignment to undesirable units was not an adverse action).
Nevertheless, because Plaintiff's Title ¥hd NYSHRL discrimination claigas to denial
of extra and overtime shiftsurvivessummary judgmenéndarebased on the same allegations,
themore prudent course is not to dismiss the challenged cl&@eBacchus v. New York Dep’t
of Educ, 137 F. Supp. 3d 214, 24342 (E.D.N.Y. 2015)seealsoThibodeaux v. Travco Ins. Co.
13-cv-5599, 2014 WL 354656, at *2 (E.D.N.Y. Jan. 31, 20tH#)one of a number of integrally
related causes of action have to be tried, it makes little sense to grant a motsomidse ds one
or more of them, as it mgyove necessary to hold yet anattral in the event that it is determined

on appeal that the motion to dismiss was improperly grant&d.Therefore, the Court denies

34 Q. When you said you were given less desirable assignments, what were you

referring to?

A. Meaning | have my preference and other people had their preference. When

they refused an assignment, they sent them to where they want. But my case was
different.

Q. [W]hat were your preferences during this period of time?
A. You know, like some people prefer to go to the emergency room and some
people prefer to stay on the floor . . . .l prefer to stay on the floor.

35 The Court also notes that Plaintiff has put forth sufficient evidence to creasua of
fact as to whether a “specific basis exists for imputing the objectionableatfnct., the shift
denials,] to [Brookdale]"Tolbert, 790 F.3d at 439 (internal quotation marks omitte@h July
21, 2009, Eka filed a written complaint to Brookdale’s President/Chief ExecutiveeOffi
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Defendant’'s motion for summary judgment as to Plaintifstile work environment claim only
as to Eka’s allegatiathat he was denieavertime opportunities.

C. Retaliation Claims Pursuant to Title VII and the NYSHRL

Plaintiff also claims thatoseph retaliated against him for complaining about her comments
by suspending him in 2009, and that Brookdale retaliated againsohfiting his complaints by
refusing to hire him for other positions at Brookd@ewhich he had appliedTitle VII's anti-
retaliation provision prohibits an employer from “discriminat[ing] against aritg @mployees . .

. because [the employee] hggposed any practitanadeunlawful by Title VII or because the
employee has “made a chargestified,assisted, or participated in"Tatle VII investigation or

proceeding. 42 U.S.C. § 20008(a). The Court applies thielcDonell Douglasburden-shifting

framework to Plaintiff's retaliation claims under both Title VII and the NYSHRBumma v.

Hofstra Univ, 708 F.3d 115, 125 (2d Cir. 2013).

“To establish a presumption of retaliation at the initial stage of a Title VII litigation, a
plaintiff must present evidence that shows ‘(1) participation in a protectedtyad®) that the

defendant knew of the protected activity; (3) an adverse employment action;)aagdsal

Executive Vice President/Chief Operating Officer, and Executive VicederdéfChief Financial
Officer, in which hecomplained inter alia, about Joseplfavoring some staff members and
awarding shifts to Eka’'s eworkers but not to him, and stated tH#fhis is a case of
discrimination.” (PLEXx.7 at ECF 3.) Again, on September 17, 2009, Plairitdtifa complaint

to the same officials, entitled “Retaliation or Discrimination or Nepotism/Favoritigfl.”Ex. 8

at ECF 2.)There, heeomplained that a shift available on September 10, 2009, was givéullto a
time staff member instead him and futher stated thatl have complained about [futime staff
receiving extra shifts and thus getting overtime pay] and | think | am beliigpately retaliated

or discriminated against, or nepotism is at work. .Why am | being either retaliated, or
discriminated againstPnever thought | did anything wrong by blowing the whistle on everything
(negative) going on.”ld. at ECF 23.) Eka’s September 17, 2009 letter was specifically discussed
at his meetingvith Cornet and Lee. (Pl. Ex. 10; PI. Ex. 13 at EQF Bhis and other evidence
provides a sufficient basis on which to impute the complanfeshift denials by Joseph to
Brookdale.
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connection between the protected activity and the adverse employment”adtidihejohn, 795
F.3d at 316 (quotinglicks v. Baines593 F.3d 159, 164 (2d Cir. 2010 pnce gorima faciecase
of retaliation is establishethere is a “presumption of retaliation,” which the [employer] may
rebut by ‘articulating a legitimate, nartaliatory reason for the adverse employment actibn.’
the [employer] provides such an explanation, ‘the presumption of retaliation déssipat the
plaintiff must prove ‘that the desire to retaliate was theftutause of the challenged employment
action.” YaChen Chen v. City Univ. of New Yp805 F.3d 59, 70 (2d Cir. 2015) (quotidgte
v. Hamilton Sundstrand Corp420 F.3d 166, 173 (2d Cir. 2005) dddiv. of Tex. SW. Med. Ctr.
v. Nassar---U.S---, 133 S.Ct. 2517, 2528 (2013)).

The parties dispute the first, second, and fourth elementsbaght®laintiff's retaliation
claim relating to the 2009 suspension aalhting toBrookdak’s failure to hire Ekdor other
positions.

1. Step 1:Prima FacieCase

a. Protected Activity

To establish that Eka engaged in protected activity, he “need not establish that the conduct
[he] opposed was actually a violation of Title VII, but only that [he] possessed a gthod fa
reasonable belief that the underlying employment practice was unlawful uredestatute.”
Summa708 F.3d at 12€citation and internal quotation marks omitted)

While Plaintiff asserts thaill complaint letters he filed with Bakdale constitute protected
activities,as discussespra the evidence does not support migument Nonetheless, the Court
finds that Plaintiff hasengaged in protected activitiey filing threecomplaints:the 2008oral

complaint, the May 200@ritten complaint andthe January 201&EOCCharge.
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i Plaintiff's ComplaintsPrior to His 2009 Suspension

Defendant argues that Plaintiffs complaints filed with Brookdale were ndéegienl
activities because they only complained about Joseph’s alleged waste o&lhiusms and
management However, in his declarationEka alleges that he filed, with Grazette, an oral

complaint in 2008 and a written complaint in May 2009, both of whpsrifically mentioned

Joseph’s comments abdtka’'s national origin. (Eka Dec. 1 6, 7.) Informal complaints, such as

those Eka alleges to have made, are considered protected actiSged.ittlejohn795 F.3d at
3174418 (noting informal protests of discriminatory employment practices, incledimglaints to
management, are proted activities under Title VII).

Although Defendant contends that Eka’s declaration cannot create a genuirgd festie
as it is contrary to his deposition testimamgd cites to “PIl. Dep. at 881" (seeDef. Reply at 7)
the Court does not find anything contradictory between that portion afefasition testimony
and his declaration. Plaintiff testified that when he told Grazette about Josgphiments,
Grazette spoke nicely about Joseph and that Plaintiff could not quat&vezatte said verbatim
because it was a long time ago. (Eka Def. at 80.) When Eka was asked whethegmbered

what his May 2009 complaint stated, he testified that the complaint inclittchepreviously

told Grazette. Il.) Viewing the evidence in the light most favorable to Eka, a reasonable jury

could find thateka, in fact, filed two complaints specifically mentioning discrimination based on

national origin and thushadengagdin protected activityrior to his July 2009 suspensioSee

Varno v. Canfield664 F. App’x 63, 66 (2d Cir. 2016) (summary order) (finding district court erred

by concluding that plaintiff failed to establisipama faciecase of retaliation because she did not
prove the “protected activity” element where plainstified that she made an oral complaint to

a human resources employee prior to termination).
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ii. Plaintiff's Other Complaints

Among the numerouscomplaints Eka filed after his 2009 suspensionly his EEOC
Chargefiled onJanuary22, 2010Qis consideedprotected activity relevant to his retaliation claim
because he specifically alleged discrimination based on national origin anidmed Joseph’s
comments about Nigerians (Pl. Ex. 9 at 33%4).

The othepost-July 2009complaintsEkafiled with Brookdale all filed between 2012 and
2015, failed tomentiondiscrimination based on national origih In spite of using terms such as
“favoritism” and “retaliation,” the letters focad on howthe decisions by his supervisp
Robinsonand MargaretO’Rourke, to assign extra shifts to heo-worker, Berkley (first name
unknown),had economic ramifications for Brookdale. (See Def. Exs. 40, 41, 42, 44.) In his
February 15, 2012omplaint, Eka merely complainadout the ptientto-staff ratioand stated
“This letter is to inform you about unsafe staffing situations . . . .” (Def. Ex. B2hjs January
31, 2014 complaint, entitled “Faxitism, Retaliation & Waste,he stated, “Approving Ms.

Berkley is morally and ethically wrong. | was taught in business school thab#éhefgevery

36 Eka’s January 2014 lettaddressed to Susan Deitzhich is only dated by the month
and year (Def. Ex. 39), specifically complained about Nurse Manager Robindorg #tat a
“special group of staff members” are catered to and that “they are from the santey esu
[Robinson].” (Def. Ex. 39 at ECF I2 However, Plaintiff has never alleged that he was
discriminated or retaliated against by Robinson, and, in this case, assefecthanvolving
Robinson are irrelevant.SéePl. 56.1 1 9 (“[Def. 56.1 T 9:] Robinson supervised from-2@d0
until 2014. (PI. Dep. at-20). ResponseNo response is required for this statement because it
does not contain any facts that are material to the determination of Befasnuotion.”).) Thus,
the Court does not consider Eka’s January 2014 letter as evideR&antiff's participation in
“protected activity.” See Schwartz v. York Colledén. 06-€V—-6754, 2011 WL 3667740, at *11
n.11 (E.D.N.Y. Aug. 22, 2011) (not considering plaintiff's allegations because theyalsent
from his amended complaint).

37 The Court does not consider the testimony of Brookdale’s Senior Vice President of
Human ResourcéBrubaker that she believed that Eka had made a “good faith” complaint to be
evidence of whether Eka engaged in protected activity, be@ubakerdid not idenify which
of Eka’s numerous complaints she was referring 8eePl. Ex. 5 at 209-10.)
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business is to maximize profit by minimizing expense(s{Def. Ex. 40.) Notably, in this
complaint, Plaintiff contradicts his claim in this case that he was singled out fondinstron or
retaliationas tle only Nigerian employee (PIl. Op. at 4)Also, | am not the only onewho has
been retaliated against or a victim of favoritisniDef. Ex. 40) Therefore, the Court finds that
Eka’s complaints filed between 2012 and 2@ietoo ambiguous to constitupeotected activity
for purposes of his Title VII retaliation claimSeelnt'| Healthcare Exch. Inc. v. Global
Healthcare Exch., LLCA70 F. Supp. 2d 345, 357 (S.D.N.Y. 2007) (“[AJmbiguoasplaints that
do not make the employer aware of alleged discriminatory misconduct do not cemsttected
activity.”); Foster v. Humane Socof Rochester & Monroe Cty, In€¢24 F. Supp. 2d 382, 394
95 (W.D.N.Y. 2010) (finding no protected activiby plaintiff where her complainvas about
work-related problems outside the scope of Title VBBe alsKelly, v. Howard |. Shapiro &
Associates Consulting Engineers, R.Z16 F.3d 10, 15 (2d Cir. 2013) (per curigifimding that
even thouglplaintiff' s complaint'repeatedly used the words ‘discrimination’ and ‘harassment”,
“there was nothing in her protests that could reasonably have led [the company] tcanddeest
[gender discriminationjvas the nature of her objections” (citation and quotatiarks omitted));
Clark v. Cache Valley Elec. CG&b73 F. App’x 693, 70210th Cir. 2014)dismissing retaliation
claim becausé[a]lthough[plaintiff] included conclusory statements about ‘discrimination’ or a
‘hostile work environment’ in his complaints to his supervisors and human resources, and
occasionally opined that [a supervisor] favored [plaintiff's femalewodker] over ‘male’
employees, nothing in those complaints illustrated a reasonable, good faithhagljdefendant]
was engaged in gendaiscrimination.”)

In sum, althoughmost of the complaints Plaintithas proffered agvidencedo not

constitute protected activitypecause a plaintiff has a minimal burden in provingiema facie
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casesee Gallo v. Prudential Residential Services, Ltd. P;220F.3d 1219, 1225 (2d Cir. 1994),
the Court finds that Plaintiffasestablished his participation in protected activity through the 2008
oral conplaint, the May 2009 complaint, atiae January 201EEOCCharge.

iii.  Knowledge

“As to the second element [of tipgima faciecase], implicit in the requirement that the
employer have been aware of the protected activity is the requiremeihtutndé¢rstood, or could
reasonably have understood, that the plaintiff's opposition was directed at conduct mtdiyibite
Title VII.” Kelly, 716 F.3d at 15. Plaintiff must show that Brookdale was aware of his 2010 EEOC
Charge and either hiE008oral complaintor May 2009 complaintDefendant asserts that there is
no evidence that Joseph or the hiring managers responsible for the jobshdekhiapplied were
aware ofEka’s complaints However, “for purposes of a prima facie case, a plaintiff may rely on
general corporate knowledge of [his] protected activity tabdish the knowledge prong of the
prima facie case.’Zann Kwan v. Andalex Group LL.@37 F.3d 834, 844 (2d Cir. 2013) (citation
and quotation marks omittedee Gordon v. N.Y.C. Bd. of EAW&32 F.3d 111, 116 (2d Cir. 2000)
(“Neither [the Second Circginor any other circuit has ever held that, to satisfy the knowledge
requirement, anything more is necessary than general corporate knowledge thaintiff has
engaged in a protected activity.”)Thus, Eka need naipecificallyestablish that Josemr the
hiring managers were awaretog complaints.

The Court finds that Eka has met the “knowledge” element because he allegeis that
complaintsabout Joseph’s commenigere filed directly with Grazette, th@irector of Nursing
(Def. 56.1 11 6, 8) FurthermorePefendant had knowledge of Plaintiff's EE@Barge because
it received from the EEOCa Notice of Charge of Discrimination on September 24, Z0E2.

Ex. 46) anda December 19, 20IBEOCDetermination letterfinding probable causas toEkas

discrimination and retaliation allegat®(Def. Ex. 47). Accord BowerHooks 13 F. Supp. 3d at
46



223 (presuming defendant’s knowledge of plaintiff's EE€@rge “because the EEOC responds
to charges of discrimination by investigating the incident viitheémployer”).

iv. Causation

“The causal connection needed for proof of a retaliation claim can be estabiidinectly
by showing that the protected activity was closely followed in time bydtherse action.”Cifra
v. Gen. Elec. C9252 F.3d 205, 217 (2d Cir. 2001) (citation amtdrnal quotation marks omitted);
see also Summao08 F.3d at 12728. To find a causal link, “the temporal proximity between the
protected activity and the adverse action must be very clézarfett v. Garden City Hotelnc.,
No. 05 CV 0962, 2007 WL 1174891, at *21 (E.D.N.Y. Apr. 19, 20@hation and internal
guotation marks omitted)Here,Plaintiff was suspended on July 6, 2009, two months after filing
a written complaint with Grazette about Joseph’s commebérGorzynski v. JetBlue Airways
Corp., 596 F.3d 93, 110 (2d Cir.2010) (finding five months is “not too long” to &rwhusal
relationshipfor a retaliation clairy) but see alsdVilliams v. City of N.Y.11-CV-9679, 2012 WL
3245448, at *11 (S.D.N.Y. Aug. 8, 2012) (“The passage of even two or three months is sufficient
to negate any inference of causation when no other basis to infer retaliaiiegéesl.”);Lopez v.
City of N.Y, 14CV-3285, 2016 WL 3129184, at *9 (E.D.N.Y. June 2, 2016) (stating that ourt
in this circuit have consistently held that a time period of more than two monthsebetiae
protected activity and the adverse employment action does not allow for an inference of
causation”).

Furthermore,‘[t]o the extent that decisionmaker knowledge is relevant in establishing
causation, that knowledge may be satisfied by demonstrating that ‘the agent wies tiechpose
the adverse action but is ignoramif the plaintiff's protected activityacts pursuant to
encouragement by a superigwho has knowledge) to disfavor the plaintiff. 3umma708 f.3d

at 127 (quotingHenry v. Wyet Pharm., Inc616 F.3d 134, 148 (2d Cir. 2010) (emphasis in
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original)). Although there is no direct evidence that Grazette told Joseph to sugpemivEn
that Joseph reported to Grazewdo did not take action in spite of Eka’s two separate complaints
about Joseph, a reasonable jury could conclude that Joseph suspended Eka withisGrazette
encouragement.Thus, Plaintiff has met higprima facieburden of establishing the causation
element of his retaliation claim based on his suspension.

As to Eka’s retaliation claim based on Brookdale’s decisions not to hire Eka for other
positions for which he applied, Plaintiff offers only his own unsubstantiated testimatnafter
not receiving a position that he was “guaranteed” to get, he was told byaheewer thatvhile
the interviewer‘would [have] love[d] to hire [Eka]’his “hands [were] tied” because of Eka’s
previous complaints. (Pl. Opp. at 25; Eka PIl. at-84.) However, this “evidence” glainly
inadmissible hearsay, and cannot be used to create a triable issue of faetagtory intent.
Pitton v. New York City Dep’t of Edudo. 15-CV-1235, 2015 WL 7776908, at *11 n.4 (E.D.N.Y.
Dec. 1, 2015)declining to consider evidence of nparty statements because plaintiff “cannot
rely on inadmissible hearsay in opposing a motion for summary judgment” and pleadtfailed
to make requisite “showing that admissible evidence will be availablaldt.tfrurthermore, even
accepting Plaintiff's account on its face, the interviewer’'s commentdylntain another layer
of hearsayi.e., what the alleged interviewer was told by another unidentified Brookdale exeploy
or manager about the reasons ViHgintiff was being denied the position. While the Court has
the discretion to consider inadmissible evidence that can, at least, be reducednusaible

form, the Court would decline to do so here, not only because of the multiple layeessayhe
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but becauséhere is no indication that the alleged interviewer could be called upon to give such
testimony at triabr that the interviewer would give such testirgofi

Furthermore, against this paucity of “evidend@&fendant has offered evidence shayv
that of the thirteen positions to which Eka applied but was not intervieev@&dpever had a
vacancy (Def. 56.1 § 118&hree had been filled by the time he applied{{ 112, 113, 122jour
of them were filled by other Brookdale employees with many years of releyaaienceid. 1
115, 119-21);two of them were not filled in 2014 due to budget constraidt§]{ 123-24) and
the remaininghree positions-~Ambulatory Care Manager, baratories Administratior Office
Manager, Building Services Superviser Housekeeping-were filled by individuals who
althoughnot previouslyemployed byBrookdale had nine or more years of relevant experience
(Id. 1191 114, 116, 117.) In shoRJainiff cannot establish that he would have been hioedgny

of the positions for which he appliéd.

38 Defendant has also indicated that this interviewer had left Brookdale in July 2014.
(Lorick Dec. 1 4.)

391n the context of his pretext argumenwhich the Court needot consider in light of its
ruling on the lack of causation eviderePlaintiff points to other evidence that arguably relates
to causation: (1) that Brookdale’s HR department only gave Plaintiff a singteémten spite of
(a) Brookdale’s policy to ge hiring preference to current employees, and (b) Plaintiff’'s Master
in Business Administration and “an excellent performance record (with onetiexge
However, neither of these facts demonstrates causation. First, even assunBngakaddle has
a policy to hire from within, there is no evidence that interviewing Plaintiff amge is
inconsistent with the policy. (2) Although Plaintiff received his Master in Business
Administration in 2012 (PI. Ex. 16), his belief about his own qualification does not give ase t
issue of fact as to whether he was retaliated against by not being hired foritioagts which
he applied.Accord Nguyen v. Dep’t of Corr. & Cmty. Serd69 F. Supp. 3d 375, 390 (S.D.N.Y.
2016) (“Plaintiff may disagree witthe determination that [the hired candidates] were best suited
for the [ ] positions, but as a matter of law his subjective assessment cannsisgioan inference
of discrimination.”);see also Crews v. Trs. Of Columbia Univ. in City of Nd%2 F.Supp. 2d
504, 526 (S.D.N.Y. 2006) (addressing plaintiff's failure to promote claim and noting that
“[a]lthough [plaintiff] may disagree with [defendant’s] determination thabfher candidate] was
more qualified than he, courts are not permitted to skgaess the reasonableness of the
employer’s criteria for employment or the merits of its selection for the position”)

49



Therefore, Plaintifhasfailed tomeet thgrima facieburden of establishing the causation
element of his retaliation claim based on Brookdale’s faitar@ire him for any of the other

positions for which he applied.

Plaintiff has thus failed testablish g@rima faciecase of retaliation based on his suspension
and Brookdale’s failure to hire.

2. Step 2 Non-Discriminatory Justification

Brookdale’sexplanation for suspending Ekia the context ohis discrimination claim
applies tahisretaliation claim as well. Thus, the Court finds that Brookdale has met dsrbto

proffer a legitimate, nonetaliatory reason for suspending Eka.

3. Step 3 Pretex

Because Brookdale has met its burden of production, now Eka has the burden of showing
“that the unlawfulretaliation[,i.e., the 2009suspension,vould not have occurred the dsence
of the alleged wrongful action or actions of the employéitkland, 760 F.3d at 225 (quoting
Kwan v. Andalex Grp. LL(737 F.3d 834, 835 (2d Cir. 20133ge alsoraChen Chen805 F.3d
at70 (2d Cir. 2015) “There are two distinct ways for a plaintiff to prevaiither by proving that
a discriminatory motive, morigkely than not, motivated the defendants or by proving both that
the reasons given by the defendants are not true and that discrimination i$ tbas@afor the
actions.” Summa708 F.3d atl30 (quotingGordon 232 F.3d at 117 (internal quotation nk&
omitted).

As for Plaintiff's suspension, hargues thaDefendant'sexplanation is mere pretext
because the suspension occurred only two months after his complamwever, temporal
proximity of the alleged adverse employment action to the triggevent is insufficient, on its

own, to raise a triable issue of fact to overcome a motion for summary judg8emte.g., Ben

50



Levy v. Bloomberg, L.P518 F. App’x 17, 28 (2d Cir. 2013) (summary order) (“Wihgkintiff]
demonstrates that his Febru&§10 internal complaint of discrimination and retaliation was
followed by his removal as project manager on an important project by just twohisysntporal
proximity—while enough to support a prima facie case insufficient to establish pretext.”)
Plaintiff also asserts that Defendant’s explanation is preteke@dusehis suspension was a
product of selective enforcementhe Court has already addressed the insufficien&fatiff's
evidence of “selective enforcement” and “disparate treatinéltterefore, Plaintiff has failed to
offer evidence demonstrating pretext, let alone that retaliation was tHerbtause of his

suspension.

Accordingly, the CourigrantsDefendant’'s summary judgment motion witlspectto
Eka’sTitle VIl and NYSHRL retaliation claims in their entirety

D. New York City Human Rights Law Claim

Plaintiff also claims discrimination and retaliation under the New York City HuURigints
Law (“NYCHRL"). NYCHRL claimsmust be analyzetseparately and independenfipm any
federal and state law claims, construing [its] provisions ‘broadly in favor ofidisation
plaintiffs to the extent that such a construction is reasonably possiiaChen Chen805 F.3d
at 75 (quotingMihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 109 (2d Cir.
2013));see also id(“New York courts . . . have approached discrimination and retaliation claims
under a similar framework.”).The Court considers “the totality of circumstancesyd while
courts may dismiss'ttuly insubstantial cases,” even a single comment may be actionable in the
proper congxt,” for purposes of the NYCHRLMihalik, 715 F.3d at 109"Summary judgment is

appropriate if the record establishes as a matter of law that discriminatetal@tion played no
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role in the defendant’s actionsld. (citation and quotation marks omitted) (alterations in original
omitted).

1. Discrimination & Hostile Work Environment

Because claims for discrimination and hostile work environment are govertieel fgme
provision of the NYCHRL, they are analyzed under the same stanBaocthus 137 F. Supp3d
at 246 Russo v. New York Presbyterian Ho§7.2 F. Supp. 2d 429,480 (E.D.N.Y. 2013) (“The
NYCHRL does not differentiate between discrimination and hostile work environnaemisci).

To defeat summary judgment on a discrimination or hostile work environment claimaithtéfpl
“need only show that her employer treated her less well, at least in partdifscreminatory
reason.”Mihalik, 715 F.3d at 116.8. The employer may then “present evidence of its legitimate,
non-discriminatory motives to show the conduct was not caused by discrimination, Eliitlisd

to summary judgment only if “the recombktablishesas a matter of law that ‘discrimination
played] norole’ in its actions.”Id. (quotingWilliams v. N.Y. CityHous. Auth.872 N.Y.S.2d 27,

40 n. 27 (2009)).

Even under thenore forgiving NYCHRL standardnd for the reasons set forth in the
Court’s analysis of the third element of Plaintiff's Title VIl and NYSHRL claifka has not
providedsufficientevidencehatdiscrimination played a role in Joseph’s decision to susp&ad
or to recommend his sugmon. See, e.g., Fenner v. News Coigo. 09-CV-09832, 2013 WL
6244156, at *14 (S.D.N.Y. Dec. 2, 2013) (granting summary judgment to defendants on NYCHRL
discrimination claim where plaintiff argued that “they were treated worse tth@in white
colleagees in a multitude of wayslower pay, inferior assignments, dismissive supervisors, less
access to resourcesut they have not supported their allegations with evidence that white
employees were treated betterfowever, becausBlaintiff has provided somevidence that

other nonANigerian employees received extra shifts and overtime instead cdridnBrookdale
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has not even presented evidence of its legitimatedmsmmiminatory motives explaining this,
Plaintiffs NYCHRL discrimination claim based on dahbf extra shifts and overtime survives
Defendant’'s summary judgment motion.

2. Retaliation

NYCHRL's retaliation provision ibroader than Title VII'€overage angdrotects plaintiffs
who “oppose any practice forbidden untteg[NYCHRL] from conduct reasonably likely to deter
a person engaging in such actiona&Chen Chen805 F.3d at 7fcitation and quotation marks
omitted) (alteration in original omitted)[T]o prevail on a retaliation claim under NYCHRL, the
plaintiff must showhat she took an action opposing her employer’s discrimination, and that, as a
result, the employer engaged in conduct that was reasonably likely to detemeffmersengaging
in such action.”Wolf v. Time Warner, Inc548 F. App’x 693, 696 (2d Cir. 28L(summary order)
(citation and quotation marks omittedtvenunder the more permissive NYCHRL standaruil
for the reasons discussedpraat section 11.G see Mihalik 714 F.3d at 1089, Plaintiff cannot
establish a retaliation clairas his evidenceonsists of his owspeculation that he wasispended
and denied a new positidrecause of his complaints

CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgm&RANTED in
part and DENIED in part. The Court grants summarynoeigt to Defendant as to Plaintiff’s Title
VII and NYSHRL discrimination clairs based on his suspension, Title \dhd NYSHRL
retaliation claing, andhostile work environment claim (other than the claim based on danial
extra shifts and overtime).As for Plaintiffs NYCHRL claims, the Court grants summary
judgment to Defendantith regards to Plaintiff's retaliation claim, discrimination claim based on

the suspension, and hostile work environment claim.
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Plaintiff is permitted to proceed to trial on his Title \Ahd NYSHRLdiscrimination
claims and hostile work environment claisd his NYCHRL discrimination claim, dlased on
thealleged denial of extra shifts and overtiniehe parties shall submit a joint pirgal order by
May 15 2017.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:March 29, 2017
Brooklyn, New York
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