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UNITED STATES DISTRICT COURT FOR ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

SIMCHA BEST, an individual
MEMORANDUM
AND ORDER

14-CV-6546 (JG)(LB)

Plaintiff,

- Versus-

BANK OF AMERICA, N.A., and DOES 1
100, inclusive

Defendans.

APPEARANCES:
SIMCHA BEST
382 Crown Street
Brooklyn, NewYork 11225
Plaintiff pro se
BRYAN CAVE LLP
1290 Avenue of the Americas
New York, New York 10104
By: Scott Harris Kaiser
Suzanne Michell®erger
Attorneys for DefendanBank of America, N.A.
JOHN GLEESON, United States District Judge:
Plaintiff Simcha Besbrings thispro seaction alleging violations dhe Fair Debt
Collection Practices Act EDCPA’), 15 U.S.C. § 1692t seq,. the FairCredit Reporting Act
(“FCRA"), 15 U.S.C. § 168t seg.andstate law claimsf negligence, quasiontract, “no
contract,”intentional infliction of emotional distres&leclaratory judgment,injunctive relief,
wrongful foreclosure, and “unfair or ded¢ye act” arising out of his failure to repayaan
secured by a mortgage on property at @{istcott Street, Syracuse, New Y ¢itke “Property”)

Bank of America, N.A.(“BOA”) now moves to dismiss the complaiat failure

to state a claimnder Fedral Rule of Civil Procedure 12(b){6and for lack of subject matter
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jurisdiction under Federal Rule of Civil Procedure 12(p)@or the reaons explained below,
the motion to dismiss is granted
BACKGROUND

Along with its papersBOA submitted an affidavittachinghe mortgage, note,
assignment of mortgagand other loan documents issued by BOA to B8seECF No. 13.1
am permitted to consider these matendthout converting this motion to dismiss into one for
summary judment because the documents are specifically referenced in, ancgued tot the
complaint. See Int’l Auddtext Network, Inc. v. Ariel. & Tel. Co, 62 F.3d 69, 72 (2d Cir.
1995) (“[T]he complaint is deemed to include any writt@strument attachei it as an exhibit
or any statements or documents incorporated in it byerete” (internal quotations omittey))
Diario El Pais, S.L. v. The Nielsen C@U.S.), Inc, No. 0#CV-11295(HB), 2008 WL 4833012,
at*3 (S.D.N.Y. Nov. 6, 2008) (“Aplaintiff's careful avoidance of certain documents in its
pleading does not make those documents any less intedinal tomplaint).

The first straw in this rat’s nest of litigation was laiiDecember 6, 2008hen
Bestobtained a $138,400 loan from America’s Wholesaleder secured by mortgage on the
Property. SeeDeclaration of Scott H. Kaiser (“Kaiser Decl.”), Ex. &.notereflecting the loan
was endorsed in blank by Countrywide Home Loans, diilo/a America’s Wholgde Lender.

Id. at 3. The mortgage was freely assignalale acknowledged in the mortgage and the,note
both of which were signed by BesseeKaiser Decl. Ex. 2 1 1(“I understand that the Lender
may transfer this Note.”), Ex.820 (“The Note, or an interest in the Note, together with this
Security Instrument, may be sold one or more time§.He mortgage also states thrtgage
Electronic Registration Systems, INGMERS’), as the beneficiary in a nominee capacity for the

lender and the lender’s successors and asstgrsthe right: to exercise any or all” rights of the



lender and “to take any action required” of the lender. Kaiser Decl3 &x3 (“Borrower’s
Transfer to Lader of Rights in the Property”

Best stoped making mortgage paymentsApril 2009. Compl.  121MERS,
as nominee for America’s Wholesale Lender, assigimednortgage tdhe Bank of New York
Mellon, formerly known aghe Bank of New York BNY Mellon”), on July 20, 2009. Kaiser
Decl., Ex. 4. About one week lat@NY Mellon commenced a foreclosure action agaBestt
in the Supreme Court of the Statd\ew York, County of Onondagé#o enforce its rights under
the mortgage SeeKaiser Decl., Ex. 10. On or about September 3, 2009,fBedtan aswer to
the foreclosure complainSeeKaiser Decl., Ex. 11He asserted singlecounterclaim against
BNY Mellon alleging that it had “not acted in good faith after declajitsg willingness to do a
loan modification” Id. On Octobef7, 2010, the New York Supreme Cogranted BNY
Mellon’s motion for a Final Judgment for Foreclosure and.S&teser Decl., Ex. 12The
record is devoid of any suggestion tBaist appealdthis judgment in state court.

OnJuly 1, 2011BOA became thservicer ofBest’'smortgage for BNY Mellon.
Kaiser Decl., Ex. 8 (copy of notice sent by BOA to Best advisingthat as of July 1, 2011
BOA would be servicing his loan); Compl. § 108pon the transfer of servicing of the mortgage
loan to BOA, BOA infomed Best that it may be considered a debt collector under the FDCPA.
SeeKaiser Decl., Ex. 8In the following months, Best made two applications foraa lo
modification, onAugust 10, 2011 and October 18, 2011, in which he az#dBOA to “pull a
current credit report.”"SeeKaiser Decl., Ex. 9 at &. Almost three years latesn Octdber 8,

2014 BOA issueda notice to Bestgainidentifying BOA as the servicer of the mortgage for

! The written assignment of mortgagentained an effective date of April 1, 2009. Kaiser Decl.,

Ex. 4.
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BNY Mellon. Kaiser Decl., Ex. 5.0n November 5, 2014, Best filede instantomplaint
which BOA now moves to dismiss.
DISCUSSION

As an initial mattermany of the allegationis the complainappear to have been
copiedverbatimfrom a summary judgment brief filed Bradburn v. ReconTrust Company,
N.A, in theSuperior Court of the State of Washington in and for the County dfdamsh, and
include references to parties and documents lacking@mection to this lawsuitSeeKaiser
Decl., Ex. 13copy of summary judgment briefpespite being granted an emsgon of time that
provided himnearlythree months to respoma BOA’s motion, Best’'s oppositiomerelyrestates
his complaintand only cursorily addressB©OA’s arguments for dismissabeePl.’s Opp.;
Def.’s Reply at 23.
A. Legal Standard

To survive a mtion to dismiss pursuant to Rule 12(b)(6), a complaint mllege
factssufficientto state a claim to relief that is plausible on its fatshcroft v. Igbal556 U.S.
662, 678 (2009)Bigio v. CocaCola Co, 675 F.3d 163, 173 (2d Cir. 2012n making this
determination, a court should assutine truth ofall well-pleaded allegations in the complaint
“and then determine whether they plausibly give rise to an entitlemegligb” Igbal, 556 U.S.
at 679;see also Bell Atl. Corp. v. TwombBb0 U.S. 544, 555 (2007) (“Factual allegations must
be enough toaise a right to relief above tlspeculative level . . . on the assumption that all the
allegations in the complaint are true (even if doubtfubit)t” (internal citatios omitted)). h

deciding a motion to dismiss, a court considers “thesfali¢ged in the pleadings, documents

2 In a Chapter 13 voluntary bankruptcy petition filed on October 24, 2014 by Best in tad Uni

States Bankruptcy Court for tl&sterrDistrict of New York, Best identified BOA as an entity to which he owed
money. Kaiser Decl. { 7, Ex. 6. Best’s bankruptcy case was dismissed on January&n@ibdebt was not
discharged.SeeKaiser Decl., Ex. 7 (order dismissing bankruptcy case).
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attached as exhibits or incorporated by reference ipl#aglings and matters of which judicia
notice may be taken . . . Samuels v. Air Transp. Local 5@B2 F.2d 12, 15 (2d Cir. 199370
ascertain whethegubject matter jurisdictioaxists in adjudicating a Ruli2(b)(1) motionthe
court may refer to evidence outside the pleadingsKithen v. Brown481 F.3d 89, 986 (2d
Cir. 2007)

A court must construe@o selitigant’s pleadings liberallyseeErickson v.
Pardus 551 U.S. 89, 94 (200,/and goro secomplaint should not be dismissed without granting
the plaintiff leave to amentht least once when a liberal reading of the complives any
indication thaa valid claim might be statedGomez v. USAA Fed. Sav. BahK1 F.3d 794,
79596 (2d Cir. 1999) quotationsand citations omitted)Nevertheless;a pro seplaintiff must
still comply with the relevant rules of proceduratissubstantive law, including establishing that
the court has subject matter jurisdiction over the actidilber v. U.S. Postal SerwWo. 16
CV-3346 (ARR), 2010 WL 30367541 *1 (E.D.N.Y. Aug. 2, 2010) (quotatns and citations
omitted);Ally v. Sukka, 128 F App’x 194, 195 (2d Cir. 2005) Although we construe ro se
plaintiff s complaint liberally, a plaintiff attempting to bring a case inr&dmourt must still
comply with the relevant rules of procedural and subis@afdw, including establigng that the
court has subject matter jurisdiction over the acti¢internalcitations omitted)

B. Claim PreclusionCollateral Estoppk andthe Rookeieldman Doctrine

BOA argues thatlaim preclusior? collateral estoppel, also referred to as issue

preclusion and theRookerFeldmanabstention doctrineequire dismissadf the complaint

3 In its papers, BOA uses the teras judicatainterchangeably with claim preclusioAs the

Second Circuit hasoted the doctrine ofes judicataembraces two concepts: issue preclusion and claim praclusi
See Murphy v. Gallaghgv61 F.2d 878, 879 (2d Cir. 1985). Issue preclusion, often eallizderal estoppel,

“refers to the preclusive effect of a judgment that prisva party from litigating a second time an issue of fact or
law that has once been decidetd. Claim preclusion, on the other hand, requires that a judgment rendered by a
court of competent jurisdiction will Bdreated thereafter as the full measure of relief to be deddyetween the
same parties on the same cause of attitmh.(quotations and alteratiomsnitted) “Claim preclusion isften
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Since the priofforeclosuredecision was rendered by a New York state court, New Yot&im
preclusionand collateral estoppel doctrines govttra analysis See Faraday v. Blanchet{€96
F. Supp. 2d 508, 514 (D. Conn. 2009) (citifagak v. City of New Yorl88 F.3d 63, 71 (2d Cir.
1996).

Under New York lawclaim preclusiorgives “binding effect to the judgment of a
court of competent jurisdiction and prevents the parties toteonaand those in privity with
them, from subsequently relitigating any questions that weressdgsiecided thereih
Watts v. Swiss Bank Cor27 N.Y.2d 270, 277 (1970) (internal quotations omittedihce BOA
was not a party to the state court foreclosure proceedings, theadppy of claim preclusion
depends on whether BOA was in privity with BNY Mellore ghlaintiff mortgagor who obtaed
the judgment. Courts have grappled with the relatively epgestion of whether a mortgage
servicer is in privity with the owner of a mortgage for purposesanin preclusion Compare
Yeiser v. GMAC MortgCorp. 535 F. Supp. 2d 41323 (S.D.N.Y. 2@8) (mortgage servicer
wasin privity with foreclosure plaintiff because its interests wereaggmtedjvith Dolan v.
Select Portfolio Servicing, IndNo. 13CV-1552 (PKC), 2014 WL 4662244t *6 (E.D.N.Y.
Sept. 18, 2014)mortgage servicer’'s interesteme not represented by mortgdgederin prior
state court foreclosure actionpn balance, districtourtsgenerally havéound there to be
privity between a mortgage servicer and the owner of mortgdlgeit under varyingactual
scenariogindstate aw definitions of privity SeeDuke v. Nationstar MortgL.L.C, 893 F.
Supp. 2d 1238, U7-48 (N.D. Ala. 2012])citing cases).

However, | need not reach this ishexause | concludbat the separate doctrine

of collateral estoppel, sometimes refdrte as issue preclusipas well theRookerFeldman

referred to by the naméd the broader concept of which it is apas,, res judicata’” Deutsch v. Integrated Barter
Int’l, Inc., 700 F. Supp. 194, 196 (S.D.N.Y. 1988)will useres judicatahereto refer to the broader concept that
encompasses both issue and claim preclusion.



doctrine requiredismissal of Best’s claims. Unlike claim preclusion, thgyinvoking
collateral estoppealnder New York law need not have been in privity with adiigin the prior
action. See Schwartz v. Public Adm’r of Bronx Cou2# N.Y.2d 6571(1969);Marinelli
Assocs. v. Helmsldyoyes Cq.705 N.Y.S.2d 571, (1st Dep’'t 2000{finding that the
“fundamental gravamen of the wrong” was precisely the santigeanvrong in the prior don
and therefore the claims against defendant were barezdteough defendant was not a party to
the prior action).Similarly, theRookerFeldmandoctrinedoes not require that the fedecalurt
defendant have been a party in the prior state cowrepding. SeeHoblock v. Albany Cnty. Bd.
of Elections422 F.3d 77, 85 (2d Cir. 20Q%xxon Mobli Corp. v. Saudi Basic Indu€orp., 544
U.S. 280,284 (2005) Dustin E. Buehlerjurisdiction, Abstention, and Finality: Articulating A
Unique Role for th&®ookerFeldmanDoctring 42 SETONHALL L. Rev. 553, 598 (2012) (noting
thatRookerFeldmanplays an important role in barring federal cases by egedi stateourt
litigants against state courts (and their judges)jch wouldnotbecovered by clainpreclusion.

a. Collateral Estoppel/lssue Preclusion

Under New York law;[c]ollateral estoppel precludes a party from relitigating in
a subsequent action or proceeding an issue raised iior agtiion or proceeding and decided
against that party or tlse in privity? Buechel v. Bain97 N.Y.2d 295, 303 (2001). The doctrine
seeks to avoid the relitigation of a decided issue and the pdgsibidin inconsistent resultd.
For collateral estoppel to bar a claim, the court must fipndh@t an idemtal issue was
necessarily decided in the prior action and is decisive of the pasen, and (2) that there was
a full and fair opportunity to contest the decision now saioe controlling.Seeid. at 30304;
Yeiser 535 F. Supp. 2dt424-25. Thepartyassertingollateral estoppel mugemonstrate the

identicality and decisiveness of the issue, while the oppdreams the burdeof establising the



absence of a full and fair opportunity to litigate the isswepnor proceeding.Ryan v. New

York Tel. Co, 62 N.Y.2d 494, 501 (1984)lo determine whether the issue in grer casewvas
necessarily decided, the focus is on the rights, quasboffacts that underlie a judicial decision,
not the legal theories underlying the complaiBeeCoveal v. Consumer Home Morttnc., No.
04-CV-4755 (ILG),2005 WL 2708388, at *5 (E.D.N.Y. Oct. 21, 20@§otations omitted)

In the foreclosurgadgmentthe New York Supreme Cowspecifically ordered,
adjudged, and decreddat BNY Mellon was “entled to judgment establishing the validity of
[the] mortgage” and to recover $1683.80 upon said mortgage. Kaiser Decl., Ex. 12 at 3. It
alsoordered, adjudged, and decrékdt Best, as the defendant in that foreclosure action, be
“forever barred antbreclosed of all right, claim, lien, title, interest and equity of rqutean in
[the Property] and every part thereoid. at 6.

Bests claims for“declaratory judgment,injunctive relief and wrongful
foreclosureseek to relitigate these same issuaamely the validity of themortgageassignment
to BNY Mellon andBest’s ownershipights in the PropertySeeCompl. 1 12810. Besthad a
full and fair opportunity to litigate these issueghe foreclosure proceedingsdindeedhe
filed an answein the foreclosure proceedilagd asserted counterclaim.SeeKaiser Decl., Ex.
11. Under these circumstancteetest for collateral estoppel has been,rapt Best is barred
from pursuing theselaimsagain inthis court SeeDone v. Wells Fargo &k, N.A. No. 08CV-
3040(JFB)(ETB), 2009 WL 2959619, at *5 (E.D.N.Y. Sept. 14, 2009Dllateral estoppel
barred federal action arising out o$tateforeclosure proceeding where plaintiff had “a full and
fair opportunity to litigate” the issue of higf@ult on his mortgage obligations “but chose not to
do so by failing to ppear in the foreclosure actignChestnutv. Wells Fargo Bank, N.ANo.

10-CV-4244 (JS)(ARL)2011 WL 838914, at *2E.D.N.Y. 2011)collateral estoppel precluded



plaintiffs’ claims in federal action alleging predatory lending where plamtgérmitted
[mortgagee] to obtain summary judgment and a foreckogidgment without opposititn

By the same tokerBest'squasicontractand “no contract” claims amount to an
improper ollateral attack on the state court judgmddhder a “quascontract” theory of
liability, Best alleges that BOA should be required tanethe loan payments that it collected
for BNY Mellon because BNY Mellon was not a beneficiary under Bestés. riggeCompl.
97. Bestalso asserta claim for “no ontract” alleging in essence that BOA procured his
participation in the mortgage contract by misrepresentatindsiordisclosures, rendering the
contractvoid ab initio. Seed. 1110316.

Both of these claims fail as a matter of law because the New York Suprante C
determined that BNY Mellon was the beneficiary of an enforceable noégingntheFinal
Judgment for Foreclosure and Sale in BNY Mellon’s favor. As,d8ekt is collateray
estopped from arguing these points in a subsequent caseov@igrance the “no contract”
claim sounds in fraud, it must be plead with particufgsiirsuant td-ed. R. of Civ. P. 9(b), a
more stringent standard that th@ebones, and apparentiyt-and-pastedlallegations fail to
satisfy

b. The RookefFeldman Doctrine

Even if these claims were not collaterally estopped, they wouldstdlibject to

dismissal under Rule 12(b)(1) by application of RmkerFeldmandoctrine. “ Underlying the
Rooler-Feldmandoctrine is the principle, expressed by Congress in 28U&1257, that
within the federal judicial system, only the Supreme Court maywesti@tecourt decisions’
Green v. Mattingly585 F.3d 97, 101 (2d Cir. 2009) (quotidgblock 422F.3d at 8% Though

the doctrine has beerarrowed in recent yearssttict courtdack jurisdiction to hear “cases

brought by stateourt losers complaining of injuries caused by statgrt judgments rendered
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before the district court proceedings commeed and inviting district court review and rejection
of those judgments.Exxon Mobil Corp.544 U.S. at 284

There are four requirements for the applicatiotheRookerFeldmandoctrine
(1) the federatourt plaintiff must have lost in state coyg) the plaintiff mustomplain of
injuries caused by th&atecourt judgment; (3) the plaintiff must invite distraxurt review and
rejection of that judgment; and (4) the steteirt judgment must have been “rendered before the
district court proceadgs commencetl. Hoblock 422 F.3dat85; Exxon Mobil Corp.544 U.S.
at284. “The first and fourth of these requirements may be loaseiyed procedural; the second
and third may be termed substantivéidblock 422 F.3d at 85

Best’s claims for dectatory judgment, injunctive relief, wrongful foreclosure,
guasicontract, and “no contract” all rest upon the narrow giaimat the doctrines meant to
occupy The procedural first and fourth elements have been safidiiedNew York state court
enterel the Final Judgment for Foreclosure and Sale against Besgamngiof his default on his
mortgage loan in October 2018 pre than four years before this suit was commenSee.
Kaiser Decl., Ex. 12

With respect to the second element, Best seeks to pieygigs stemming
directly from theFinal Judgment for Foreclosure afdle—i.e., the determination that he is
“forever barred and foreclosed of all right, claim, lien, title, inteaest equity of redemption in
[the Roperty] andevery part theredfas well aghevalidity and enforceability of BNY Mellon’s
mortgageon the Property SeeKaiser Decl., Ex. 12t 3, 6

As to the third element, though couched in varying legalrit®and causes of
action Besthasessentiallyasked his Gourt toreview and rejedhese rulings by theew York

Supreme CourtFor instanceBest’s"declaratory judgment” cause of actieaeksinter alia, to

10



quiet title to the Propertgnd to determine whether BOA has any interest in the Ryoper
Compl 19127-29. The “injunctive relief’ cause of action allegbat Best retains rights in the
Property andhat BOA has wrongfully threatendids quiet enjoyment andse of the Property
Id. 1 131. The cause of action entitled “wrongful foreclosdregctly challenges the propriety
of the foreclosure proceedingkl. 1 13740. The quasi<contract and “no contractlaims
assert that the mortgage was invalid or otherwise unenforceable aaBOth was not the true
beneficiary of Bess mortgage net Id. 11 96116.

For all of the above reasons, | find that | do not have subjeatmpatisdiction to
review thedeclaratory judgment, injunctive relief, wrongful folk@sure, quascontract, and “no
contract’claims? SeeSwiatkowski v. Citibanki46F. App’x 36Q 361(2d Cir. 2011) ffolding
RookerFeldmanbarred mortgagor’s claithat depended wm theinvalidity of astate court
foreclosure judgment such that decision irfjplaintiff's] favor would effectively amount to
declaringthe state court judgment frdwlently procured and thus vdidquotations omitted)

C. Remaining Claims

Reading thgro secomplaint liberally thereare severahllegations that appear
beyond the reach diothcollateral estoppeind theRookerFeldmandoctrine. Collateral
estoppel does not appahecausehe causes of action concern alleged conduct separate and apart
from the issues decided in the state court foreclosure judgr@enstrued liberally, the claims
are also beyonthe scopeof RookerFeldman as thg are independent of the prior action and
neither complain of injury fromor seek review of the state court foreclosure judgmseé

Hoblock 422 F.3chat86.

4 These claims constitute thergplaint’s eighth, ninth, tentffifth, and sixthcauses of action,

respectively.
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However, for the reasons stated beltveseremainingallegations fail to

plausibly allege alaim for reliefunder Rule 12(b)(6)
1. FDCPA Violatiors

Best's claims under the FDCPA atene-barred and refuted by documents
incorporated into the complainActionsunder the FDCPA are subject to a gmar statute of
limitations. Seel5 U.S.C. 81692k(d). While there is some question as to whether the FDCPA'’s
statute of limitations begins to run upon the discovery of ttts faonstitutinghe statutory
violation or the violation itselfseegenerallyBenzemann v. Citibank N,ANo. 12CV-9145
(NRB), 2014 WL 2933140, at *6 (S.D.N.Y. June 27, 2014¢ complaindoes not plausibly
allegeany discovery or violatiorwithin the statute of limitations periodndeed, lhe state court
foreclosure action was commendeduly 2009 and a foreclosurglgment was obtained in
October 2010.Best participated in thdbreclosurgproceeding and, by his own admission,
stopped making mortgage payment&pril 2009. SeeCompl. § 121.Though the statute of
limitations issue was plainly raised in BOA’s nwotj Best did noprovideany counterargument
for why this claimwas not timebarred. The complaint'shreadbare allegation that BOA
violated the FDCPA “most recently from November 2013luhé& present without more,is

insufficient to state a plausible claim to reffleSeed. 1 55.

° BOA argues in the alternative that Best has failed to atleafeBOA is a debt collector as defined
in the FDCPA. Under the FDCPA, a “debt collector” is “any person who uses any iestality of interstate
commerce or the mails in any business the principal purpose of which is théaolké@ny debts, or who
regularly collects or attempts to collect, directly or directly, debtsdoov due or asserted to be owed or due
another.” 15 U.S.C. 8 1692a(6). However, this definition does not include “any persotirgplie attempting to
collect any debt owed or asserted to be owed or due another to the ectteanttsuity . . . (iii)concerns a debt
which was not in default at the time it was obtained by such pérSmel5 U.S.C. § 1692a(6)(F). It appears that
BOA became the servicer of Best's mortgage in July 1, 28eKaiser Decl., Ex. 8, around nine months after the
New York Supreme Court granted a foreclosure judgment. Thus, at tdenpgletage, | cannot dismiss on the
ground thathe complainhas not adequately pled that BOA is a debt collector.
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2. FCRA Violationand Negligence Claim

Bestfurtheralleges that BOAat some unspecified time on some unspecified date,
obtainedand made an inquiry dms credit report by “misrepresenting to the credit bureaus that
[BOA] had a right to run [Best’s] credit.” Compl. § 78ccording to Best, “there was
absolutely no reason for [BOA] to obtdims] credit report.” Id. T 80.

The complaint offers ndiscernableactual supportor these claims, and any
of the allegations refute them. For instarthe,complaint alleges, in a different paintat BOA
was the servicer adhemortgagdoan Id. 1 108 (“Bank of America, N.A., acted only as
servicer of Plaintiff's loarf). A credit agencys authorized by law to providecredit report to a
person that “intends to use the inforroatin connection with a creditansaction involving the
consumer on whom the information istte furnishedand involving the extension of credit to, or
review or collection of an account of, the consumé5’U.S.C. § 1681b(a)(3)(A). Since BOA
wasthe servicer of Bet mortgage, itsequest to obtaiBest’s credit reponvould be authorized
by this statute. See Daniels v. Comunibending No. 13CV-488 (WQH)(JMA), 2014 WL
51275, at *6 (S.DCal. Jan. 6, 2014) (dismissing FCRA claimatconclusrily alleged servicer
lacked goermissible purpose to obtain credit repoBut that is not all.Bestalsogavewritten
authorization tdOA to obtain his credit repodn two separate occasionsaiser Decl., Ex. 9
at 3,6. In light of the above, | find thélhese allegations fail to state a plausible claim for relief
under the FCRA

Moreover to the extent thaheclaims rest on the proposition that the assignme

of the mortgage was invalidnd thaBOA was thus not ertked to collect loan paymentsee

6 The discussion assumes without deciding Besthasa private right of actionnder the statute

Some courts have recognized a private right of action under the FCRAIfal evinegligent noreompliance with

Section 1681s-2(b), but only when the furnisher of tii@rination received notice from the credit agency thet th
debt was disputedSee, e.gRedhead v. Winston & Winston, B.No. 01CV-11475 (DLC), 2002 WL 31106934,
at *5 (S.D.N.Y. Sept. 20, 2002) (citing cases). The complaint does not allegectihabtce was ever given
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Compl. 11 4553, they arecollaterally estoppetdy theNew York Supreme Court’s determtran
that the assignment was effectivee, e.g Caldwell v. Gutman, Mintz, Baker & Sonnenfeldt,
P.C, No. 08CV-4207(JFB)(WDW), 2012 WL 1038804, at *8 (E.D.N.Y. Mar. 28, 2012)
(dismissing FCRA claims premised on the purportedawnership of a condoiniumon
grounds of collateral estopp#l)

Thenegligence claim, though styled as a separate cause of aciiocides with
theclaim for FCRAviolationsandis similarly lacking in any factual basis that would reni
plausible SeeCompl. 189-90. Additionally, the negligence clains subject talismissal
because a mortgage servicer owes no duty of care to a borrower isvongcessary element of
a negligence claimSee Infanti v. ScharpNo. 06CV-6552, 2012 WL 511568, at *8 (E.D.N.Y.
Feb. 15, 2012) (stating that a duty of care is an elememedglagence claim). An arm’s length
business transactiphike the one at issue in this ca&sgnnot give rise to a duty of careBanco
Indus. deVenezy. CDW Direct, L.L.G.888 F.Supp 2d 508, 51213 (S.D.N.Y. 2012)
(quotations omitted)see alsdAbraham v. Am. Home Mortg. Servicing, @7 F. Supp. 2d
222, 236 (E.D.N.Y. 2013}l is well settled under New York law that a lender is not in a
fiduciary relationship with a borrower, and thus a lerdisrs not owe a borrower any special

duties.).

! As part of his FDCPA claim, Beasserts that MERS lacked hatity toassign the mortgage.

Compl.T 45 HoweverBestcontractually agreeih both the mortgage and the note that the mortgage could be
assigned.Kaiser Decl., Ex3 at § 20, Ex. 2 at 1 1.h& mortgagestategshat MERS “has the right: to exercise any or
all” rights of the Lender and the Lender’s successors and assigner Bad., Ex. 3 at 3 (“Borrower’s Transfer to
Lender of Rights in the Property”Furthemore, the New York Court of Appeals has held tiratious

assignments of mortgages by MERS are veide MERSCORP, Inc. v. Romai@&.Y.3d 90, 99 (2006}ee also
Bank of N.Y. Mellon Trust Co. NA v. Sach43 N.Y.S.2d 893 (1st Dep’t 2012) (MERS “validly assigned the
mortgage”).
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3. Intentional Infliction of Emotional Distressd “Unfair or Deceptive Att

Best also claims that BOA’s actions amounted to an intentioftiation of
emotional distress under New Yddw. In order to plead thidaim, a plaintiff musplausibly
allege®(i) extreme and outrageous conduct; (ii) intent to cause, ceghsd of a substantial
probability of causing, severe emotional distress; (iiasal connection between the conduct
and injury; and (iv) severe emotional distressldwell v. New York Post G881 N.Y.2d 115,
121 (1993). The “outrageousness element” is “most ptibteto determination as a matter of
law.” Id. Here, Bestlleges thaBOA “acted with malice, fraudral/or oppression, by
attempting to take Plaintiff's property through forecieswhen they have nedal right to do
so.” Compl.y 119. This allegation is legally deficient becawsepreviously discussetie
New York Supreme Couhas already determed that BNY Mellon has a legal right to
foreclose. As a result, the complaint fails pdausibly allege extreme and outrageous conduct on
the part of BOA

Lastly, Best’s claim for “unfair or deceptive act” is ambiguous @oes not
identify under which casumer statute, if any, he is seeking religéécordingly, it fails to state a
plausible claim for relief.

CONCLUSION

For the foregoing reasordefendant’snotion to dismiss is granted. The Clerk is

respectfully directed to close the case.

S ordered.

John Gleeson, U.S.D.J.

Dated:September 1, 2015
Brooklyn, New York
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