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UNITED STATES DISTRICT COURT C/M
EASTERN DISTRICT OF NEW YORK
______________________________ - X
RACCA NELSON, :
Retitioner, : MEMORANDUM DECISION AND
. ORDER
- against :
. 14-v-7015 (BMC)
ADA PEREZ, :
Respondent.
______________________________ - X

COGAN, District Judge.

Petitioner seeks habeas corpus relief pursuant to 28 U.S.C. § 2254 from his state court
conviction on one count of second degree murder and two counteropted second degree
murder. The facts will be set forth below as they relate to each obpetis points of error, but
to summarize, petitioner shot one person to death, Eddie Toledo, and wounded two others,
Lonnie Jennett and Steven Ortiz, in a turf battle for control of a particular abreer on which
both petitioner and Jennett wanted to sell drugs. Petitioner fled after the shootingsamat w
apprehended for two years.

Petitioner was s#enced to 25 years on the murder count and 20 years on each of the
attempted murder counts, each to run consecutively for a total of 65 years. THatéppe
Division modified the sentence on direct appeal sotliesentenceon the attempted murder
counts would run concurrently with each other, although still consecutively to the sentenc

the murder count, for a total of 45 years. People v. Nelson, 112 A.D.3d 744, 976 N.Y.S.2d 224

(2nd Dep’'t 2013), leave to app. denied, 22 N.Y.3d 1140, 983 N.Y.S.2d 499 (2014) (table).

Petitioner raises four points of error in his habeas corpus petition: (1) there wa
insufficient evidence of intent to kill to sustain the convictions; (2) thedoiait improperly

admitted certain written notes and entries by joei#r that tended to show consciousness of
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guilt; (3) trial counsel was constitutionally ineffective for failing to objedh®prosecutor’s
summationand (4) the trial court abused its discretion in sentencing him to consecutive
sentences on the murdand attempted murder counts. As shown below, each of these points is
either procedurally barred or without merit, and the petition is accordingly denied.
l. Sufficiency of the Evidence

The Appellate Division rejected plaintiff's claim as to thdficiencyof the evidence,
holding that the claim was “unpreserved for appellate review. In any eveninyite
evidence in the light most favorable to the prosecution, we find that it was |sgHityent to
establish the defendant's guilt beyond a reasonable dddbat 74, 976 N.Y.S.2d at 225
(citations omitted) Petitioner had conceded on direct appeal that his claim was unpreserved, but
had asked the Court to reach it under its “interest of justice” jurisdiction.

Petitioner’s concession, antetAppellate Division’s holdingthat this claim was
“unpreserved for appellate review” erects a procedural bar prohibitingwevigis Court. A
federal court should not address the merits of a petitioner’'s habeas castaié court has
rejected thelaim on “a state law ground that is independent of the federal question and adequate
to support the judgment.Lee v. Kemna534 U.S. 362, 375 (2002) (quoting Coleman v.
Thompson, 501 U.S. 722, 729 (1991)) (emphasis omitted). When a state court rejects a
petitioner’s claim because he failed to comply with a state proceduralheilerocedural bar
may constitute an adequate and independent ground for the state court’s d&gsiery,

Coleman 501 U.S. at 729-30; Murden v. Artuz, 497 F.3d 178, 193 (2d Cir. 2007). State

procedural grounds are only adequate to support the judgment and foreclose fedsvaf revi
they are “firmly established and regularly followed” in the statewrden, 497 F.3d at 193

(quoting_Monroe v. Kuhlman, 433 F.3d 236, 241 (2d Cir. 2006)).




Further, if a state court rejects a specific claim on an adequate and indepene dsivstat
ground, then a federal court should not review the merits of the claim, even if gheostet
addressed the merits of the claim in the alternatBeeHarris v. Reed489 U.S. 255, 264 n. 10
(1989) (“[A] state court need not fear reaching the merits of a federal clainmaitearative
holding. By its very definition, the adequate and independent state ground doctrine raquires t
federal courta honor a state holding that is a sufficient basis for the state court’s judgnent, ev
when the state court also relies on federal law.”).

It is well settled that New York’s contemporaneous objection rule, codified at N.Y
Crim. Proc. Law § 470.05(2), is an independent and adequate state law ground that ordinarily

precludes federal habeas corpus review., &geDowns v. Lape, 657 F.3d 97, 104 (2d Cir.

2011). New York’s contemporaneous objection rule provides that a party seeking to peeserve
claim of error at trial must lodge a protest to the objectionable ruling “at the time of such
ruling . . . or at any subsequent time when the [trial] court had an opportunity ofvetfecti
changing the same.” N.Y. Crim. Proc. Law 8§ 470.05(2). This rule has been inttipréhe

New York courts to require, “at the very least, that any matter which a patiestito preserve

for appellate review be “brought to the attention of the trial court at a time arwdap that gave

[it] the opportunity to remedy thgroblem and thereby avert reversible errd?€ople v.

Luperon, 85 N.Y.2d 71, 78, 623 N.Y.S.2d 735, 739 (19983alsoPeople v. Hicks, 6 N.Y.3d

737,810 N.Y.S.2d 396 (2005).

Once it is determined that a claim is procedurally barred under state ymalaedes,
however, a federal court may still review such a claim on the merits if thi@petican
demonstrate both cause for the default and prejudice resulting therefrom, or if he can

demonstrate that the failure to consider the claim will res@trimscarriage of justice. See



Coleman 501 U.S. at 75QHarris 489 U.S. at 262. The latter avenue, a miscarriage of justice, is
demonstrated in extraordinary cases, such as where a constitutional vi@stilh® in the

conviction of an individual who is actually innocei@eeMurray v. Carrief 477 U.S. 478, 496

(1986).
The first avenue, cause for the default and prejudice therefrom, can be demonstinated w
“a showing that.. the procedural default is the result of ineffective assistance of counsel.”

Bossett v. Walker, 41 F.3d 825, 829 (2d Cir. 1994) (eqgd¥urray, 477 U.S. at 488) (alteration

in original). However the ineffective assistance claim must itself have been exhausted in the

state court Edwards v. Carpenter, 529 U.S. 446, 451-52 (2000). To adequately exhaust a claim,

a petitioner must havéairly presented” the claim to the state couttaye v. Attorney Gen. of

State of N.Y, 696 F.2d 186, 191 (2d Cir. 1982).

Although petitioner raised various ineffective assistance of trial courssels;leither on
direct appeabr in his C.P.L. §440.10 proceeding, he never contended that his trial counsel was
ineffective for failing to preserve the point that the evidence was not sofftoishow intent to
kill. He therefore cannot rely on ineffective assistance of counsel to avoicbttezipral bar.
SeeEdwards, 529 U.S. at 451-52.

Nor is there any miscarriage joitice in applying the procedural bar. One reason
petitioner’s counsel on direct appeal may not have raised ineffective assigtanal counsel as
to this claim was because her argnt was directed almost entirely to her associated point that
the verdict was against the weight of the evidence, an issue which is not régiewéderal

habeas corpus review. Séebley v. Kirkpatrick, 778 F. Supp. 2d 291, 311 (W.D.N.Y. 2011)

(“Fedeal courts routinely dismiss claims attacking a verdict as against the weitet of

evidence on the basis that they are not federal constitutional issues cognizabébeas



proceeding.”) (citinginter alia, Ex parte Craig282 F. 138, 148 (2d Cir. 1922) (holding that “a

writ of habeas corpus cannot be used to review the weight of evidence. . . .")); Crueman,

172 F. Supp. 2d 378, 381 (E.D.N.Y. 2001) (“A weight of the evidence argument is a pure state
law claim grounded in New York Criminal Procedure Law § 470.15(5), whereas a legal
sufficiency claim is based on federal due process principles. . . . AccordingGotneis
precluded from considering the claim.”) (internal quotation marks and citatiatteadm

That, in turn, may have beerdausehe evidencelearlypresented a jury issue. Ortiz
and Jennett both testified that they had seen petitioner with a gun during the shOodiing
testified that petitioner said to Jennett, after being unable to persuade hiihd theistreet
corner, “We might as well go to war,” and petitioner started firing thresiportly after that.
Ortiz alsotestified that petitioner ran from the scene attershooting, and the evidence showed
that petitioner never returned to his home afterwards. Ballistics evidencedstiavéve shots
had been directed towards Toledo, Ortiz and Jennett at close range.

It is true that Ortiz and Jennett had credibiityues as drug dealers or usassdid
petitioner, for the same reasamd that there wemgointsthatarguablytended to negate intent to
kill (the primary arguments emphasized on appeal were that Ortiz and JennettWetrén
vital organs, which sikes me as unpersuasive in the absence of evidence that petitioner was a
marksman, and that petitioner did not finish off Ortiz and Jennett when he apparently had the
opportunity to do sowhich seems to meeside the point), but those arguments were presented to
the jury. There is no miscarriage of justice in the jury’s decision to acceptabecution’s view
of the evidence.

Petitioner’s insufficiency claim is therefore rejected as procedurally barred



I. Petitioner's admissions

There were two kinds of writings that the prosecution introduced into evidence that
police had recovered from the home of petitioner’s girlfriend: (1) three piecepeaf\ih
handwritten notes; and (2) a 2004 date book containing entries. It was stipulateldofithiesd
were in petitioner’s handwriting. The first paper was entitled “get lowgslgarguably should
be ‘places’]”, and contained a date annotation, “starting [a]t 6-29-04.” It contalistcf
places and people, with a notation of how long petitioner intended to stay at or with each,
respectively, in the months to come. The second paper, on one side, contained a ligt of fiftee
cities and states and was entitled “Place to live for the next 5 year.” The othernsidatitied
“Get Low #2,” and contained a list of 14 people and places to visit.

The 2004 date book contained a number of entries on dates that turned out to be
subsequent to petitioner’s arrest. They appear to constitute “remordaenningnotes, which
included such entries as “go to safe put money in?”; a monthly notation for Septeyigr sa
“staying away or ithehouse,” and similar statements on different days like “don’t come out,” ;
“don’t speak to friends on house phone;” and “need to find a new place to live for 18 months.”
In addition, one of thentriessaid “must save $17,500 for lawyeér.”

Petitioner’'s arguments on direct appeal concerning the admission of this evidlemot
entirely clear, althoughegenerally challenged all of this evidence. As to the three pieces of
paper, he treated them as included within the date book, which their exhibits numbers showed
they were not, and did not mention the specifics as to any of them. As to the datebook, the only
entry that he specifically addresseds the one that said, “must save $17,500 for lawyer.” His

primary argument was that this entry permitted the jury to draw an infereiticieayn

I The third piece of paper, People’s 9C, is not described in the record d&ypsthioner or respondent.
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petitioner’s intention to exercise his constitutional right tons®l. His secondary argument,
mentioned briefly, was that the prosecution had failed to connect any of the datebieskient
the chargd crimes.

The Appellate Division again held that these arguments were “unpresenzgipéiate

review,” and, alteratively, without merit.Nelson 112 A.D.3dat 745, 976 N.Y.S.2d at 225.

Having reviewed the record, | see nothing exorbitant about the procedural bar 8difeulton
v. Graham, 802 F.3d 257, 262 (2d Cir. 2015) (there are “exceptional case[s],tnthvhi
“exorbitant application of a generally sound rule renders the state ground intedeopabwill

not prevent a federal court's consideration of the federal question presentedq hegt534

U.S. at 376).Trial counsel never made the constitnibargument about impairment of the right
to counsel that was made on appeal, nor did trial counsel raise any constitutienaliibs

regard to the other notations and entries. At most, he argued the “lack of connecbodasgc
argument that petitieer mentioned briefly on appeal, but that argument, essentially a relevance

or undue prejudice argument, met none of the criteria for asserting and preadedegal

constitutional claim.Cf. Daye v. Attorney General of the State of N.Y., 696 F.2d 186 (2d Cir.

1982) (describing ways in which a state court defendant can exhadstral constitutional

claim); United States v. Dukagjini, 326 F.3d 45, 60 (2d Cir. 2003) (“[A] defendant’s claim that

he was deprived of a fair trial because of the admission in evidence of a statejectidrable
as hearsay would not put the court on notice that the defendant claimed a violation of his
constitutional right to be confronted by his accusers.”) (Qqudiage 696 F.2d at 193).

Once again, petitioner cannot show cause and prejudice to excuse the procedural default
based on ineffective assistance of counsel because he never argued to the sdtatbis

trial counsel was ineffective for failing to assert a federal constitutional cistdwards, 529



U.S. at 451-52. And there is no miscarriage of justice considering the substantialewidenc
guilt that existed independent of this written evidence.

Petitioner’s point is therefore rejected as procedurally barred.
1. Ineffective Assistanceof Trial Counsel

A. Background

The only ineffective assistance of trial counsel claim raised in petitom@beas corpus
petition is his counsel’s failure to object to certain statements during the pgrosescadosing
argument.Specificaly, petitioner argued that the prosecutor made the following statements in
summation that were improper and denied him due process: (1) as to one of the witmesses
prosecutor accused defense counsel, in his closing argument, of “twistingppint” the
witness’s testimony, suggesting that defense counsel had asked the jgnpte the evidence;”
that counsel was “trying to make you believe something absolutely has no valueewbgts
that counsel was only doing that because “his client is guilty”; and that thecptosfound this
“amazing”; (2) as to the ballistics evidence, the prosecutor argued that “wetlkaowhoever it
is that shot and killed Eddie Toledo . . . did so with the intent to kill” him; (3) despite evidence
from one witness that the gunshots seéto come fromeverywherethe prosecutor argued that
“there was no question there was one shooter; and (4) the prosecutor misstategétidi daner
“either intended to kill [Toledo], Lonnie Jennett or both. It really doesn’tanatt

Petitioner conceded on direct appeal that his trial counsel had failed to preserve thi
alleged error, but asked the Appellate Division, first, to review it under itgéstteof justice”
jurisdiction or, alternatively, to find that petitioner “waesnied effective assistance of counsel by

deferse counsel’s failure to objectiting, inter alia, Strickland v. Washington, 466 U.S. 668,

687-88 (1984). The Appellate Division, however, didmudg on the ineffective assistance of



trial counsel argument as a meafhsvoiding the procedural bar to the prosecutorial misconduct
claim. It only held, once again, that the challenge to the summation was “unpreserved for
appellate review’andit alternatively reached the merits of {lw®secutorial misconduct claim:

In any event, the prosecutor's comments did not deprive the defendant of a fair
trial, as the challenged comments were a fair response to the defendant's attack on
the credibility of the complainants, did not denigrate the defense, and were within
the bounds of appropriate argument based on the evidence.

Nelson 112 A.D.3dat 745, 976 N.Y.S.2d at 226.

Petitioneragainraised ineffective assistance of counsel for failing to preserve his
prosecutorial misconduct claim in his 8440 motion (along with several other ineffect
assistance of trial counsel claims that are not raised in his habeas caditprs) pessentially
copying his challenge to the summation from his brief on direct appealg440 court, under
the aubtitle “DEFENDANT’S CLAIMS ARE PROCEDURALLY BARRED, held:

The Appellate Division held that the remarks in question "did not deprive
defendant of dair trial, as the challenged comments were a fair response to the
defendant's attack on tkeeedibility of the complainants, did not denigrate the
defense, and were within the bounds of appropriate argument.” Thus, failing to
object, or make 'a motion for mistrial, with respect to those remarks, would not
constitute ineffectivassistance. Moreover, although sufficient facts appear on the
record of the proceedings underlying the judgment to have permitted, upon appeal
from such judgment, adequate review of this claim as well as the other grounds
raised by Defendant in this motion, no such appellate reviewterrdination

occurred owing to the defendant's unjustifiable failure to take or perfect arl appea
during the prescribed period or to his unjustifiable failure to raise such ground or
issue upon an appeal actually perfected by him. Therefore CPL 8§ 44(c10(2)
would operate as a procedural bar to relief on those grounds.

People v. Nelson, No. 5127/2004 (Sup. Ct. Kings Co. Aug. 20, Z6it&)on omitted)leave to

app. denied, 2016 Slip. Op. 68027 (2nd Dep’'t June 24, 2016), app. dismissed, 27 N.Y.3d 1137,
39 N.Y.S.3d 119 (2016) (table). The statute cited by the § 440 court, § 440.10(2)(c), requires the
court to deny the motion if the issue raised in the § 440 proceeding could have been raised on

direct appeal and the defendant “unjustifiably fail[ed]” to do so.



B. Analysis
Based on the decisions of the state courts on petitioner’s ineffectivaassistaim,
petitioner is entitled tde novo review in this Court. This is because: (1) petitioner exhausted the

claim by raising it on direct appeakeAbdurrahman v. Henderson, 897 F.2d 71, 73-74 (2d Cir.

1990); (2) the Appellate Division, neither expressly nor implicitly, addresseddim, because
there was no general disposition of claims that were not specifically agldiiegfs&rant v.
Ricks No. 00 Civ. 6861, 2003 WL 21847238 (E.D.N.Y. July 29, 2003) (finding claims
procedurally barred where Appellate Division held that “the defendant's remeaaritentions ...
are unpreserved for appellate review [...], and, in any event, without mEtigg)y. Miller, No.
97 Civ. 7049, 1998 WL 812664, at *fn. 5 (E.D.N.Y. Aug. 3, 1998)

(“The AppellateDivision did notaddresshis claim directly, and therefore it was included
among petitioner's ‘remaining’ claims that were not preserved for agpedlaew”) (3) to the
extent the 8§ 440 court referenced the merits of the claim, it did so in a cdotfacg-manner
that does not constitute a merits decision for purposes of federal habeas cogpuses

Fulton v. Graham, 802 F.3at 264-65 (2d Cir. 2015Bell v. Miller, 500 F.3d 149, 155 (2d Cir.

2007);Clark v. Perez510 F.3d 382, 394 (2d Cir. 2008); and (4) the § 440 court’s holding that
the claim was procedurally barred because petitioner had failed to raise it on gis=dtvags
exorbitant, and the procedural bar does not preclude review of the claim on federal habea
corpus, because contrary to the § 440 court’s holding, petitioner did raise the claimn direc

appeal There is, therefore, no state court decision on the merits of the tiveffassistance

2 Indeed, thestateneverdisputedn the § 440 proceeding that petitioner maidedthe ineffective assistance claim
on direct appeal, and never citedhe provision on which the § 440 Court reli€dpP.L. § 44QL0(2)(c), which
precludes relief under § 440 when a claim that could have been raised on directvagpe#l Instead, the State
argued that the Appellate Division had, “in effect,” decided the ineffectsistasce claim by rejecting the
prosecutorial misconduct claim on the merits. As noted above, | rejeatghisient because ineffective assistance
might have excused the procedural default that constituted the Apgdeiésion’s primary holding, and there is no
general or specific reference in the decision that could be constrdedidmgthe ineffective assistanctaim.
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and no valid invocation of a procedural bar. That makes the standard of review in thidgeCourt

novo. SeeCotto v. Fischer, No. 06v-9813, 2012 WL 55000575, at *28 (S.D.N.Y. Aug. 23,

2012).

To prevail,petitioner must meet the twwrongtest set forth in Stricklan@dl66 U.S. 668.
The first prong requires him to show that counsel's performance fell betoabfective
standard of reasonableness” under “prevailing professional notthsat 688. The court must
apply a “strong presumption of competence” and “affirmatively entertainaiige of possible

reasons [petitioner’s] counsel may have had for proceeding as they did.” Cullahalsteir,

563 U.S. 170, 196 (2011) (citation and internal quotation marks omitted). The second prong
requires petitioner to demonstrate that “there is a reasonable probabilityuti@r counsel’s
unprofessional errors, the result of the proceeding would have been diffédémtKland 466
U.S. at 669. “The likelihood of a different result must be substantial, not just conceivable.”
Harrington, 562 U.Sat112.

An additional obstacle that petitioner faces is that in determining objective
reasonableness and prejudice uriteickland the due process clause gives considerable leeway

to prosecutors in closing argumengeeUnited States v. Casamen®&87 F.2d 1141, 1189 (2d

Cir. 1989). Even where a prosecutor has made improper comments in summation, habeas relie
is not warranted unless those remarks rendered the trial, as a whole, “fundlgrmefaa.”

Darden v. Wainwright, 477 U.S. 168, 181-83 (1986). To be entitled to habeas relief, a petitioner

must show “that he suffered actual prejudice because the prosecutor's commagts dur
summation had a substantial and injurious effect or influence in determining tre\iergict.”

Bentley v. Scully, 41 F.3d 818, 824 (2d Cir. 19%&e als®onnelly v. DeChristoforo, 416 U.S.

637, 643 (1974) (holding that habeas relief is warranted only where the prosecutioresl claim

11



misconduct “so infected the trial with unfairness as to make the resulting tomaalenial of
due process”).

Under the relevant authorities, this Court cannot find that the prosecutor’'s sommati
denied petitionehis right to a fair trial. The closing argument was just thatgument.
Virtually all of the comments which petitioner attacks were responsive to hisel®iclosing
argument.Every statement advocating an inferem@es supported by the evidence, and
although the prosecutor may have exceeded permissible grounds in one or two statement
referencing her own reaction to the evidence, these fleeting statementwary nndermined
petitioner’s right to a fair triall therefore cannot find that petitioner suffered any prejudice
underStricklandby reason of his counsel’s failure to object to those comments.

Accordingly, petitioner has failed to demonstrate ineffective assistandalaounsel.

C. Sentencingerror

The fnal point of error that petitioner raises in his habeas cqptigon is that the state
courts erred in giving him consecutive sentences, even after the AppelisierDmodified his
sentence so that the attempted murder counts ran concurrently rather thantoc@hgethis
point must be rejected because there is no dispute that the sentence wagipandettstate

law. SeeWhite v. Keane969 F.2d 1381, 1383 (2d Cir. 1992). Moreover, | see nothing

excessive under Supreme Court authority about this sentence for someone who shot one person

to death and wounded two others as part of seeking to advance his illegal drug trade.

CONCLUSION
The petition is denied and the case is dismissed. The Clerk is directed toceznt

against petitionerA certificate of appealability shall not issugee28 U.S.C. § 2253(c).
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Further, the Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal frondehis
would not be taken in good faith, and therefioréorma pauperis status is deniefbr the purpose

of an appeal SeeCoppedge v. United States, 369 U.S. 438, 444-45 (1962).

SO ORDERED. Digitally signed by Brian M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
March 2, 2018
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