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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OFNEW YORK

_________________ - X

ELSA J.FREDERICK, :
Plaintiff,

: OPINION AND ORDER

-against : 14-CV-7238(DLI)(RER)
JETBLUEAIRWAYS CORPORATION, :
Defendant :
_________________ R X

DORA L. IRIZARRY, U.S.District Judge:

ElsaJ. Frederick(“Plaintiff’) commencedhisactionagainstletBlueAirways Corporation
(“Defendant’or “JetBlue”) allegingdiscriminationon the basisof raceandagein violation of: (i)
Title VII of the Civil RightsAct of 1964,42 U.S.C. 8§ 2000eet s=q. (“Title VII”); (ii) the Age
Discriminationin EmploymentAct, 29 U.S.C. § 621 et seq. (“ADEA”); (iii)) “81981(a)for
Intentional Discrimination in Employment; (iv) the New York State Human Rights Law
(“NYSHRL"); and (v) the New York City Human Rights Law (“NYCHRL”). Amended
Complaint(*Am. Compl.”)at 1, Dkt. EntryNo. 17. Defendantfiled theinstantmotionto dismiss
the amendedcomplaintfor lack of subjectmatterjurisdiction pursuantto Rule 12(b)(1) of the
FederaRulesof Civil Procedurendfor failure to statea claim uponwhich relief maybe granted
underRule 12(b)(6). Memorandunof Law in Supportof Defendant’sMotion to Dismiss(“Def.
Mem.”) at1, Dkt. Entry No. 23.

For the reasonssetforth below, Defendant’smotion to dismissis grartedin its entirety.
Plaintiff's Title VIl andADEA claimsaredismissedasuntimely,andPlaintiff's § 1981(a) claim
Is dismissedfor failure to statea claim. Finally, the Court declinesto exercisesupplemental

jurisdictionoverPlaintiff's NYSHRL andNYCHRL claims.
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FACTUAL BACKGROUND
(A) Plaintiffs EmploymenWith Defendant

Plaintiff is an African-Americanwomanof WestIndianorigin whowas57 yearsold atthe
time shefiled hercomplaint. Am. Compl.at 8. In October2001,Plaintiff begarheremployment
with Defendantisacustomesserviceagentat Defendant’slohnF. KennedylnternationalAirport
location. Id. at 11 24-25. In February2005, DefendantpromotedPlaintiff to administrative
supervisoin Defendant’sadministrativedepartment.id. at Y25, 27. Duringtherelevantperiod,
therewerefive administrativesupervisorsvhoworkedin theadministrativedepartmentincluding
Plaintiff, who wastheonly African-Americansupervisor.ld. at27. An individualnamedEileen
Faraon(“Faraon”) oversawPlaintiff andthe otherfour administrativesupervisors.Id. at 11 30,
35.

Sometimein 2012, Faraoninstituteda policy that permittedthe supervisordo arrive at
work up to 30 minuteslate, solong asthey madeup thetime at the endof theworkday. Id. at
32. Plaintiff andthe othersupervisorgdook advantagef this “graceperiod” frequently. Id. at |
33. Specifically, Plaintiff allegesthat anothersupervisor Nancy Gamba(“*Gamba”), arrived 30
minuteslate almosteveryday. Id. Shefurther claims that supervisorJuanRuano(“Ruano”)
arrived late “on occasion,”while supervisorLuiz Cruz (“Cruz”) “usually arrived on time,” but
nevermadeup histime onthedayshearrivedlate.Id. at {1 34.

On Junel7, 2013, Faraonand anotherJetBlue employeefrom the humanresources
departmentJoanneGiuga (“Giuga”), summonedPlaintiff to a meetingto discussPlaintiff's
attendancandtardy arrivals. 1d. at 1143-44. At the meeting,FaraonpresentedPlaintiff with a

documenthat cataloguedPlaintiff's arrival timesasdeterminedy Plaintiff's “swipes.” Id. at |

! Plaintiff doesnotexplainwhata “swipe” is or how hef‘'swipes” recordecherarrivaltimes. Seegenerally Id.



44. Faraonnotedthat Plaintiff's “swipes” indicatedthatshehadarrivedafterherscheduledstart
time? Id. at 145. Plaintiff explainedthatfor eachlate arrival, shehad madeup thetime at the
end of the day, in accordancevith the policy. Id. Faraoninformed Plaintiff that, “due to the
amountof video Faraonwould haveto review,” Faraonhadnot collectedthe “swipes” indicating
Plaintiff's departuretimes? Id. at 149. Faraonand Giuga offered Plaintiff an opportunityto
further reviewthe documentisting Plaintiff’'s “swipes” andto provide a statement.ld. at 1 46.
Plaintiff declinedfurtherreviewof thedocumentputagreedo providea statement.ld.

On June 18, 2013, Faraonand another JetBlue employee,Julie Paulino (“Paulino”)
summonedPlaintiff to anothemeetingat which FaraonsuspendedPlaintiff withoutpay pending
afurtherinvestigationof herarrivalanddeparturdimes. Id. at 150. Faraortold Plaintiff thatshe
was being suspendedor “lying or providing false statementgduring an investigation,” and
“stealingor misuseof companytime.” Id. at51. Specifically,Faraonaccusedlaintiff of stating
falselyduringthe Junel7, 2013meetingthat Plaintiff hadarrivedlatethreetimes? Id. Plaintiff
deniesthatshemadeany suchstatement.ld. OnJune28,2013,FaraoncalledPlaintiff to notify
herthatDefendantadterminatecheremployment.id. at 52.

Plaintiff allegesadditionalfactsthat, sheclaims, suggestan inferenceof discriminatory

However,basednthe context ottheamendeatomplaintthe Courtgatherghata“swipe” refersto the method by
which JetBlueemployeesaccessedtheworkplace presumabhby “swiping” anemployeddentificationcard. The
Courtfurtherinfersthatthedateandtime of each“swipe” waselectronicallyrecorded, thusdicatingthedateand
time employeesrrivedat work.

21t is unclearfrom the AmendedComplainthow manytimesFaraoncited Plaintiff for beinglate basedon her
“swipes” during the Juné&7, 2013meeting. Plaintiff suggestshat Faraoraccuseder of threelatearrivals,but
Plaintiff doesnotindicatewhethertheseaccusationsverebasedonher“swipes.” Id. at56. Furthermoreit appears
thatFaraorraisedthesethreelatearrivalsduring a differenmeetingthat occurred on June 18, 2018.

3 Plaintiff doesnotexplainwhy Faraorwould haveneededo review“video” to determinePlaintiff's departure
times,if saidtimesweredetermineddy “swipes.”

4 Faraon’'saccusatiorthat Plaintiff lied about beindatethreetimesshedso light on howmanytimesPlaintiff was
accusedf arriving late duringthe Junel7, 2013meeting. Seen.2 above.



intent. ForexamplePlaintiff stateghattheothersupervisorgngagedn similarconductegarding
the“graceperiod” policy but werenot similarly punishedandremainedemployedby Defendant.
Id. at 147,53, 62. WhenPlaintiff advisedFaraonthat othersupervisorfiadabusedhe policy,
Faraonpurportedlytold Plaintiff thatshewould addresshe othersupervisoratanothettime. 1d.
at147,53. Plaintiff statesthat, prior to Junel7, 2013, Fararonnevernotified Plaintiff of any
tardinessssues.Id. at 54.

Plaintiff furtherallegeghat,“during meetings'Faraonwould discownt Plaintiff's opinions,
but recognizethe sameopinionswhen offered by anothersupervisor. Id. at 36. Plaintiff also
states that Faraon compared Plaintiff to other female supervisorsin a “demeaning and
condescendindashion” and “scrutinized Plaintiff's performancewith greaterseveritythanthe
othersupervisors....”ld. at{937-38. Accordingto Plaintiff, whenshewenton vacationfor more
than one week, the other supervisorscomplainedto Faraonabout the length of Plaintiff’s
vacations.Id. at 142.

(B) TheEEOCComplaintandtheInstantLawsuit

Plaintiff claims that she filed a complaint with the Equal Employment Opportunity
Commission(“EEOC”) thatshedescribesas“timely.” Id. at 6. Plaintiff doesnot providethe
dateshefiled her EEOC complaint,nor doessheincludeanyinformationaboutits contents.See
generally Id. Plaintiff stateshatshereceiveda “Notice of Rightto Sue”from the EEOCdated
Septembern 2, 2013 (the “SeptemberNotice”), but she doesnot statewhen she receivedthis
document.ld. atf1/6-7. Plaintiff attachedhe SeptembeNoticeasthesoleexhibitto heramended
complaint. SeeAm. Compl.,Ex. A.

TheSeptembeNoticeis titled “DismissalandNotice of Rights,”andit statesjn pertinent

part, that “[bJased uponits investigation,the EEOC is unableto concludethat the information



obtainedestablishesiolationsof thestatutes.”ld. It furtherstateghat:

Thiswill betheonly noticeof dismissalkandof your right to suethatwe will send

you. You mayfile alawsuitagainstthe respondent(sjinderfederallaw basedon

this chargein federalor statecourt. Your lawsuit must be filed WITHIN 90

DAYS of your receipt of this notice[] or your right to suebasedon this charge

will belost.

Id. (emphasisin original).

The SeptembeNoticeis addressedo Plaintiff, Plaintiff's former counsel StepherHans
(“Hans”), andDefendant’directorof employmentounselAngelaCorridan. Id. It stateshatit
wasmailedon Septembei 2,2014andcontainsonly onepage. Id.

In its motion to dismiss,DefendantassertsPlaintiff receiveda separateDismissaland
Notice of Rightsletterfrom theEEOCon or aboutJuly 22,2014 (the“July Notice”). Def. Mem.
at7. In supporbf thisclaim,Defendant’coun®l submittedanaffidavit (the“Affidavit”) averring
thefollowing:

e OnoraboutJuly22,2014,Defendant’'ssounseteceivedheJuly Notice,whichis attached
asExhibit A to the Affidavit. Affidavit at{5.

e OnoraboutApril 15,2015,Defendant’'scounseleceivedcopiesof EEOCagencyrecords
concerningPlaintiffs EEOC complaintin responseo a Freedomof Information Act
(“FOIA”) request.Id. at 6.

e TheEEOCagencyrecorddgncludedaletterdatedluly 18,2014from theEEOCto Plaintiff
(the“July 18 Letter”), whichis attachedasExhibit B to the Affidavit. Id.

The July Noticeis identicalto the SeptembeNotice, except:(i) theJuly Noticeis undated,;
and (ii) the July Notice containsa secondpageindicatingit wasmailedto Defendant’scounsel.

July Notice at 1-2. The July 18 Letter informs Plaintiff that her complaintwill be dismissed

becausahe EEOC could not find, basedon the evidencesubmitted,that she was terminated



becausef discriminatay animus. July 18 Letter. It further states*Attachedis your Dismissal
andNoticeof Rights[the July Notice]. If your clientwishesto pursuethis matterin federalcourt,
thelawsuitmustbefiled within 90 daysof your receiptof the Notice.” Id.

Theamendeaomplaintdoesnotmentionthe July Noticeatall. Seegenerally Am. Compl.
However,in heroppositionto Defendant’smotion to dismiss,Plaintiff tacitly concedeghat she
receivedthe July Notice. SeePlaintiff's Memorandumn Oppositon to Defendant’sMotion to
Dismiss(“Pl. Mem.”) at 10, Dkt. Entry No. 26. Plaintiff stateshatthe EEOC“issued”the July
Notice on July 22, 2014, but shegives no indication asto whenshereceivedit. Id. The July
Noticeis attachedasExhibit C to the Plaintiff’'s opposition. Id., Ex. C. Attachedasexhibit B to
her oppositionis a letter from her former attorney,Hans,datedSeptembed8, 2015 (the “Hans
Letter”), in which Hansinforms Plaintiff thatshehas“three monthsfrom the dateof theenclosed
[SeptembeNotice]to file alawsuit.” Id., Ex. B. Plaintiff alsostatesn heroppositionthat Hans
“coordinatedwith the EEOCto procure”the SeptembeNotice. Id. at10.

On Decemberll, 2014, Plaintiff filed her original complaint,pro se which Defendant
movedto dismissonJanuarys, 2015. Dkt. EntryNos.1,8. OnMarch25,2015,theCourtgranted
Plaintiff leaveto amendheroriginalcomplaint. OrderdatedMarch25,2015. OnMarch30, 2015,
Plaintiff filed the amendedcomplaint with the assistanceof counsel,and on April 27, 2015,
Defendanfiled theinstantmotionto dismiss. Dkt. Entry Nos.17,22-24.

DISCUSSION
Legal Standard —Rule 12(b)(6)

Rule 12(b)(6) statesthat, in lieu of an answer,a defendanimay movefor dismissalof a

complaintfor “failure to stateaclaimuponwhichrelief canbegranted.” FED. R.Civ. P.12(B)(6).

To determinevhetherdismissalpursuanto Rule 12(b)(6)is appopriate,“a court mustaccepias



true all factual allegationscontainedin a complaint,” but neednot accept‘egal conclusions.”
Ashcroftv. Igbal, 556 U.S.662,678(2009). For this reason;threadbareecitalsof the elements
of acauseof action,sugortedby mereconclusorystatementsjo not suffice” to insulatea claim
againstdismissal. Id. Moreover,“to survive a motion to dismiss,a complaintmust contain
sufficientfactualmatter,acceptedstrue, to ‘stateaclaimto relief thatis plausibk on its face.”
Id. (quotingBell Atlanticv. Twombly 550U.S.544,570(2007)). “Wherethe well-pleadedacts
do not permitthe courtto infer morethanthe merepossibility of misconductthe complaint. . .
hasnot shownthatthe pleaderis entitled to relief.” Id. at 679 (internalcitationsand quotation
marksomitted).
Timelinessof Plaintiff's Title VII and ADEA Claims
(A)  Rule12(b)(6)is the Only ApplicableLegal Standard

To pursueacauseof actionunderTitle VII orthe ADEA, aplaintiff mustfile acomplaint
within 90 daysof receivingaright-to-suenoticefrom the EEOC. 42 U.S.C.8 2000e5(f)(1); 29
U.S.C.8 626(e);Sherlockv. MontefioreMed. Ctr., 84 F.3d 522,525 (2d Cir. 1996) (“In orderto
betimely, a claim underTitle VIl or the ADEA mustbe filed within 90 daysof the claimant’s
receiptof aright-to-sueletter.”). Defendantarguesthat Plaintiff's Title VIl and ADEA claims
shouldbe dismissedasuntimely becausdlaintiff filed her original complainton Decemberl1,
2014, morethan 90 daysafter shereceivedthe July Notice on July 22, 2014 Def. Mem. at 6.
Defendantssertghatthe Courtmay considerits timelinessargumenundereitherRule 12(b)(1)
or Rule12(b)(6). Id.

In Johnsorv. Al TechSpecialtiesSteelCorp., 731F.2d143,146(2d Cir. 1984),theSecond
Circuit heldthatdistrict courtsshouldtreatthe 90-dayrule asa statuteof limitationsratherthana

jurisdictional prerequisite. Id. (citing Zipesv. Trans World Airlines, Inc., 455 U.S. 385, 398



(1982));seealsoRichardsv. North ShoreLonglsland, 2011WL 6102055at*3 (E.D.N.Y.2011)
(citing Johnson731F.2dat 146) (“The ninetydaytime periodis not ajurisdictionalrequirement
for commencementf anactionin thedistrict court. Insteadthetime limit is in the natureof a
statuteof limitationswhich maybetolledin certainsituations.”). A motionto dismissbasedon a
statuteof limitations defense'i s properlytreatedasa Rule 12(b)(6) motionto dismissfor failure
to stateaclaimuponwhichrelief canbegrantedratherthanaRule 12(b)(1)motionto dismissfor
lack of jurisdiction over the subjectmatter.” Gharteyv. St. John'sQueensHosp, 869 F.2d 160,
162 (2d Cir. 1989) (citing Gordonv. Nat'l YouthWork Alliance, 675 F.2d 356, 360 (D.C. Cir.
1982)); seealso Francis v. Blaikie Grp., 372 F. Supp.2d 741,743 (S.D.N.Y. 2005) (quoting
Ghartey 869F.2dat 162). Accordingly,the Courtconsidergheinstantmotionto dismissunder
Rule12(b)(6)only.

(B)  Exclusionof CertainDocumentand Arguments

Defendantssertshatthe CourtmayconsidetheAffidavit, aswell astheexhibitsattached
to the Affidavit, without convertingthe motionto dismissinto a motion for summaryjudgment.
Def. Mem. at 6. Plaintiff doesnot opposethe Court’s consideratn of thesedocuments. See
generally,Pl. Mem. In fact, asnotedabove Plaintiff attacheshe July Noticeasanexhibitto her
oppositionandrefersto the July Noticein heropposition. Seeld. at10; Id., Ex. C.

Rule 12(d) providesthat, “[i]f, on amotionunderRule 12(b)(6)or 12(c), mattersoutside
the pleadingsare presentedndnot excludedby the court, the motion mustbe treatedas onefor
summarnjudgmentunderRule56.” Fep. R.Civ. P.12(b)d). “As indicatedby theword ‘shall,’
theconversionof aRule12(b)(6)motioninto onefor summaryudgmentunderRule56 whenthe
courtconsidersnattersoutsidethepleadingss strictly enforce[dJandmandatory.'Glob. Network

Commc’ns,Inc. v. City of New York 458 F.3d 150, 155 (2d Cir. 2006) (internal citationsand



guotationmarksomitted); Nakahatav. New York-PresbyterianHealthcareSys.,Inc., 723 F.3d
192, 202 (2d Cir. 2013) (citing Global, 458 F.3d at 155). The purposeof the conversion
requirementis to ensurethat a nonmoving party receives notice that a court will consider
extraneousgnaterials. Corteclndus.v. SumHolding L.P., 949F.2d 42,48 (2d Cir.1991)(“[I]t is
for that reason- requiring notice so that the party againstwhom the motion to dismissis made
may respond— that Rule 12(b)(6) motions are ordinarily convertedinto summaryjudgment
motions.”).

If a district court electsnot to converta 12(b)(6) motion, then as a generalrule, its
considerations limited to “the allegationscontainedwithin the four cornersof the complaint.”
Paniv.EmpireBlueCrossBlueShield 152F.3d67,71(2dCir. 1998. Consideratiomf affidavits,
exhibits,or factualassertiongontainedn legalmemorandas reversibleerror. Friedl| v. City of
New York 210 F.3d 79, 83 (2d Cir. 2000) (citing Kopecv. Coughlin 922 F.2d 152, 155 (2d
Cir.1991)(additionalcitationsomitted)). However the SecondCircuit hasrecognizedhatdistrict
courtsmay considerthe following materialsoutsidethe complaintin decidinga Rule 12(b)(6)
motion: (1) “documentsattachedo the complaintasanexhibitor incorporatedn it by reference”;
(2) “mattersof which judicial notice may be taken”; and (3) “documentseitherin plaintiff['s]
possessiomr of which plaintiff[] had knowledgeandrelied on in bringing suit.” Brassv. Am.
Film Techs.)nc.,987F.2d142,150(2d Cir. 1993)(citing CortecIndus.,Inc.v. SumHolding L.P.,
949F.2d42,47-48 (2d Cir.1991)).

Here,the partiesaskthe Courtto considerthe following materialsoutsidethe complaint:
the Affidavit, the July Notice, the July 18 Letter, andthe HansLetter. SeeDef. Mem at 6; PI.
Mem. at 10. The Affidavit must be excludedbecauseFried! flatly prohibits the Court from

consideringt without convertingthe instantmotioninto onefor summarnjudgment. Friedl, 210



F.3dat83. Similarly, the Courtcannotconsiderthe HansLetter becauseasarepresentegparty,
Plaintiff shouldhaveattachedt to heramendedccomplaint,not her oppositionto the motionto
dismiss. Kpakav. City Univ. of NewYork 2015WL 4557331at*1 n.3(S.D.N.Y.July 28,2015
(“Although courtsin this Circuit havegenerallymadeclearthat a plaintiff may not shoreup a
deficientcomplaintthroughextrinsicdocumentsubmittedin oppositionto a defendant’smotion
to dismiss,[a] district courtdecidinga motion to dismissmay considerfactualallegationsmade
by apro separtyin [her] papersopposinghemotion’) (alternationsn original) (internalcitations
andquotationmarksomitted) Holmesv. FreshDirect, 2015WL 4885216at*3 (E.D.N.Y. Aug.
5, 2015)(citing Rosalesy. Kikendall 605F. App’x 12,15 (2d Cir.2015)(“[W]here a plaintiff is
proceedingpro se factualassertionsn the plaintiff's oppositionto a motion to dismissmay be
consideredandtreatedasanamendmento thecomplaint.”).

As for the July Notice and the July 18 Letter, thesedocumentscannotbe considered
incorporatedinto the amendedcomplaint, as Plaintiff never mentionedthem in the amended
complaint. Seegenerally, Am. Compl. Similarly, althoughPlaintiff appeardo have beenin
possessionf thesedocumentsshedid not rely on themin bringingthe amendedomplaint. See
Chamberss. TimeWarner,Inc., 282F.3d 147,153 (2d Cir. 2002) (“[P]laintiff's relianceon the
termsandeffectof adocumenin draftingthe complant is anecessarprerequisiteo thecourt’s
consideratiorof the documenton a dismissalmotion; merenoticeor possessiois not enough.”)
(emphasign original). However,courtsin this Circuit haveroutinely takenjudicial notice of
EEOC determinatns without converting12(b)(6) motionsinto summaryjudgmentmotions.
Muhammaads. NewYorkCity TransitAuth, 450F. Supp.2d 198,204-05 (E.D.N.Y.2006)(finding
EEOC’sdeterminatiorof plaintiff's EEOCchargeamatterof “public record[],of whichthis Court

maytakejudicial notice”); Morris v. David LernerAssociates680F. Supp.2d430,436(E.D.N.Y.

10



2010) (quoting Williams v. Thompson2004 WL 3178072,at *4 n. 2 (D.Md. June10, 2004)
(“Courts haverecognizedhat EEOC chargesand right-to-suelettersare public documentghat
may be consideredn amotionto dismisswithout convertingtheactionto amotionfor summary
judgment.”)(internalquotationmarksandadditionalcitationsomitted); Sternkop#. WhitePlains
Hosp, 2015WL 5692183at*4 (S.D.N.Y.Sept.25,2015)(citing Danielv. Longlsland Housing
P’ship, Inc., 2009WL 702209,at*5 n. 4 (E.D.N.Y. Mar. 13, 2009)(finding EEOCright-to-sue
letter subjectto judicial noticein deciding12(b)(6)motion)).

The July Notice andthe July 18 Letterarepublic documentghat appearto constitutethe
EEOC'’s “determination” in this case. SeeJuly Notice (“The EEOC issuesthe following
determination....”)seealsoJuly 18 Letter (notifying Plaintiff of EEOC’sdecisionto dismissher
complaint). Moreover,Plaintiff doesnot disputethe authenticityof the July Notice or the July 18
Letter, nor doesshearguethat shewould be unfairly prejudicedby their consideratiorwithout
convertingthe motionto onefor summaryjudgement. SeeSternkopf2015WL 5692183 at *4
(“[B]ecause Plaintiff doesnot disputethe authenticityof any of thedocuments| will [] consider
them.”). Accordingly, the Court takesjudicial notice of the July Notice andthe July 18 Letter
without convertingthis motion into one for summaryjudgement. Having done so, the Court
further takesjudicial notice of the fact that the EEOC mailed the July Notice with the July 18
LetteronJuly 18,2014. Seeluly 18 Letter (“Attachedis your DismissalandNotice of Rights.”).
Becausehelaw “presume[skhataplaintiff receiveghe[right-to-sue]noticethreedaysafterit is
mailed,”Plaintiff is deemedo havereceivedheJulyNoticeonJuly21,2014. Riverav. Emerging
Health Info. Tech, WL 5346097 at*2 (S.D.N.Y.Nov. 7, 2011)(citing Sherlockv. Montefiore

Medical Ctr., 84 F.3d522,525(2d Cir.1996)).
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(C)  TheMerits of Defendant’sTimelinessArgument

In the amendedcomplaint, Plaintiff allegesher lawsuit is timely becauseshefiled her
original complaintwithin 90 daysof recaving the SeptembeNotice. Am. Compl. at 1 6-7.
Defendantarguesthat Plaintiff's Title VII and ADEA claims shouldbe dismissedas untimely
becaus®laintiff filed heroriginal complaintmorethan90 daysaftershereceivedheJuly Notice.
Def. Mem. at 6-10. In responsePlaintiff assertghat, underthe doctrineof equitabletolling, the
90-day periodshouldrun from the dateof the SeptembeNotice because(l) the July Noticewas
undatedand (2) shereasonablyelied on herformer counsel'sadvicethat shehadthreemonths
from the dateof the SeptembeNoticeto file herlawsuit. Pl. Mem. at9-12. For thefollowing
reasonsPlaintiff's equitabletolling argumentails.

Thedoctrineof equitabletolling “permitscourtsto extendastatuteof limitationsonacase
by-casebasisto preventinequity.” Warrenv. Garvin, 219 F.3d 111, 113 (2d Cir. 2000) (citing
Johnsonv. NyackHosp, 86 F.3d 8, 12 (2d Cir.1996) (additionalcitationsomitted). Equitable

tolling appliesonly in “rare andexceptionakircumstance[s].”Martinezv. Superintendentf E.
Corr. Facility, 806 F.3d 27, 31 (2d Cir. 2015) (quoting Smithv. McGinnis 208 F.3d 13, 15 (2d
Cir. 2000) (alterationin original)). To determinewhetherequitabletolling is available,a court
mustdecidewhetherthe party attemptingto invoke the doctrine“(1) hasactedwith reasonable
diligenceduringthetime periodsheseekgo havetolled,and(2) hasprovedthatthecircumstances
are so extraordinarythat the doctrineshouldapply.” Zerilli-Eddglassv. New York City Transit
Auth, 333 F.3d 74, 80-81 (2d Cir. 2003) (quoting Chapmanv. ChoicecareLong Island Term
Disability Plan, 288 F.3d 506,512 (2d Cir. 2002) (quotationmarksomitted). “As aunanimous

SupremeCourtrecently‘reaffirm[ed],” ‘the secondprongof the equitabletolling testis metonly

where the circumstanceghat causeda litigant’'s delay are both extraordinaryand beyondits

12



control.” Haygoodv. ACM Med. Lab., Inc., 2016 WL 944420,at *1 (2d Cir. Mar. 14, 2016)
(summaryorder)quotingMenominedndian Tribe of Wisc.v. United States 136 S.Ct. 750, 756
(2016)(emphasim original). Thepartyseekingto extendthelimitationsperiodbearsheburden
of provingthattolling is appropriate.Chapman288F.3dat512 (citing Boosv. Runyon 201F.3d
178,185 (2d Cir.2000)).

As athresholdmatter,the Court may not considerPlaintiff's argumenthat sherelied on
the adviceof herformer attorney. For the reasongliscussedbove,the Hansletter is excluded
from theCourt’sconsideation,asareanyfactualassertionn Plaintiff's oppositionthatarebased
ontheHansLetter. Thus,Plaintiff mayonly rely onthelack of amailing datein the July Notice
andherreceiptof the SeptembeNoticeto demonstratéhatsheis entitledto equitabletolling.

Plaintiff assertghat the lack of mailing datein the July Notice renderedt ambiguous,
causingherto reasonablynisunderstan@henthe90-daydeadlineexpired. Pl. Mem.at11. This
argumentstrainscredulity given the contentand formatting of the July Notice, which informed
Plaintiff in no uncertaintermsthat her “lawsuit mustbe filed with 90 daysof [] receiptof this
notice.. ..” July Noticeat 1 (emphasisadded);seealso Riverav. EmergingHealth Info. Tech,
2011WL 5346097at*2 (S.D.N.Y.Nov. 7,2011)(“The triggeringeventfor theninetydaysis the
receiptof the EEOCnoticeby the plaintiff, not the issuanceof it by the EEOC”). Accordingly,
becausethe mailing date was unnecessaryits absencerom the July Notice could not have
rendereche July Noticeambiguous.

Neither can Plaintiff’'s reliance on the SeptemberNotice ultimately save Plaintiff's
untimely claims. In this Circuit, whethera plaintiff is entitledto equitabletolling becauseshe

receivedsuccessiveight-to-suelettersfrom the EEOCdependn the specificfactsof the case

5> Evenif themailing datewasrelevantthe July Noticewasenclosedwith theJuly 18 Letter, which wasdatedJuly
18, 2014.Thus,Plaintiff did knowthe mailing datedespiteits absencdérom the July Notice.

13



Brownv. JPMorganChaseBank,N.A, 2013WL 4009795at*6 (E.D.N.Y.Aug. 5, 2013)(“The
timelinessof an employmentiscriminationlawsuitis not necessarilydeterminedoy the dateof
thefirst noticeof right to sue.”). For examplewherea plaintiff deliberatelyprocureshe second
right-to-suenoticefor the sole purposeof avoidingthe statuteof limitations, the lawsuitwill be
barredasuntimely. SeeLo v. PanAm.World Airways Inc., 787F.2d827,828(2d Cir. 1986)(per
curiam). Ontheotherhand,courtshaveequitablytolled the 90-daydeadlinewhereaplaintiff was
understandablgonfusedby successiveEEOC right-to-sueletters. Seee.g, Brown 2013 WL
4009795,at *6. This often occurswhere the plaintiff has simultaneouslyfiled an identical
complaintwith the EEOCandthe New York StateDivision of HumanRights(“NYSDHR”). Id.
(finding equitabletolling appropriatdbecausef “the reasonableonfusioncausedy the EEOC
andNYSDHR dualfiling andreview process”);Ghoshv. NewYork City Dep't of Health, 413 F.
Supp.2d 322,330(S.D.N.Y.2006) (holding that plaintiff wasentitledto equitale tolling where
“hewas,understandablyconfusedby the dualprocessingf his caseby bothagencies”)But see
Haygood 2016 WL 944420,at *1 (finding thatthe “district courtdid not abusets discretionin
determininghat[the plaintiff] hadnot metthe‘extraordinary’burdento invokeequitabletolling”
in acasewith factssubstantiallysimilar to thoseof BrownandGhosl).

Here, thereis no indication that Plaintiff deliberatelysoughtto avoid the deadlineby
procuringthe SeptembeNotice. However, the fact that Plaintiff did not engaget the type of
“chicanery”foundis Lo is insufficientto meetthe requirementdor equitabletolling. Reyess. N.
ShoreLonglsland JewishHealth Sys, 2002WL 31180961at*2 (E.D.N.Y.Oct. 2, 2002)(citing
Lo, 787 F.2d at 828)). Unlike Brown and Ghosh Plaintiff offers no justification, muchlessa
reasonablene,for why the statutoryperiodshouldrun from the dateof the secondEEOCright-

to-sueletter. Shesimply statesthat she“receivedthe [SeptembeNotice] and commencedhe

14



instantactionwithin the statutoryninety (90) dayperiod,” without furtherexplanation.Suchipse
dixit does not demonstratethat Plaintiff encounteredthe type of “rare and exceptional
circumstancesthatwarrantequitabletolling. Martinez 806 F.3dat31.

Of coursetheforegoinganalysisexcludesPlaintiff's claimthatsherelied ontheadviceof
herformerattorneyregardingthe SeptembeNotice. However,evenif the Courtconsideredhis
argument,it would be insufficient to establishthat Plaintiff is entitled to equitabletolling. In
Hollandv. Florida, 560U.S.631(2010),theSupremeCourtreaffirmedtheprinciple“that agarden
variety claim of excusableneglect,suchasa simplemiscalculationthatleads alawyerto missa
filing deadline,doesnot warrant equitabletolling.” (internal citations and quotation marks
omitted). Id. at651-52. Holland furtherexplainedjn dicta,thatalawyer’sfailureto file aclaim
on time, or ignoranceof the dateon which the limitations periodexpired,“might suggessimple
negligence.” Id. at 652. On the other hand, a persistentfailure to communicatewith a client
concerningsignificantmatterscould permitafinding of extraordinarycircumstancesld. at 652
53.

Thecasdaw of the SecondCircuit hasbeenconsistentvith thisapproach.SeeBaldayaque
v. United States338F.3d 145,152 (2d Cir. 2003) (“[A]ttorney errornormallywill not constitute
[] extraordinarycircumstances.. [but] atsomepoint,anattaney’sbehaviormaybesooutrageous
or soincompetenasto renderit extraordinary.”emphasisn original). ForexampletheCircuit
has found extraordinary circumstanceslacking in caseswhere an attorney has simply
misunderstoothestatuteof limitationsunderthe Anti-TerrorismandEffective DeathPenaltyAct.
Smaldoner. Senkowski273F.3d133,138(2d Cir. 2001);Geraciv. Senkowski211F.3d6, 9 (2d
Cir. 2000); Baldayaque 338 F.3d at 152 (describingthe errors committedby the attorneysin

Smaldoneand Geracias“simple” and “ordinary”). Similarly, in Keysev. California TexasOil
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Corp, 590F.2d45, 47 (2d Cir. 1978)(per curiam),the courtdeclinedto equitablytoll the Title

VII limitationsperiodwhereaplaintiff allegedthatshewasmisadvisedoy hercounsef However,
in Baldayaqueequitabletolling was appropriatevherea lawyerignoredspecificinstructionsto

file apetitionunder28U.S.C.8§ 2255,conductedholegalresearchandneverspoketo or metwith

his client. Baldayaque338F.3dat 152; seealso Dillon v. Conway 642 F.3d 358,364 (2d Cir.

2011) (finding extraordinarycircumstancesvhere an attorney“affirmatively and knowingly”

misled a client by not filing a 82255 petition before the statutory deadlineexpired despite
numerousassurancethatthepetitionwould befiled timely).

Here, accordingto Plaintiff, her former attorney,Hans, procuredthe SeptembeiNotice
from the EEOC, presumablybasedon the mistakenbelief that a mailing datewas requiredto
determinethe gatutory deadline. Hansthen erroneouslyadvisedPlaintiff that she had three
monthsfrom the date of the Septembemotice to file her lawsuit in federalcourt. Although
certainlydeleteriougo Plaintiff's claims,this conductcannotbereasonablcompaedto thetype
of outrageousor extremeconductthat necessitate@quitabletolling in Baldayaqueor Dillon.
Hans’ errorsarenothingmorethan“simple” or “ordinary” misunderstandingsf law thatdo not
amountto extraordinarncircumstances.

Accordindy, Plaintiff's claimsunderTitle VII andthe ADEA aredismissedasuntimely,
with prejudice
Plaintiff's “§ 1981(a)” Claim

In the third count of the amendedcomplaint (“Count Three”), Plaintiff allegesthat
Defendanviolated“§ 1981 (a)or Intentionad Discriminationin Employment.” Am. Compl.at17.

Plaintiff's citationto “§ 1981(a)”is confusing,becauset is not clearwhethersheis referringto

8 The precedentialveight of Keyses limited, asit wasdecidedbeforethe equitabletolling standarddiscussed above
hadbeenfully developed.
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42 U.S.C.8 1981, subsection(a), i.e. 8 1981(a),or 42 U.S.C. § 1981a. Plaintiff’s inclusion of
parenthesiaroundhe“a” indicateghatsheintendedo referto § 1981(a). However thelanguage
of theamendedccomplaint,particularlyCountThree,is lifted verbatimfrom the text of § 1981a.
Forexamplepnthefirst pageof theamendeaomplaint,Plantiff allegesthatDefendantsiolated
“§ 1981 (a)for IntentionalDiscriminationin Employment....” Am. Compl.at 1. Similarly,
CountThreeis titled: “Violation of [] 8§ 1981(a)for IntentionalDiscriminationin Employment.”
Id. at17. Thislanguagemirrorsthatof § 1981awhichis titled: “Damagesn casesf intentional
discriminationin employment.” 42.U.S.C.§ 1981a. FurthermoreunderCountThree,Plaintiff
complainsthat Defendant“engagedin unlawful intentional discrimination prohibited under
section703,704,or 717 of the Act [42 U.S.C.2000e2, 2000e3, 2000e16].” Am. Compl.at
78. Again,thislanguagematchepreciselythetextof § 1981awhich allows aplaintiff to recover
damagesn an action“againsta respondentvho engagedn unlawful intentionaldiscrimination
... prohibitedundersection703, 704, or 717 of the Act [42 U.S.C.A.88 2000e2, 2000e3, or
2000e16] ....” 42 U.S.C. § 1981a(a)(1). Finally, § 1981a permits a plaintiff to recover
compenstory and punitive damagesand Plaintiff seekscompensatorand punitive damagesn
CountThree. Seeld.; seealsoPl Mem. at § 80.

Thedistinctionbetween8 1981 (a)and § 1981ais critical. § 1981 providesa substantive
causeof actionthatis analyzedunderthe samestandardas claimsunderTitle VII. McLeev.
ChryslerCorp., 109F.3d130,134(2d Cir. 1997)(citationsomitted)(“In orderto establisraprima
faciecaseof discriminatorydischargen violation of Title VII or § 1981,aplaintiff mustshow(1)
thathebelonggo aprotectecclass,(2) thathewasperforminghis dutiessatisfactorily(3) thathe

wasdischargedand(4) thathis dischargeoccurredn circumstancegiving rise to aninferenceof

7 By contrast, § 1981k titled: “Equalrightsunderthelaw.”
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discriminationonthebasisof hismembershipn thatclass.”); Timothyv. Our Ladyof MercyMed.
Ctr., 20056WL 3312054 at*4 (S.D.N.Y.Dec.6, 2005)(“42 U.S.C.8§ 1981 claimsaresubjectto
thesameburdenshiftinganalysisasTitle VII claims.”). Ontheotherhand,§ 1981a‘providesfor
no independentauseof action,but merelyexpandsheremediesavailableto successfulitigants
filing claimspursuanto Title VII of the Civil RightsAct of 1964....” Keadyv. Nike,Inc., 116F.
Supp.2d 428,436 (S.D.N.Y. 2000) vacatedon other grounds 23 F. App’x 29 (2d Cir. 2001)
(additionalcitationsomitted); Varner v. lllinois StateUniv., 150 F.3d 706, 718 (7th Cir.1998)
(“The plain languageof 1981ashowsthat Congressntendedto createan additionalremedyfor
Title VII violations,asopposedo a separateauseof action.”), Bakhitv. SafetyMarkings,Inc.,
33 F. Supp.3d 99, 106 (D. Conn.2014)(dismissingcounts‘basedon section1981a,... because
the plaintiffs did not bring Title VII claims,andsection1981aonly providesadditionalremedies
to Title VII claimants....”). Thus,if Plaintiff allegedCount Threeunder § 1981a,it mustbe
dismissedpecauseahe Court dismissedher Title VII claim asuntimely, and § 1981adoesnot
provideanindependentauseof action.

Basednitsmotionto dismiss DefendantlearlybelievedthatPlaintiff soughtrelief under
§1981(a)ratherthan8 1981a. SeeDef. Mem. at 10 (citing 42 U.S.C.§ 1981);Id. at 11 (citing
Timothy 2005WL 3312054 at *4). While it wasnot unreasonablér Defendanto adoptthis
view of the amendedccomplaint,the Court doesnot shareit. First, Plaintiff quotesdirectly and
extensivelyfrom the text of 8 1981a which strongly suggestghat sheintendedto employthat
statute,not 8 1981(a). Second Plaintiff seekscompensatorand punitive damageswhich are
availableunderg 1981abasedon liability underTitle VII, butarenotavailableunder§ 1981. If
Plaintiff hadsucceedednthemeritsof herTitle VII claim,shewould havebeenentitledto benefit

from thedamagegprovisionof 8 1981a. However thefactthatherTitle VII claimwasdismissed
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doesnot permitthe parties,or the Court, to reinterpretCount Threeas arisingundera different
statute.

Finally, evenif Plaintiff intendedto bring a substantiveclaim under § 1981(a), but
mistakenlyquoted§ 1981a,dismissalstill would be appropriate. Significantly, Plaintiff wasnot
proceedingpro se when she filed the amendedcomplaint. See Mclnerney v. Rensselaer
Polytechnidnst, 505F.3d 135,138 (2d Cir. 2007)(citing Bertin v. United States478F.3d 489,
491 (2d Cir.2007) (“The needto draw all inferencesin the plaintiff's favor has heightened
applicationwhenthe plaintiff is proceedingoro se”)). If Plaintiff's counselintendedto bring a
substantivelaimof racialdiscriminationunderCountThree hisextensivequotationfrom § 1981a
was in seriouserror. SeeBloomfield v. Banco Bilbao VizcayaS.A, 1995 WL 49269, at *1
(S.D.N.Y.Feb.8,1995) (sanctioningplaintiff’'s counseb1000for, amongotherthings,movingto
amendacomplaintto assertaseparateauseof actionunder§ 1981a).

Accordingly, CountThreeis dismissedwith prejudice
Plaintiff's NYSHRL and NYCHRL Claims

Under28 U.S.C. 8§ 1367(c)3), “a district court ‘may declineto exercisesupplemental
jurisdiction’ if it ‘hasdismissedall claimsoverwhich it hasoriginal jurisdiction.”™ Kolari v. New
York-PresbyterianHosp, 455F.3d 118,122 (2d Cir. 2006) (quoting28 U.S.C.8 1367(c)(3)).A
district court’s discretionis guidedby “balanc[ing] the traditional ‘values of judicial economy,
conveniencefairnessandcomity.” 1d. (quotingCarnegieMellon Univ. v. Cohill, 484U.S.343,
350(1988)). “[IIn theusualcasein which all federatlaw claimsareeliminatedbeforetrial, the
balanceof factors... will pointtowarddecliningto exercisgurisdictionovertheremainingstate
law claims.” Cohill, 484U.S.at350n.7.

Consideringthe abovefactors,thereis no justifiable reasonfor the Court to exercise
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supplementgurisdictionoverPlaintiff's remainingstateandcity law claims,which aredismissed
without prejudice.
CONCLUSION
For the foregoingreasonsPlaintiff's Title VII and ADEA claims are dismissedas un-
timely. Plaintiff's 8 1981(a)claim alsois dismissedor failure to statea claim, andthe Court

declinesto exercisesupplementglrisdictionoverPlaintiffs NYSHRL andNYCHRL claims.

SOORDERED.

Dated:Brooklyn, New York
March31, 2016

/sl
DORAL. IRIZARRY
United StateDistrict Judge
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