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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

------------------------------------------------------ X MEMORANDUM & ORDER
14MC-01674 (PKC)

DEBRA KRAMER AS TRUSTEE OF THE
ESTATE OF SHAHARA KHAN

Plaintiff,
against
TOZAMMEL H. MAHIA ,

Defendant.

PAMELA K. CHEN, United States District Judge:

On September 30, 2015, the CoadoptedUnited States Bankruptcy Judge Elizabeth S.
Stong'sproposed findings of fact and conclusions of gnantingpartial summary judgment to
Plaintiff Trustee (“Trustee”) against Defendant Tozammel H. Maldaf¢ndantj on four causes
of action for twoconstructivelyfraudulent conveyances of the propertydebtor Shahara Khan
(“Debtor”), in the amounts of $26,690.25, and $37,500.00. (Dkt.BY)letter motion dated
October 5, 2015 he Trusteevaivedits remainingclaimsas towhich summary judgment was
denied (Dkt. 4.) The Trusteenowseeksa discretionaryaward of costs and prejudgment interest
as well asthe entry of final judgment. (Dkt. 5) Based on aonsideation ofthe facts and
circumstances of this case, as well as the argwoétite partiesthe Court denies th&rustee’s

requess for prejudgment interestnd costs. Final judgment shall beéezad in this action in the
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sum of $64,190.25, which includes $26,690.25 in the amount of the Sale Proceeds Transfer and
$37,500.00 in the amount of the Mortgage Proceeds Transfer.

DISCUSSION?
Prejudgment Interest

Having been granted summary judgment with respect to Defendemtistructive
fraudulent conveyancet)e Trustee is entitled to recover the value of the fraudtrigmsfersin
the amount 0$64,190.25 The Trusteaow seekgo recover prejudgment interest accrufram
the date of the fraudulent transfat the New York judgment rate of nine perceat pnnum
amounting to a prejudgment interest award of $45,020.@%t. 5 17 1, 149

“Under recent Second Circuit case law, plaintiffafraudulent conveyancactionare not
necessaly entitled to the statutory interest rate as a matter of right,” but “interest matill be
awarded in the district court’s discretionLyman Commerce Sols., Inc. v. Ludg CIV. 4398
2015 WL 454508%t *4 (S.D.N.Y. July 16, 201)nternal citaions omitted)In re Palermo 739
F.3d 99, 106 (2d Cir. 2014) (“whether to grant prejudgment interest and the rate usgd if su

interest is granted are matters confided to the distoart’s broad discretion”) (citation and

1 The Court assumes familiarity with the prior decisions in this action and aitlyséhose
facts relevant to the resolution of the instant requests.

2 Defendant’scontention that the Trustee waived its right to seek prejudgment interest by
failing to request it in itpleadings is meritless(Dkt. 7 at 7.) “The Second Circuit has clearly
established that the prevailing party’s failure to request interest irré@diphs does not constitute
waiver of the right to prejudgment interestStanford Square, L.L.C. v. Nomura Asset Capital
Corp.,, 232 F. Supp. 2d 289, 291 (S.D.N.Y. 200&)llecting cases).

3 The Trustee also offered alternative interest rates keyedet®itime Rate (8.25%,
resulting in an interest award of $41,277.40), and the Federal Judgment Rate (4.98%g nesult
an interest award of $24,916.51)d.§q 1, 12—13.) Because the Court declines to award Plaintiff
prejudgment interest, it does notdaglss which rate is appropriate under these circumstances.



internal quotation omittgdin re All Am. Petroleum Corp259 B.R. 6, 21 (Bankr. E.D.N.Y. 2001)
(describing award of prejudgment interest as “purely discretionaryi)exercising discretion
whether to award prejudgment interése Gurt considesthe following factors: “(i) the need to
fully compensate the wronged party for actual damages suffered, (iideoatsons of fairness
and the relative equities of the award, (iii) the remedial purpose of the staniteed, and/or (iv)
such other general principles as are deemed relevant by the c@idkham Contracting Co.,
Inc. v. Local Union No. 3, Int'l Bd. of Elec. Workers, AEILO, 955 F.2d 831, 8334 (2d Cir.
1992) (collecting casesln re 1031 Tax Grp.439 B.R. 84, 87 (Bankr. S.D.N.Y. 201@)pplying
factors to request for prejudgment interest in bankruptcy case).

The Trusee asserts two main argumentsandr of prejudgment interest, neither of which
the Court finds persuasive. First, the Trustee contends that a prejudgment intarestsa
necessaryo compensatthe Trustee “as a fiduciary for [Khan’s] creditors, foetlost value of the
loss of the fraudulently conveyed assets.” (Dkt. 5 4 3his position is supported by case law
and indeed, “full compensation to the estate for the avoided trasfeallyrequires prejudgment
interest to compensate for the vatueer time of the amount recoverédn re Cassandra Grp.
338 B.R. 583, 599 (Bankr. S.D.N.Y. 20@6mphasis added) (upon finding that transfer should be
avoided as an intentional fraudulent conveyance, awarding prejudgment intgeefilff and
fairly compensate [debtor'sjreditors for their loss-not only of $300,000 that wadraudulently

conveyed to the [d]efendants, but of the use of that money since the date of the”emand

4 The Trustealso notes that the creditersill of whichare credit card companiesvould
have relentthe fraudulently transferred fundéDkt. 5 § 11.) The Court is unpersuaded that full
compensation to thestateincludes consideration ainy profits losby creditorsfrom relending
the fraudulently conveyed fundsspeciallygiven thesmallamount of money involved here.



However, as discussed further below, countervailing factors weigh against theg@oiing
prejudgment interest for this reason alone.

Second, th@rusteeargueghatprejudgmeninterestshould be awarddohsed on the “long
and tortured history” of the case abéfendant’s'scorched earth tacti¢sincluding “frivolous
motion practicg that caused “burden on the administration of this bankruptcy case” and “delayed
a distribution to [Khan’s] creditors for years.” (Dkt. 59 2—3.) There is no doubt th&tefendant’s
counsel has engagedabstructive litigation tacties-including the assertion of counterclaithat
lacked a colorable basiswhich resulted in the imposition of sanctions @efensecounsel. See
In re Khan 488 B.R. 515 (Bankr. E.D.N.Y. 2013)f'd Dahiya v. KramerNo. 13CV-3079 DLI,
2014 WL 1278131 (E.D.N.Y. Mar. 27, 2014¥f'd In re Khan 593 F. Appx 83 (2d Cir. 2015)

In fact, this Court's September 30, 2015 Order noted Defendantcounsel’s repetition of
frivolous arguments in his objections to the Bankruptcy Judge’s proposed findingst ahd
conclusions of law invitg additionalsanctions. (Dkt. 2 at 17 n.5.However, as the Trustee
acknowledges, the purpose of prejudgment interest is not to punish, but to ensure thatgee wron
party is fully compensated. (Dkt. 5 § 3.) Thusjaesnot follow that Mahia should be charged
prejudgment interest because of ¢tosinsel’ditigation strategy, vexatious aswias

Indeed, the facts of this case distinguish it from others in which courts hardeawv
prejudgment interest. In particul#njs is not a case in which the Bankruptcy Court found that the
Creditor made fraudulent conveyances with actual intent to hinder, delay, or defrargtitiersc
In re Khan 1046901, 2014 WL 4956676, aRt, *36 (Bankr. E.D.N.Y. Sept. 30, 2014f. In
re Cassandra Grp.338 B.R. 583, 598 (Bankr. S.D.N.Y. 200@warding prejudgment interest
after finding that transfer was made withitentional fraudulent intept It is alsonot a case

involving constructive fraudulent transtebetween sophisticatedagies involving substantial



funds. Cf. In re CNB Int'l, Inc.440 B.R. 31, 4446 (W.D.N.Y. 2010) In re 1031 439 B.Rat 87,
In re All Am, 259 B.R.at21 Nor is thereanyindication that Defendant hagongfully retained
or secreted awathe transferred fundsCf. In re Harvard Knitwear, In¢.193 B.R. 389, 399
(Bankr. E.D.N.Y. 1996). Rather, this action involved “two allegedly fraudulent gances of
funds made by [a mother] to her soim’te Khan 10-46901 2014 WL 10474969, a6% (E.D.N.Y.
Dec. 24, 2014), without arfacts suggestg “actual intent to hinder, delay, or defraud creditors,”
id. at *25, but instead suggesting a misguided attempt to transfer the debtor’s fundshitdhem
so that they cdd take over the dato-day care of their mother.

In short,the facts of this case do not resembtestisituations where courts have used their
discretionary power to award prejudgment interest. HeeeTrustee has offerew justification
for awarding prejudgment interesbeyond punishing Defendant for his attorney’s vexatious
litigation strategy Thus, the Trustee’s request for prejudgment intésektnied

[, Costs

The Trustee also seeks copigrsuant to Rule 54(d)(1)f ahe Federal Rules of i@l
Procedure an®Rule 7054(b) of the Federal Rules of Bankruptcy Procedure. In support of its
request, the Trustee submitted a bill of castde amount of $870.18 that it incurred to file this
adversary action, and to depose Mahia. (Dkts. 5 §-15at 3.) FederalRule of Civil Procedure
54(d)(1) provides that “[u]nless a federal statute, these rules, or a court avddepotherise,
costs—other than attorneg' fees—shouldbe allowed to the prevailing partyFed. R. Civ. P. 54
(emphasis added)Contrary to the Trustee’s assertitiowever,the BankruptcyRulesdo not
incorporate the Federal Rule of Civil Procedure 54(d)re Parikh 508 B.R. 572, 598 (Bankr.
E.D.N.Y. 2014) (“the Bankruptcy Rules do not incorporated Fed. R. Civ. P 54(d) into bankruptcy
proceedings”) InsteadBankruptcy Rile 7054(b), which governs adversary proceedipgs;ides

that“a courtmayallow costs to the prevailing party except when a statutieeof)nited States or

5



these rules otherwise provides.” Fed. R. Bankr. P. 7054 (emphasis afldedyard of costthus
is discretionary under the Bankruptcy Rugee In re Parikh508 B.R.at599(" A prevailing party
is not necessarily entitlet costshifting in bankruptcy. . . .Absent some more specific cost
shifting statute relevant to theseceedinfs] which require the Court to shift costs, the Court will
not do sad)°

Again, the Trustee’s bafgones application does not offany justificationfor the
imposition of costs,and statesonly that it seeks a modest amount and has not sought
reimbursement for all anomits paid for obtaining transcripts and motion practice and appeals.
(Dkt. 5 1 15.) The Trustee’s application is also devoidnyf case lawo supporthe proposition
that filing fees and deposition expenses are recoverable as costs for obtainiragysjudgment
on a claim for a constructive fraudulent conveyahdesent any articulation of factors favoring
costsor citation toapplicablecase lawand in light of the equitiggreviously discussedhe Court
declines to exercise its discretion to award costs to the Trustee.

1. Final Judgment

Following this Court’s order partially granting summary judgment, the Trisstesitted
aletter dated October 5, 2015 waivialy claims for which it did not prevail(Dkt. 4.) Citing to

Federal Rule of Civil Procedure 41, Mahia objects, thetause he has answerta, Trustee was

® Unlike Local Rule 11 for the Eastern District of New York, this provision does not
prohibit taxation of costs if an appeal is pendirfg. re Dubrowsky 206 B.R. 30, 40 (Bankr.
E.D.N.Y. 1997)aff'd, 244 B.R. 560 (E.D.N.Y. 2000).

® Another consideration @ighing against reimbursentesf costs is that under New York
law, an award of attorney’s fees and related disbursements are not pemhigiedsummary
judgment is granted on the basis of constructreesus actuafraud. See In re Stephen Douglas
Ltd., 174 B.R. 16, 22 (Bankr. E.D.N.Y. 1994). Compare N.Y. Debt. & Cred. Law §0276
(permitting attorney’s fees when fraudulent conveyance was made with aténd) withid. 8
273 (no provision for attorney’s fees in cases of constructive fraudulent conveyance).



required to move for voluntary dismissal and obtain court approval in order to waive such claims
(Dkt. 7 at 3) Mahia’s objection is misguided. Rule 41 expressly refers to the voluntary dgibmiss
of actions not the waiver of claims within a suitt goes without saying that no court order or
opposing party consent is required for a plaintiff to voluntarily waive or abandasea agaction

at any point in the proceedingsAccordingly, because the Trustee has withdrawn any remaining
claims, a final judgment is warranted.

DISCUSSION

Accordingly, for the reasons set forth abcaed in the Court’s September 30, 2015
Memorandum and Order, the Trustee’s motion for prejudgment interest and costsIEDDEN
The Clerkof Court isrespectfully requested to enter judgment consistent with the Court’s
September 30, 2015 Memorandum and Order in the sum of $64,190.25, which includes $26,690.25
in the amount of the Sale Proceeds Transfer and $37,500.00 in the amount of the Mortgage

Proceeds Transfer.

"In any eventRule 41(a)(2)which applies here because an answer has been filed, provides
that “an action may be dismissed at the plaintiff's request . . . by court ordernmnthat the
court considers proper.” Fed. R. Civ. P. 41(a)(2). Mahia suggests thatitiee efdhe Trustee’s
claims bespeaks bad faith on the part of the trustee in having asserted thennshglaeé. (Dkt.

7 at 4.) But notably, the Court did not grant Mahia’s earlier motion for summary juddonént
instead found there were materiplestions of fact. Thus, there has beenfinding—and the
Court finds no basis now for a findirghat the Trustee’s claims were meritless or, as Mahia
asserts, frivolous.
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