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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Plaintiff, MEMORANDUM AND ORDER
15€V-0051
- against-

NEW YORK CITY HEALTH AND
HOSPITALS CORPORATION, KINGS
COUNTY HOSPITAL CENER, ROBERT
BERDING andNATALIE WOLL
Defendars.

GLASSER, Senior United States District Judge:

Plaintiff NashaaMoza (“Moza” or “Plaintiff’) brings this action against defendants New
York City Health and Hospitals CorfHHC”) , Kings County Hospital CentéiKCHC"), and
individuals Robert Berding (“Berding”) and Natalie Woll (“Woll”). Plaihiflleges that he was
unlawfully terminated from his employmentkef€HC because of his racethnicity, national
origin and age, and brings claims for relief under 42 U.S.C. 88 1981 and 1983, and N.Y.C.
Admin. Code 8 8-107'NYCHRL”") . Before the Court is Defendants’ motion for summary
judgment. For the reasons stated herein, the motion is GRANTED.

BACKGROUND
The following material facts, drawn from the partiestal Civil Rule 56.1Statements

and evidentiary submissions, are undisputed unless otherwise noted.

1. Overview of Plaintiff's Job at KCHC

DefendanHHC is a public corporation that operates New York City’s municipal
hospitals, including Defendant KCHC. ECF 28, Defendants’ Local Rule 56.1 Statement of

Undisputed Facts (“Def. Rule 56.1 S&a) 1 1, 2 Haintiff Moza is of Egyptian national origin
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and is a Coptic Christiand. atY 7. He was born in 1952, and received his medical degree in
Egypt. Id. In September 2008, Moza was hilgdKCHC as an Assistant Director &fisk
Managementld. at 1 8 Three other employees shared Moza'’s position title, all of whom were
of Haitian descent: Patrick Belhomme (52 years old), Lany Pierre (4% gieby and Sean Lewis
(27 years old).ECF 33 Opp., at p. 2. In that role, Moras responsible for reviewing cases
reportability to the state, which included reviewing medical records, idewiiycidents and
events that met certain statendated criteria, argteparing analyses and reports for review
meetinggcalled Root Cause Analysiaihd for submission to the New York State Division of
Health. Id. at M 12, 13.

2. Plaintiff's First Four Evaluations

Between the start of his employment in September 2008 and June 2012, Moza received
four evaluations rating hiras fully competent or betteDuring the first two years of his
employment, Moza was evaluatid the periods ending on September 2, 2009 and September 2,
2010 by his supervisor, Paulette Bainbridtgainbridge”). In eachevaluationMoza received
anoverall performace score of C;fully competent, and in some competenpcategories, a
score OfE, “exceeds expectationisid. at {1 15, 17ECF 34, Plaintiff's Local Rule 56.1
Counterstatement (“PIl. Rule 56.1 Sat)f 15, 17 seealsoECF29, Ex. L, 2009 Eval.; ECF 29,

Ex. M, 2010 Eval. In January 2011, Isabel McFarl@iMcFarlane”) replaced Bainbridge as

Moza’s supervisor. Def. Rule 56.1 St. at § 18. McFarlane was born in 1960, and her husband is
alsoof Egyptian national origin and a Coptic Christidd. at 1 19. McFarlane evaluated Moza

on July 11, 2011 and gave him an overall performance score sfifgrior; for the six month

period between January and July 201d..at I 20seealsoECF29, Ex. N, 2011 Eval.

McFarlane evaluated Mozagainfor the period ending on June 30, 2012 and gave him an overall



performance score of Eexceeds expectatiofisDef. Rule 56.1 St. at § 2%eealsoECF29, Ex.
O, 2012 Eval.

3. Late-2012 Changes ithe Risk Management Department

Towards the end of 201the Risk Management department experienrmadagement
changes First, KCHC temporarily reorganized its reporting structure, and McFarlagegnbe
reporting toDefendanRobert Berding (“Berding”), the hospital’'s Associate Executive Director
Def. Rule 56.1 St. at § 22. Berding was born in 1953, one year after Mbz4.{ 23. Around
the same time, McFarlane announced she was changin@tdheshospitabvhich would leave
a vacancyn her position as Senior Associate Director of Rildnagementld. at § 24. A job
opening was posted ifCHC’s websitestatinga preference foanapplicant who was both a
nurse and a lawyeid. at 11 24, 29eCF29, Ex. P, Job Postingn DecembeR012, Mozawho
is not a lawyeyapplied for the position but was not offered the job. Def. Rule 564t #t25,

27. InsteadDefendantNatalie Woll (“Woll”), who isa nurse and a lawyer, was hired to replace
McFarlaneandbecomeMoza’s new supervisor, beginning in March 2018. at 1 31, 32.

4. February2013 Evaluation

Plaintiff claims that McFarlane’s behavior towards him began to chargte 2012.
Def. Rule 56.1 St. at  33. He attributes this change either to the fact that he appleeddbr
or because Berding did not like him and influenced McFarlane’s opinion ofldirat 134.
McFarlane, however, testified that a specific event significantly infieether impression of
Moza. Around February 2013, Moza completed a report of an incident at the hospital that was
reviewed at a Root Causaalysis meeting.d. at  35. Following the meeting, McFarlane
discovered that Moza had omitted critical facts from his report, requiringpads&oot Cause

Analysis meeting.ld. McFarlane testified that this was the “first time that a case hael takien



again to Root Cause,” and that Moza’s mistake was “very significéht. Moza, however,
contends that he excluded the pertinent information from the report under McFadiesetion.
Pl. Rule 56.1 St. at § 36. After he fixed the report, Meséfied that McFarlane shamed him in
front of his colleagues by insinuating he lacked computer skdlsat § 37.

In anticipation oher departure, McFarlane evaluatddza for the period between July
1, 2012 and February 28, 2013. Although she had evaluated Moza favorably in the past, she
gave him an overall performance score of‘Néeds improvement,” on that evaluatidd. at
1 38; Def. Rule 56.1 St. at { 38 the evaluation, McFarlarimmarized the circumstances of
Moza’sdeficient report, andtatel that Plaintiff “[flailed to recognize key events in the hospital
course which impacted the analysis of case,” that he arrived lategiings and missed
deadlines, anthat he struggled with teamwork and accepting criticifsthat § 39seealsoECF
29, Ex. R, Feb. 2013 Eval.

Moza disputes the circumstances surrounding that evaluation. He contends that on
February 22, 2013, McFarlamaskedhim to signa blank evaluation form. PIl. Rule 56.1 St. at
1 38. ®metime laterMoza saysBerding told him that McFarlane had evaluatéaza
negatively but refused to show him the evaluatiwh.at § 38. Tie February 2013 Evaluation
itself is revealing.The evaluation contains signatures of McFarlane, Berding and Moza.
McFarlanés signature is dateBebruary 28, 2013, and Berding and Mezae dateday 14,
2013. ECF 29, Ex. R., Feb. 2013 Eval. Additionally, the evaluation contains a handwritten note
from Berding dated May 14, 2013 whistates that he reviewed that evaluatiothwloza in
March at which time Moza was “encouraged to improve performance under new ditaator
that “employee has continued to submit unacceptable work products and disregactianstaod

the new director.”ld.; seealsoDef. Rule 56.1 St. at | 62.



5. Woll Become<Plaintiff's Supervisor in March 2013

Woll, who is of Russian descent and was born in 196€&ceedeicFarlanen March
2013.Id. at 17141, 42. Moza contends that Woll did not like fiam the staraind
discriminated against him bec®ihe i€Egyptian. Id. at § 43; PIl. Rule 56.1 St. at T 43e
identifies a number of incidents thhgsays are indicative of Woll's dislikef him. For
example Woll asked Moza to sit in the back of the room with his colleagues during Root Cause
Analysis meetings, as opposed to sitting near the front to take notes as he had done in the past
and told him that she should be the one to speakehalf of the Risk Management Department
not him. Id. at 45 Additionally, Mozasaysthat Woll attempted to erode his relationshyph
co-workers andthatin response, he confronted Woll in front of his co-workers and asked each
of themif they had a problem with himid. at 9 64 Def. Rule 56.1 St. at | 64.

Plaintiff alsoidentified incidems during which he alleges Woll singled him out based on
his being Egyptian. On April 17, 2013, Moza says he heard someone he believ&ddib be
state “I know how to terminate this stupid Egyptian guy.” PIl. Rule 56.1 St. at 11 43, 59. On
May 3, 2013, Moza requested to leave work early to celebrate the Coptic Christian Eagd Fr
Def. Rule 56.1 St. at § 54. In response, Woll asked Moza about Coptic Christianity, asked him
to send her an email regarding the request, and then approved his retpaest ¢arly.Id. at
1155-56. Moza claims Woll questioned hiar ten minutesand that no one else was questin
about their religion. PIl. Rule 56.1 St. at 1 55. Woll also asked Mozalaisaetigionwhen he
returnedrrom the Coptic Christian Easteoliday, andanother timavhile hewas discussing his
medical studies in EgyptDef. Rule 56.1 St. at { 57. At the end of one conversation, Woll stated

“this is stupid.” Id. Finally, during a meeting, Woll told Haitian employee that Moza had



“different culture from us.’ld. at § 58; PI. Rule 56.1 St. at { S8eitherWoll, nor anyone else,
made any comments about Moza'’s age. Def. Rule 56.1 St. at § 60.

6. Moza's ContinuingPerformance Issues

On April 3, 2013 and April 11, 2013, Moza met with various managers, including
Berding, Woll, and representatives from the human resources department, to escuss t
concerns about his performance that McFarlane had identified in her February 2028a@va
Def. Rule 56.1 St. at 11 46, 47. llbaing these meetings, Watkreatedh Performance
Improvement Plan (“PIP”) to address Mozp&rformance issues and instructed him to switch
offices with another colleague to “accommodate his request for a quieteemoronment.

Id. at 11 49, 50; ECF 29, Ex. T, PIWoll testified that all of Moza’s cavorkers also received
PIPs. ECR9, Ex. C, Woll Dep., at 56:5-8pealsoPI. Rule 56.1 St. at  5Moza’sPIP
enumerated variousxpectationselated to tracking and managing Moza/srk, communiating
with Woll, and improving written work product by, for example, requiring Moza to speltk
his reportsaand reviewthemfor grammar and “logical flow.” Def. Rule 56.1 &t.{{ 5153.

Woll also removed certain cases from Mozaostfolio to accommodatéis request to reduce his
workload. Id. at  53. Conversely, Mozaysthat Woll replaced his substantive work with
clerical administrative tasks that a secretary would normally completeyéhainappropriate
for a doctor, and to which his peers were not assigned. PIl. Rule 56.1 St. at § 53.

Mozds performancealid not improve.Seee.q.ECF 29, Ex. R, Feb. 2013 Eval.,
handwritten note from Berdingupra Woll evaluated Plaintiff on June 30, 2013 and gave him

an overall performanceagre of NI, ‘needs improvemerit.Def. Rule 56.1 St. at § 65gealso

! Mozahad complained about his colleagues who “communicat[ed] in a different language i
loud voice” inthe office he shared with thenbef. Rule 56.1 St. at { 48.
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ECF 29, Ex. U, June 2013 Eval. Among other thingschmments on the evaluatistatethat
Moza was “uncooperative during the transition to new management,” was “unwillinglde una
to adapt to new requirements,” “has made negative remarks about colleagues fesiuyooit
guality work that needed multiple revisions, and refused to participate in discussiorkof
product. Def. Rule 56.1 St. at ] 66.

In July 2013, the reportingracturein the Risk Management Departmehianged again.
Ghassardamaleddine (“Jamaleddine”) became the permanent Chief Medical Officer and
assumed responsibility over the Risk Management Department, replactigdde that role.

Id. at 1Y 71, 74. Jamaleddine is of Lebanese descent and was b®6d.ind. at 71 72, 73.
Jamaleddingestifiedthat Moza would bring up irrelevant issues during Root Cause Analysis
meetings andsaidthat he was surprised to learn Moza rethedical degree because his
performance “was not at the level expected of a physician,” and “his engagenhequ&gations
were like offtrack.” Id. at 77

7. Moza’'s Employment is Terminated

Woll evaluated Moza agaimd&eptember 30, 201avehim anoverall performance
score ofU, “unsatisfactory,” and recommendbis termination Id. atf 79 82 seealsoECF
29, Ex. W Sept.2013 Eval. Woll provided the following summary in the evaluation:
Due to consistently poor analytical, writing and @@ammunication skills, this employee
requires a high level of supervision which this department cannot afford. Despite

coaching, this employee has failed to show satisfactory improvemerfarrRance is
unsatisfactory.

Id. On October 15, 2013, Woll and representatives from the human resources department gave
Moza his September 2013 evaluation and terminaitedmployment Id. at  83.KCHC
replacedvioza with Dr. Romual Perard, who is of Haitian descent and was 30 years old, born in

1983. Id. at 1 93.



PROCEDURAL BACKGROUND

On October 23, 2013, Plaintiff initiated a proceeding with the New York City
Commission on Human Rights (“CCHR”) against KCHC, Woll and Berding, claiming
discriminationon the basis of racdd. at J 94. He made no allegation asgediscrimination.

Id. The CCHRdetermined thalWoza “did notpresent a discrimination claiminder the
NYCHRL, notingthat Moza could not articulate a kithetweerthe incidentsvith Woll and his
national origin, and that “merely asking questions about a person’s country of gritgalbis
not discrimination.”ld. at 1 9697.

On September 30, 2014, Plaintiff filed a complaint with the New York State Division of
Human Rghtsclaiming that Woll and Berding discriminated against him baseldis race, age,
and “because he applied for the position of Senior Associate Director of Risk Maarddeld.
at 1 98.0n October 8, 2014, Plaintiff filed a new complaint with the CCHR, this time alleging
discrimination on the basis of national origin and ageat § 100. All of hose complaints were
voluntarily dismissed so Plaintiff could pursue his claims in federal cédirait 1 99, 101He
commenced this action on January 1, 2015. ECF 1.

LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

8 56(a). “An issue of fact is genuine if the evidence is such tiegsanable jury could return a

verdict for the nonmoving party.” Fincher v. Depository Trust & ClearingpC604 F.3d 712,

720 (2d Cir. 2010) (citations and quotation omitted). “A fact is material if it migdttahe
outcome of the suit under thewgrning law.” Id. In deciding a motion for summary judgment,

the court must “construe the facts in the light most favorable to the nonmoving party” and



“resolve all ambiguities and draw all reasonable inferences against the rh@&radty. Omya,
Inc., 653 F.3d 156, 164 (2d Cir. 2011) (quotation omitt&8ymmary judgment is appropriate

even in discrimination cases,” Weinstock v. Columbia Univ., 224 F.3d 33, 41 (2d Cir. 2000)

(internal quotes omittedand trial courts should notréat discrimination ifferently from other

ultimate questions of fact.” St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 524 ((&9&@@3ion

omitted).
FEDERAL LAW CLAIMS
Plaintiff alleges that Defendants violated his federal rightder 42 U.S.C. § 198by
discriminating against him on the basis of his race and ethAiditydiscrimination cases under
sections 1981 and 1983, the Court applies the basic framework established by the Supreme Court

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (193&alsoHudson v. Int’l Bus.

Machs. Corp., 620 F.2d 351, 354 (2d Cir. 1980) (applthagframework to § 1981
discrimination claims).Under that test, the initial burden is on the plaintiff to preseninaa

facie case of discriminationMcDonnell Douglas, 411 U.S. at 802. Once the plaintiff has made

this showing, the burden shifts to the defendant to put forth some legitimategisndminatory

justification for the challenged actiotd. at 802—03. The burden then shifts baxkhe plaintiff

2 Defendants ask the Court to dismiss this case on procedural grounds because 42 U.S.C. § 1983
is the exclusive remedy when the defendant is a state actor or individual suedfficils

capacity, but the Complaint pleads a cause of action only under 42 U.S.C.. SEX9830,

Memo. of Law, at p. 4. Because summary judgment is granted on substantive grounds,tthe Cour
need not address this argument.

3 Plaintiff alleges discrimination on the basis of his national origin and ageroobnjunction

with this state law claims. Complt. at {.6@hdeed, it is “settled that Section 1981 does not

prohibit discrimination on the basis of . . . national origin or age.” _Anderson v. Conboy, 156

F.3d 167, 170 (2d Cir. 1998) (collecting casd?luintiff has also withdrawn his hostile work

place claim thais pled in the complaint. ECF 33, Opp., atp. 1 n.1.




to demonstrate that the defendant’s proffered reason is pretektuai.804. Although the

moving party bears the burden, a motion for summary judgment cannot be defeatedriiby offe
purely conclusory allegations of discrimination, absent any concreteypansi” Meiri v.

Dacon 759 F.2d 989, 998 (2d Cir. 1985).

1. Plaintiff HasEstablished &rima Facie Case

To establish @rima facie case of discrimination, Plaintiff must show that: lig)is a
member of a protected class; (@ is qualified for the positiori3) he suffered an adverse
employment action; and (4) circumstances surrounding that action give risenterance of

discrimination. Fleming v. MaxMara USA, Inc371 F. App'x 115, 117 (2d Cir. 2010).

Plaintiff’'s burden at this stage de minimis. Weinstock 224 F.3dat42. Defendants concede
that Plaintiff has satisfiedll but thefourth element otis prima facie case and argue onlthat
thecircumstances of his terminatiolo notgive rise to an inference of discrimination.

Moza allegeshat Defendants preferred Haitian employeesl in fact, Moza was the
only nonHaitian with his position titte ECF 351, Moza Dep., at 161:19-25. Moza, a person of
Egyptian descent, wasplacedoy Perard, a person of Haitian descéifif.lhe mere fact that a
plaintiff was replaced by someone outside the protected class will suffiteefoquired

inference of discrimination at thgima facie stage.” Zimmermann v. Assocs. First Capital

Corp., 251 F.3d 376, 381 (2d Cir.2004¢eals0 Littlejohn v. City of N.Y., 795 F.3d 297, 312-13

(2d Cir. 2015). On that basis alone, the Court fimdsgerence of discriminatioand holds that
Moza has establishdus prima facie case.

2. Defendantddad alegitimate, NorDiscriminataoy Basis for Teminating Moza

Once gorima facie case is establishedhe burden shifts to Defendants to demonstrate a
legitimate, nordiscriminatory basis for the adverse employment actidre employer'sburden

of productionis [] not a demanding orfeas t need only offer a non-discriminatory explanation
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for the employment decisiorBickerstaff v. Vassar Coll196 F.3d 435, 446 (2d Cir. 1999).

Here,Defendants have met that burdgnalleging that Moza was terminated fovor

performance.Seee.q.Phillip v. City of N.Y., No. 09 CIV. 442, 2012 WL 1356604, at *8

(E.D.N.Y. Apr. 19, 2012).

3. Plaintiff Has NotShown ThaDefendants' Proffered Reason Is Pretextual

Because Defendants have profferawa-discriminatoryreason ér Moza’s termination
any presumpon of discrimination ends and Plaintiff bears the burden of sholiray
preponderance of the evidence that Defendpnifferedreasorfor the adverse actias a

pretext for discriminationBack v. Hastings ORludson Union Free Sch. Dist., 365 F.3d 107,

123 (2d Cir. 2004) Plaintiff must demonstratebtth that the reason was falsad that

discrimination was the real reasbrst. Mary's Honor Ctr., 509 U.S. at 5HeealsoWeinstock

224 F.3dat42(“To getto the jury it is not enough . . . to disbelieve ¢neployer; the factfinder
must alsdelieve the plaintiff's explanation of intentional discriminatipnTheanalysis
“becomes whether the evidence, taken as a whole, supports a sufficient ratioeatendér
discimination.” Id. Indeed, “[o]nly where an employer's business decision is so implausible as
to call into question its genuineness should this Court conclude that a reasonabléacier of
could find that it is pretextual.”_Flemin@71 F. App>at 118.

Here, there is ample urggiuted evidence that Defendatgsninatel Moza because of
his poor performanceMoza’s deteriorating performanees welkdocumented in three
evaluationghatidentified the same problematic behawieflateness, poor work product, refusal
to accept criticism and poor relationship withworkers—and intestimonyfrom McFarlane,
Woll, Berding and Jamaleddin®efendants attemptedontinuously over many months, to help

Moza improve his performance by conductingetingsand creating PIP specifically tailored
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to Moza’'sstated needand his supervisorfeedback This uniformity in feedback and
consistency in action from named Defendants, and others, showplthatiff's unsatisfactory
ratings were based on defendants' (ahérst) legitimate perception” of Moza’s performance

andwerenot pretextial. Sotomayor v. City of N.Y., 862 F. Supp. 2d 226, 259 (E.D.N.Y. 2012),

aff'd, 713 F.3d 163 (2d Cir. 2013).

Moza argues that there dreconsistencies and implausibiliti¢sic]” in Defendants’
explanationwhich doindicate pretext ECF 33, Opp., at pp. 20-2Primarily, hetakes issue
with the February 2013 evaluation whichdss/swas completed under “suspicious
circumstances namely thahe was asked to sign a blank evaluation formthatlit was the first
negative review he receivéa four years Id. While his signature on the February 2013
evaluation which is dated May 14, 2013, suggests otig®, evenf Moza signed a blank
evaluation form, that does niodicatepretext. Instead, the evidenoelicateshatMcFarlang
who is not a defendargyaluatechis performance honestly.h&reis nothing tesuggesthatshe
was motivated by discrimnatory animusnor does Moza allege as mudianything, the fact
that McFarlane evaluated Moza favorably in the past corroborates her tgstirmbMoza’s
poor performance was the trrgason for his negative evaluation, and not some other invidious

motive. Ko Sheng Chuang v. T.W. Wang Inc., 647 F.Supp.2d 221, 233 (E.D.N.Y. 2009) (“Itis

difficult to impute bias against a plaintiff in a protected class where tiseipenaking the
adverse employment decision also made a recent favorable employment degaidmg the

plaintiff.”); seealsoGrady v. Affiliated Cent., In¢130 F.3d 553, 560 (2d Cir.1997ndeed

“prior good evaluations of the plaintiff's work performance alone [camstdéblish that later

unsatisfactory evaluations are pretext for unlawful discrimindtidincali v. Roman Catholic

Diocese of Brooklyn, 41 F. Supp. 2d 249, 263 (E.D.N(&itations omitted)aff'd, 201 F.3d 432

12



(2d Cir. 1999).The fact that Plaintiff simply disagreewith defendants over whether [his]
behavior was inappropriate does not show that their stated reasons for terminatjvgetd not
their true reasons.Fleming 371 F. App'x at 117.

As for whether there is an inference of discrimingtibie onlyinstances implicating
potentialdiscriminationinvolve Woll, and thus her behavior warrantsitiddal consideratiort
First, Woll questioned Moza about Coptic Chrisitsion a handful of occasion®Vhile shesaid
“this is stupid” at the end of one such conversation, there évidence thashe took adverse
action against Moz#ollowing, or because othose conversationsor is there evidence that she
was offensive or measpirited in other respects. Indedak taw ‘does not make employers
liable for being mean or petty; it makes them liable for discriminating, for firdogple or
Slbjecting them to adverse employment determinations on account of thgjrab@ember of a
protected class.” Ticaldl F. Supp. 2dt263. Moza argues that being subjected to goast
about his religioralone was discriminatoryThis cannot be scEmployers are not categorically
prohibited from conversing with an employee about religionadionalorigin, and to hold

otherwisewould produce absurd results.

4 Plaintiff argueghat the Court should infeliscriminationbecause similarly situated, non

Egyptian employees were not terminatétCF33, Opp.at . 18-19. Plaintiff may prove
discrimination by Bowing that Defendantseated similarly situated employees outside of
Plaintiff's protected groumore favorably than thdyeated Plaintiff. “An employee is similarly
situated to ceemployees if thg were (1) subject to the same performance evaluation and
discipline standards and (2) engaged in comparable conduct.” Ruiz v. Cty of Rockland, 609 F.3d
486, 493-94 (2d Cir. 2010). he “standard for comparing conduct requires a reasonably close
resemblance of the facts andccimstances of plaintiff’'s and comparator’s casdd.”(citing

Graham v. Long Island R.R., 230 F.3d 34, 40 (2d Cir. 2000). Plaintiff offers no evidence about
his coworkers other than their names, ages and the fact they are of Haitian desheatal\f

them received PIPs, there is no evidence of what those PIPs contained or tandatstthey

were held.Notably, there is no evidence that they exhibited the same performance issues as
Plaintiff. Withoutsufficientevidenceo that effectDefendants are néiible for discrimination
under a comparator theory.
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As for Woll's alleged statemerit, know how to get rid of that stupid Egyptian guy,”
there 8 no evidence itherecord about that commertsneither Moza nor Woll tedted to it in
their depositions. Without evidence and context regarding that statement, the Gourtilasis
to believe that Wolhctually made that commeatthat itwasrelated to Moza, much less that it
showsadiscriminatorymotive that resulted in his termination. PhillD12 WL 1356604 at *9
(stray remarks do not establish pretext when they are remote in time antedniethe
challenged conduct). Similarly, Woll's comment about MoZdierent culture”is a“stray
remark] [] insufficient to show pretext.”_Sotomayor, 862 F. Suppa260. The Court cannot
infer a discriminatory animusom those statements alone, much less one that is tied to Moza’s
termination months later

While Mozamay disagree with Defendants’ assessment of him, he “can point to no
evidence in the record indicating thats] employer was not, in fact, displeased with [his]
actions, much less that the real reasorH®] terminaton” was because he is Egyptian

Soderberg v. Gunther Int'l, Inc., 124 F. App'x 30, 32 (2d Cir. 2005). The record is devoid of

evidence sufficient to support a finding that Moza was terminated becausaatdor
ethnicity, andthereforesummary judgmens warrantedon the sections 1981 and 1988im.
NEW YORK CITY LAW CLAIMS
Plaintiff alleges discrimination on the basis of fase, ethnicity, national origin aradje
under N.Y.C. Admin. Code (“NYCHRL") § 8-10AVhile Plaintiff's discrimination claim under

the NYCHRL is subject to the sariMeDonnell Douglas burdeshifting analysisNYCHRL

claims must be considered separately from federal and state law discrimahaitiosVargas v.

Morgan Stanley438 F. App'x 7, 10 (2d Cir 20119ee alsoSpiegel v. Schulmann, 604 F.3d 72,

80 (2d Cir. 2010). fie NYCHRL is broader than the equivalent federal statutesMSegherita
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v. FedEx Exp., No. 07 Civ. 4826, 2011 WL 5024577, at *8 (E.D.N.Y. Oct, 20, 2011) (vacated on
other grounds). Nonetheless,plaintiff must still link the adverse employment action to a
discriminatory motivatiori and wherehefails to do soplaintiff's claims fail. Sotomayor, 862
F. Supp. 2a&t 258. For the reasons discussed abovajiRiff has not establisdd a link between
his termination and discriminatory motive. In his NYCHRL claim, Plaintiff also alleges
discrimination on the basis afjeand national origin. There is simply no evidence that Plaintiff
was treated differently because of any protectass of which he is a part. Rather, the evidence
strongly supports the finding that Plaintiff was terminated solely becauss pdor
performance, aslready discussed abovBlaintiff's NYCHRL claim cannot survive.

CONCLUSION

For the reasons stated herein, Defendants’ motion for summary judgmenmtésigra

SO ORDERED.
Dated: Brooklyn, New York
April 4, 2017
Is/
I. Leo Glasser
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