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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________ X
HILDA INEZ CARRETO,

RAaintiff,

MEMORANDUM AND ORDER
- against - 15-CV-417 (RRM)

CAROLYN W. COLVIN, Commissioner,
Social Security Administration,

Defendant.
_____________________________________________________________ X

ROSLYNN R. MAUSKOPF, United &tes District Judge.

Plaintiff Hilda Inez Carreto brings th&ction against defendant Carolyn Colvin,
Commissioner of the Sociak8urity Administration (the “Gmmissioner”), pursuant to 42
U.S.C. § 405(g), seeking review of defendadesermination that Carreto is not entitled to
disability insurance benefits @upplemental Security InconftsSI1”) benefits. (Compl. (Doc.
No. 1) at 11 1, 4.) Carreto requests that@asrt remand the proceedings on the grounds of
new and material evidence, legal erad selective use of the evidenchl. &t § 9; Pl.’s Mem.
Supp. Cross-Mot. (Doc. No. 24) 1.) Carreto and the Conissioner have cross-moved for
judgment on the pleadings pursuant to Federal 8utivil Procedure 12(c). (Pl.’s Mot. J.
Pleadings (Doc. No. 23); Def.ot. J. Pleadings (Doc. N&1.) For the reasons set forth
below, Carreto’s motion is granted to the exthiat the case is remanded for consideration of
new evidence, and the Commissioner’s motion is denied.

BACKGROUND
l. Procedural History
Carreto filed an application for disabilitysurance benefits on August 15, 2011, and an

application for SSI benefits on August 23, 2011 galg that she was disabled as of March 31,
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2010, due to bulging discs, leg numbness, asthiga blood pressure, geession, anxiety, and
diverticulitis. (Admin. R. (Doc. No. 7) at 105-06, 188-2@7.) Carreto’s applications were
denied on October 13, 2011ld.(at 106-07, 113—-22.) The Noticeisapproved Claim states
that “[Carreto has] some limitations in [her] adies. However, the severity of [her] condition
does not totally disable [her]. While [she] ntegve difficulty in completing complicated tasks,
[she] should have no difficulty iperforming routine work.” I¢l. at 113.) Carreto then requested
a hearing. Il. at 123-24.) Upon an informal renehto the state agency, a revised
determination was issuedrdeng Carreto’s claim. I¢. at 107-08.) On April 2, 2013, Carreto
appeared with counsel at a hearing in fronAdiinistrative Law Judge KLJ") Lisa B. Martin.
(Id. at 54—76.) The ALJ issued a decisamApril 15, 2013, finding that Carreto was not
disabled. Id. at 22—39.) She found that although Cartetd the following severe impairments:
lumbar spine disorder, hypertension, asthmasibjéehistory of colitisdepression, and anxiety,
and although Carreto was unable to perform hevipus work due to her impairments, “the
claimant is capable of making a successful adjustiimeother work that exists in significant
numbers in the national economyId.(at 27, 33, 35.) The ALJ agsied “[l]ittle waght” to the
opinion of Dr. Abby Letcher, Carreto’s treating physician, liseahe limitations that Dr.
Letcher described were not supported by Gaisd¢estimony and reported behaviold. @t 32.)
The ALJ found that Carreto “did not explain ywbhe failed to work at substantial gainful
activity levels before her allegenhset date” and that sliis not a credible reporter of symptoms
and limitations.” [d.)

Following the April 15, 2013 denial by the ALGarreto presented several additional
medical records to the Appe&@suncil, including the results défvo magnetic resonance imaging

scans (“MRIs”) of the lumbar spindating from August 2013 through August 2014. at 2, 5—



17.) The ALJ’s decision became the finatideon of the Commissioner when the Appeals
Council denied Carreto’s request for review on November 25, 20d4at (1-4.) The Appeals
Council stated that the additial evidence submitted by Carreto “does not provide a basis for
changing” the ALJ’s decision and that, becausentbdical evidence “is about a later time[,] . . .
it does not affect the decisiob@ut whether you were disablbdginning on or before April 15,
2013.” (d.at 2.)

On January 23, 2015, Carreto filed the instantion against the Comssioner, alleging
that the ALJ’s decision “was erroneous, sopported by substantievidence on the record
and/or contrary to the law.” (Compl. at § Defendant maintains that the ALJ’s determination
of no disability was based upon proper evaluatiothefevidence, and argues that “the additional
proffered evidence is not material.” (Def.’s Reply Mem. (Doc. No. 25) at 7.) Both Carreto and
defendant have filed motions for judgement ongleadings. (Pl.’s Mot). Pleadings; Def.’s

Mot. J. Pleadings.)

Il. Administrative Record
a. Non-Medical Evidence

Hilda Inez Carreto, born in October 1967 swarty-two years old on her alleged onset
date, and forty-five years old #ite time of the ALJ’s decision. (Admin. R. at 58.) She attended
high school and some collegdd.] Between October 1998 and Mh 2010, Carreto worked at
various times as a customer service represgaiaervice dispatcher, caterer’s helper, hotel
housekeeper, and restaurant hostelss.a( 59-62, 234.)

In her function report dated September 12, 2@Hireto stated that she lived alone and
took care of two birds.Id. at 243—-44.) She shopped for foolhthes, and medications, once or

twice a week for approximately one hould. @t 244, 246.) She prepared small meals, twice per



day, which took twenty to thirty minutesld(at 245.) She did laundry once a week, which took
an hour, and cleaned two or three timegeak, for thirty or forty minutes.ld.) She stated that
she could pay bills, count change, and use a checkbook and money ddleas246.) She
reported that one of her hobbiegdgo be going to the gymid( at 247.) Carreto reported
having “bad” pain that was @sent all day and every dayotlgh she also had good days during
which she had “moderate” pain.ld(at 252.) She indicated ththe pain started in her lower
back and spread to her right leg, and #ied had loss of faag in her foot. kd.) She stated that
she could not do any lifting, and that it hurt tiofer longer than fifteen to twenty minutedd (

at 248.) She said she could not squat or berdallower back and lggain, and that kneeling
affected her lower backlId) She reported that she could walbklock before needing to rest,
and then would need to rest for five to ten minutég.) (She indicated that she generally had no
problems finishing what she started, followingtiuctions, getting alongith others, handling
changes in routine, and handling stredd. dt 248—49.) She did noteisan assistive deviceld(

at 249.)

At the administrative hearing held on 2, 2013, Carreto stated that she did not
experience any symptoms from high blood pressute.a{63.) She morted that she
experienced depression and anxiety becabisecould not work and be actived.] With regard
to her back, Carreto testified that she hadhaat surgery and was not currently taking any
medications because she did not have insurandeat(62.) Carreto didot identify any side
effects from her medications when she was taking théanat(64.) Carreto testified that she
limped and that herght leg swelled. I¢l. at 65-66.) She alleged that she could sit, stand, and

walk, for fifteen to twenty minutes eachd.(at 69-70.) Carreto tefsed that she did light



cooking and cleaning, a little bit at a timed. (@t 68.) She reporteétiat she could shop
independently for her personal needsl. &t 69.)

Carreto stated at the hearing that she leghbaid off from her previous job when her
employer relocated, and that this waselated to her impairmentsld(at 67.) She alleged,

however, that she would not have been able td&waich longer had she not been laid oftl.)(

b. Medical Evidence Prior to Carreto’s Disability Benefits Applications
i. Neighborhood Health Center of the Lehigh Valley
1. Abby Letcher, M.D.

On April 1, 2010, Carreto saw Dr. Abby Letcher, a primary care physician at the
Neighborhood Health Center of the Lehighllgya (“Neighborhood Heah”), regarding her
blood pressure.Id. at 449-53.) She reported increasedsstirbut that she was “doing great” in
terms of her asthmald() She exercised at the gym four times a wedt. af 450.) She denied
any back pain or loss of strengthd. (@t 451.) A physical examination was generally
unremarkable. Id. at 451-52.) Dr. Letcher diagnodeehign hypertension, and asthma, for
which she prescribed maintenance medicatiolts.af 452.)

Carreto returned to Dr. Letcher on JUn010, complaining of depression and anxiety
for the past two months.ld( at 445-48.) She reported wishitngit she were @el, and that she
felt that life was not worth living. Iq. at 445.) She cleaned “all daiyi’ order to distract herself
from her problems.Id.) On examination, Carreto was tearfind anxious, with a sad mood;
however, her insight was appropriate, her judgmers normal, her affect was of normal range,
and her stream of thought was cledd. &t 447.) Dr. Letcher noted no physical abnormalities.
(Id.) She added depression/anxiety as a diagaosigprescribed citalopram (Celexa) and

diazepam (Valium). 14.)



When Carreto next saw Dr. Letcher aimd 25, 2010, she reported that, despite not
starting citalopram, she felt much better; she Mss irritable, and had tier concentration. Id.
at 441.) She continued to egise four times per weekld() On examination, Dr. Letcher
noted that Carreto’s lungs showed good air muat, with no crackles or rhonchi, and readily
cleared with the use of Albuterolld(at 443.) Overall, Dr. Letcher noted no abnormalities.
(Id.) On psychiatric examination, Carreto Hadused concentration, appropriate insight, a
“fine” mood, and a normal range of affectd.] Dr. Letcher discontinued diazepam and started
Carreto on the citalopram thatestvas previously prescribedld)

Carreto had an appointment with Dr. Letcba June 17, 2011 regandi her back pain.
(Id. at 417-20.) Carreto stated that the roations prescribed by Dr. Romero, discussé,
brought minimal relief. Ifl. at 417.) Acupuncture, on the otland, had helped for a few days,
but Carreto had not followed upld() Carreto also reported thateshad been using her inhaler
daily for asthma, withemporary relief. Ifl.) On examination, Dr. Letcher noted foot drop and
decreased sensation@arreto’s right leg. I¢l. at 418.) She prescribed a steroid medication and
referred Carreto for additional acupuncturkl. &t 418-19.)

When Carreto returned to Dr. Letcher on Jlly 2011, she continugd experience foot
drop on her right side.ld. at 412—-14.) She reported severe back pain and that she could not
function on some days even with her medicatios. at 412.) lbuprofen gave her some pain
relief, but steroids did not helpld() Dr. Letcher referred Can@to a neurosurgeonld( at
413.) Dr. Letcher’s treatment note states @etreto did not want to take any narcotic
medication. Id.)

2. Frances Romero, M.D.



On February 17, 2011, Carreto saw Dr. FrarRasiero, a primary care physician at
Neighborhood Health, complairg of lower back pain.|q. at 435—-38.) Carreto reported that
she had fallen six weeks earliendanow had pain radiating to rheght foot, with numbness in
two of her toes. I€. at 435.) On examination, Dr. Romaroted an unspecified decreased range
of motion and lordosis of the spindd.(at 437.) A straight leg raising test was positive, and
there was left sciatic notch tenderneds.) (Carreto had a normal heel-toe gait pattern, and no
tenderness upon palpatiof the spine. Id.) Dr. Romero prescribetiuprofen and Flexeril, and
ordered x-rays and physil therapy (“PT”). Id. at 437-38.)

X-rays of Carreto’s lumbosacral spitaken March 7, 2011, showed no evidence of
fracture or spondylolisthesis; there was modedatgenerative disc disease at L4—-L5, mild
degenerative disc disease at L%-8nd mild right and moderatdtldegenerative changes at the
L5-S1 facet joints. Id. at 600.)

Carreto returned to Dr. Romero on Maddh 2011, to follow up on her back pain, and
also to address pain in both leg#d. @t 432—34.) She had not takiElexeril due to abdominal
upset. [d. at 432.) Dr. Romero aganoted an unspecified deased range of motion and
lordosis, but no other abnormalitiedd.(at 434.) She ordered PT and acupuncture, and

prescribed Tramadol.ld.)

3. Ina Grundmann, M.D.

On March 11, 2011, Carreto saw Dr. Inau@mann, an acupuncturist at Neighborhood
Health. (d. at 429-31.) Carreto reportdtht she went to the gymead, and took long drives.
(Id. at 429.) She reported that Ipain was worse with movirand got better with restld()

On examination, Carreto was noted to be codpergleasant, well-nourished and in no acute

distress. Id.) Decreased sensation was nateter right leg and foot.Id. at 430.) She had



mildly decreased dorsiflexion rangerabtion of her foot, but no edemdd.j She had an

antalgic gait on the right sidmdicating some pain when walking, and deceased right quadriceps
strength relative tber left side. Ifl.) Her mood, affect, attentispan and concentration were
normal. (d.) Carreto tolerated acupuncture well @agv immediate benefit, including increased
sensation in the right leg, increased rangeotion and strength of the right foot, increased
strength in the right quadeps, improved ambulation, a lesgalgic gait, and decreased
pain/pressure in the low back/central spine arth) (

On June 17, 2011, Carreto went again for acupunctigeat(415-16.) On examination,
she was noted to be cooperatiplsasant, and well-nourishedd.(at 415.) She had antalgia and
was in mild distress due to paind.j Decreased sensation was natedhe lateral right leg and
foot to the fourttand fifthdigits. (d.) Her foot had mildly decreased dorsiflexion range of
motion. (d.) She had antalgic gait on the rightesiand deceased right quadriceps strength
relative to her left side.ld.) Her mood, affect, attention span and concentration were normal.
(Id.) She responded positively to acuptume, with increased range wiotion and foot strength.
(Id.) She had increased sensation in the right i@x&gemity, and the pain or pressure in her
lower back was “all but resolved.ld( at 415-16.)

4. Christopher Sander, M.D.

On May 9, 2011, Carreto saw Dr. Christopher Sander of Neighborhood Health,
complaining of worsening pain in her back that radiated down her right leg, as well as blurred
vision and urinary leakageld( at 425—-28.) She had unilateright leg weakness and no upper
extremity weakness.ld. at 425.) On examination, she was in moderate distress due to pain.
(Id. at 427.) There was decsedl sensation to pinprigk Carreto’s thigh. 1fl.) Dr. Sander

administered an injection of Toradol and amtean MRI of Carreto’s lumbar spindd.(at 425—



26, 428.) The MRI, performed May 23, 2011, showed a posterior disc bulge, with a
superimposed central disc herniation, causing mateepinal stenosis and mild to moderate
bilateral foraminal narrowing (narrowing of the lumbar disc space and compression of the spinal
nerve root) at L4-L5.1d. at 386.) There was also modenatie foraminal narrowing at L5-S1
attributed to a left foraminal andrfeeft lateral disc protrusion.Id. at 386-87.)
5. Osteopathic Manipulative Medicine Clinic

Carreto visited the osteopathic manipulathmedicine clinic aNeighborhood Health on
May 24, 2011. I¢l. at 421-24.) Dr. Roland Newman II,@, reviewed her history, and noted
that Carreto was exasing regularly. Id. at 421-22.) On examination, Carreto had diminished
sensation and mild weakness in her right legyalsas paraspinal spasm and tenderness; her gait
was normal. Ifl. at 423.) Dr. Newman believed thaéttlisc bulge was the likely cause of her
symptoms, and advised that her primary gdrgsician should address this issulel. &t 424.)
She was to continue P3ee infra as tolerated. Iq.)

ii. Good Shepherd Rehabilitation Network

Carreto presented for an initial PT ayation on March 31, 2011itk therapist Jaime
Brunnabend, P.T., at Good Shepherd Réitation Network (“Good Shepherd”).ld. at 506—
10.) She had good standing pestduring the evaluation.d; at 507.) Carreto’s range of
motion in her legs and lumbar spine welighim functional limits, and Ms. Brunnabend noted
that Carreto was, iratt, very flexible. Id. at 508.) Strength wasdeced in both legs, more so
on the right, and muscle atrophy was evideid.) (Sensation was also reduced in the right leg,
and Carreto’s gait was antalgidd.j A straight leg raising & was positive, her spine was
tender to palpation, and muscle spasm was evid&h). Carreto did not return for PT until

April 21, 2011. [d. at 503.) A week later, on Ap29, 2011, physical therapist Carla Staack,



P.T., M.S.P.T., of Good Shepherd noted that€la had not improved owé¢hat past month, but

had only sporadic attendanced. @t 495.)

iii.  Lehigh Valley Hospital Emergency Room

On May 5, 2011, Carreto presented to themgancy departmeitER”) at Lehigh
Valley Hospital, complaining of back pain that radiated to her lower right extrenhityat 76—
309.) On examination, there was moderate musgdsm in Carreto’s right posterior back, and
moderate soft tissue tendess in the right middle arower thoracic areas.ld. at 278, 280.)
However, her extremities were not tender andestigbited normal range of motion on testing.
(Id.) There were no motor or sensory defictsd a straight leg rargy test was negative
bilaterally. (d. at 278.) Physician Assistant Kenneth Ral noted left sided lumbar
radiculopathy and a drug rasHd.(at 280.) Carreto was prescribed Vicodin, Robaxin, and
Medrol Dosepak, and was disehed in stable condition.Id. at 280, 286.)

On August 12, 2011, Carreto visited the &R _ehigh Valley Hospital for abdominal
pain. (d. at 310-54, 566—99.) She was diagnosed wiliticor diverticuitis, administered
antibiotics, and discharged improved condition. I¢. at 313.)

c. Medical Evidence After Carreto’s Disability Benefits Applications
i.  Neighborhood Health
1. Abby Letcher, M.D.

When Carreto returned to Dr. Letcloar August 29, 2011, she repedt that her back
pain, with radiculopathy and footajs, was getting gradually bettedd.(at 408.) Examination
findings remained unchangedd.(at 409.) Also on August 29011, Dr. Letcher completed a
Residual Functional Cap&c Questionnaire. I€. at 355-56.) She assessed chronic lower back

pain and severe radiculopat with a fair prognosis.lq. at 357.) She also reported that Carreto

10



had pain in her lower back, right leg, and neckyval as a limp, dizziness, sleep deprivation and
fatigue. (d.) Carreto was taking amitriptyline, wiitad side effects of drowsiness and
dizziness. Ifl.) Dr. Letcher stated th&arreto could walk less thame city block, and that she
could sit for twenty minutes at a time, dod up to two hours totaluring an eight-hour
workday. (d.) She indicated that Carreto could stémdten minutes at a time, but marked on a
zero-to-eight-hour scale that Ceto would not be able to stafat an hour total during an eight-
hour workday. Id.) Dr. Letcher stated that Carreto wduleed hourly breaks, lasting ten to
twenty minutes each.ld;) According to Dr. Letcher, Carr@icould never lift any amount of
weight. (d. at 356.) She could use her hands, fingerd,aams for fifty percent of the workday.
(Id.) Dr. Letcher believed that Carreto wouldssiwork more than four times a montid.X

On September 26, 2011, Carreto told Dr. Let¢hat amitriptyline was “really helpful”
for pain and sleep.Id. at 378.) Carreto’s mood was bettauf she was stressed about losing her
apartment and was sad abbat financial situation.ld.) Carreto reported walking without
assistive devices.ld. at 379.) Dr. Letcher'ndings were generally unchanged and she ordered
pain management and PTld.(at 379-80.) Also on Septent®#6, 2011, Dr. Letcher completed
a Mental Capacity Assessment fornid. @t 373—75.) Dr. Letcheratked that Carreto had poor
concentration exacerbated by pain and anxidty.a 373.) Dr. Letchereported that Carreto
had slight to moderate limitations in understagdand memory, slight to extreme limitations in
sustained concentration and paesige, slight limitations in saliinteraction, and slight to
moderate limitations in adaptionld(at 373—75.) Carreto was diagnosed with major depression

with anxiety. (d. at 373.)

11



When Carreto saw Dr. Letcher on October 31, 2011, for a routine gynecological
examination, she continued to report that she ma interested in narcotic medication for her
back pain and wanted to pursueyonbn-surgical interventionsId{ at 403-07.)

Carreto returned to Dr. Letcher on J@fy, 2012 and reported thstte felt stressed
because of financial problems, and complaiokdifficulties with memory and sleepld( at
716-17.) She also complained of ongoiaglbpain, radiating to her footld() Carreto
reported that she did not use any assistive dedide)ot feel unsteadyn her feet, and had not
fallen in the past year.d, at 719.) Dr. Letcher did naoite any physical problems on
examination. Ifl. at 719-20.) She observéitht Carreto’s mood wasdgbut her affect was of
normal range, her speech was appropriatetenaad tone, and her stream of thought was
focused. Id. at 720.) For Carreto’s reported backwp®r. Letcher prescribed Lidoderm and
increased Carreto’s dose of amitriptylinéd. Carreto still wanted tavoid narcotics. 1d.)

2. Mei Wong, M.D.

On August 30, 2011, Carreto saw Dr. Mei Wongearologist, for her complaints of
back pain. Id. at 360-63.) On examination, Carrétd an antalgic gait and decreased
sensation to light touch in haght foot and ankle. Id. at 362.) Otherwise, there were no focal
deficits, and Carreto had normal reflexes, domation, and muscle strength and toniel.) (Dr.
Wong discussed a surgical treatrheption with Carreto, but Cataepreferred to avoid surgery
and proceed with a more conservative approalkch.a{ 363.)

ii.  Good Shepherd

On September 22, 2011, Carreto was dischaiged PT at Good Shepherd after failing

to return for some time.ld. at 486—89.) Carreto presented &mother PT evaluation at Good

Shepherd on October 3, 2011d. (@t 482—-85.) Therapist JosephRa, P.T., reported findings

12



that were generally unchanged from prior &Bessments, and Mr. DeRea recommended a
program of aquatic therapyld() On October 11, 2011, Carreto related that her back felt looser
with less pain after her pool exercisekl. &t 480-81.) She reported a pain level of seven on a
scale of one to ten, with the most pain occurring when walkilay.a{ 480.) On October 25,
2011, Carreto was walking better after her éigubherapy session and did well with her
exercises. I(l. at 477.)

In November and early December 2011, Gatsdumbar range of motion and lower
abdominal strength improved with aquatierdpy, although she cambied to experience
ongoing pain and some functional limitationtd. @t 460—75.) She reported decreased pain
(5/10) after using the poolld at 469 (“I feel b#er afterthe pool”);see also idat 466 (4/10
post-therapy), 473 (5/10 post-therapy).)

iii.  Emergency Room Visits
1. St. Luke’s Hospital

On March 17, 2012, Carreto presented to theaE®t. Luke’s Hospital for an asthma
exacerbation, and was given Albuterdd. @t 513-19.)

Carreto went back to St. Luke’s Hospital ER for an asthma attack on November 19, 2012.
(Id. at 723-32.) Review of systems was norraalj physical examination showed no motor
deficits, and no extremity weakness or edenha. af 728.) Psychiatric examination revealed
normal mood and affectld)) Carreto was given medication and discharged in much improved
condition. (d.)

2. Lehigh Valley Hospital
Carreto was seen at Lehigh Valley HospatalApril 21, 2012 for an asthma attackd. (

at 532-52, 610-709.) She had not been takingneeication (Singulair) for the past several

13



months due to her insurance changing. &t 672.) Carreto was\@n steroids, a nebulizer,
Albuterol, and Singulair, and she was discledrgn April 23, 2012, in improved conditiond (
at 672-73.)

3. Flagler Hospital

On February 26, 2013, Carreto presented &glel Hospital with a necrotic wound on
her right thigh. Id. at 736-57.) On examination, she displayed normal range of motion, normal
strength, no tenderness, swelling, or defoyjratnormal gait, and no focal deficitdd.(at 741,
744, 750.) Carreto was given antibiotics, impabsgegnificantly, and was discharged on March
1, 2013. [d. at 736.)

iv.  Consultative Examiners and Record Reviews
1. James Vizza, Psy.D.

On October 13, 2011, Dr. James Vizza, a stat@@gpsychological consultant, reviewed
Carreto’s medical record andrcluded that she had affectiaed anxiety-related disorders,
manifesting in no restrictions on activities oflgdiving, mild difficulties in maintaining social
functioning, moderate difficulties in maintang concentration, persistee, or pace, and no
episodes of decompensationd. @t 82.) Dr. Vizza specificil noted that Carreto was not
receiving any specific mentaéhlth treatment, and that Carreto’s primary care physician was
managing her symptoms of depressand anxiety with medicationld()

2. Disability Adjudicator Melissa Seelye

On October 13, 2011, Disability AdjudicatfDA”) Melissa Seelye completed a
Disability Determination Explanation and dea finding of no disability, though she did
conclude that Carreto had several impairments.af 104.) DA Seelye noted an impairment

diagnosis of “DDD [degenerative disc diseaSeYere,” along with other severe impairment

14



diagnoses of asthma, hypertension, dfettve and anxiety disordersld(at 96.) DA Seelye
concluded further that Carreto could lift tvigpounds occasionally and ten pounds frequently,
could stand/walk for four hours and could sitdémout six hours in an eight-hour workday, could
never climb ladders, ropes, or scaffolds, caddasionally perform all other postural activities,
and should avoid concentrated exposure to fjrmédors, dusts, gases, and poor ventilatitoh. (
at 98-99.)

3. James Upchurch, M.D.

On April 3, 2012, Dr. James Upchurch, a stagency medical consultant, reviewed the
record and affirmed DA Seelyeéarlier functional assessmentd. (@t 520-23.)

d. Non-Duplicative Medical EvidenceSubmitted to the Appeals Council

On August 28, 2013, an MRI of Carreto’s lumisaine was taken at Bay Ridge Medical
Imaging in Brooklyn, New York. I¢. at 6—9.) The MRI resulshowed L2—-S1 degenerative
disc disease, L2—L5 retrolighis, an annular fissure a8+L, and mild levoscoliosis.ld.)

Nurse practitioner (“NP”) Anne Fraser, who had cared faré@a since August 2013,
summarized the August 2013 MRI, noting “multiledé&c herniation” that caused “significant
pressure to the nerves innermgtithe right leg, resulting in sevgrain and alteig sensation to
the leg.” (d. at5.)

On December 26, 2013, Carreto presentadititeran Medical Center for a nerve
conduction study and brief physical examinatiokl. &t 10—-14.) Examinain revealed that she
had good strength and range of motion in her toaxéremities, but pain and weakness in the
ankle and top of the foatn the right side. Id. at 10.) Sensation wagautt to light touch with

decreased sensation iretlower right leg and dorsum of the right foold.Y She had an antalgic

15



gait on the right side.Id.) The nerve conduction study showsgns of acute right lumbar
radiculopathy. 1@.)

On April 8, 2014, Carreto saw Dr. Lorenzodhes, and received an epidural steroid
injection for L4—L5 lumbar radiculitis.Id. at 17.) On August 6, 2014, a second MRI, this time
of Carreto’s cervical spine,vealed stenosis at C5-C@ad.(at 15.) On September 9, 2014,
Carreto returned to Dr. Hughesghere she received a second steroid injection for L4—L5 lumbar

radiculitis. (d. at 16.)

e. Additional Evidence Presented byCarreto as New and Material

On January 21, 2015, a lumbar spine MRI weken at Bay Ridge Medical Associates.
The MRI results confirmed previous diagnosé&2—S1 degenerative disc disease, L2—-L5
retrolisthesis, an annular fissuaeL3-L4, and mild levoscoliosia the lumbar spine. (Pl.’s
Additional Evid. (Doc. No. 24-1at 9-11.) The MRI also showéarther spinal deterioration,
with a new diagnosis of L4-L5 adweed degenerative spondylosisd.Y On March 16, 2015,
Carreto presented for an appointment witimary care physician Dr. Polina Tavrovskaya.
Carreto was assessed for cervical radicular pailnspginal stenosis of the lumbar region with
radiculopathy, or nerve daage and compressiond(at 14-15.) On March 26, 2015, Carreto
saw Dr. Hughes for bilateral lower lumbar paight lower extension, and left knee paind. @t
16.) Carreto returned to DFavrovskaya on May 14, 2015, and was again assessed for lumbar
radicular pain and spinal stenosis a# tambar region with radiculopathyld(at 18-19.)

On June 24, 2015, Carreto had a physicahkihesession, the clinical report for which
notes lumbar flexion of only 36 degreedd. @t 23—-25.) On September 17, 2015, Carreto had
another appointment with Dr. Hughes, wdrdered a fourth lumbar spine MRIld(at 30-31.)

On September 24, 2015, Carreto had a fourth lursppiae MRI, which was taken at Bay Ridge
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Medical Imaging and confirmed prior diagnoselsl. &t 33.) On September 29, 2015, Carreto

received a third steroid egtion from Dr. Hughes for L4—L5 lumbar radiculitidd.(at 35-38.)

f. Vocational Expert Rebecca Hayes

Rebecca Hayes, a vocational consultant, tegdtdgea vocational expert at Carreto’s April
2, 2013 hearing. (Admin. R. at 71-74.) The Alsked Ms. Hayes to consider a hypothetical
individual of the same age as Carreto, with the same education, work experience, and residual
functional capacity. I¢. at 72.) Ms. Hayes identified the folling jobs that such a hypothetical
individual could perform: fiCashier Il (Dictionary of ©cupational Titles (“DOT") No.
211.462-010), with 1,000,000 jobs nationally &J000 regionally (after accounting for
Carreto’s need to alternate been sitting and standing as of@fnevery 30 minutes); (ii) stock
checker, apparel (DOT No. 299.667-014), with 7,@%jnationally and 45@&gionally; and (iii)
merchandise marker (DOT No. 209.587-034}hvait least 400,000 jobs nationallyd.(at 72—
73.)

STANDARD OF REVIEW
l. Review of Denial of Soial Security Benefits

The Court does not make an independent determination about whether a claimant is
disabled when reviewing the final determination of the Commissidee. Schaal v. Apfel34
F.3d 496, 501 (2d Cir. 1998). Rather, the Court “may set aside the Commissioner’s
determination that a claimant is not disabdedl if the [ALJ’s] factual findings are not
supported by ‘substantial evidence’ othie decision is based on legal erro&haw v. Chater
221 F.3d 126, 131 (2d Cir. 2000) (quoting 42 U.8@05(g)). “[S]ubstantial evidence’ is

‘more than a mere scintilla. It means sudbBvant evidence as a reasonable mind might accept
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as adequate to support a conclusiorsglian v. Astrue708 F.3d 409, 417 (2d Cir. 2013)
(quotingRichardson v. Peralegl02 U.S. 389, 401 (1971)).

“In determining whether the agency’s findis were supported by substantial evidence,
the reviewing court is required to examine #ntire record, including contradictory evidence
and evidence from which conflicting inferences can be drawh.{internal quotation marks
omitted). “If there is substantial evidencele record to support the Commissioner’s factual
findings, they are conclusive and must be uphetémmerman v. ColyiNo. 13-CV-241
(SLT), 2014 WL 4161964, at *6 (E.D.N.Y. Aug. 13)14) (citing 42 U.S.C. § 405(g)). “This
deferential standard of review does not apbbuwever, to the ALJ'$gal conclusions.”
Hilsdorfv. Comm’r of Soc. Sec24 F. Supp. 2d 330, 342 (E.D.N2Q10). Rather, “[w]here an
error of law has been made that might hafectéed the disposition dhe case, [an ALJ’S]
failure to apply the correct legabsidards is grounds for reversaPbllard v. Halter 377 F.3d
183, 189 (2d Cir. 2004) (internal quotation marks omitted).

Il Eligibility for Disability Benefits

“To be eligible for disability insurance befits, an applicant must be ‘insured for
disability insurance benefitsArnone v. Bower882 F.2d 34, 37 (2d Cir. 1989) (quoting 42
U.S.C. 88 423(a)(1)(A), (c)(1)); and mussttisfy certain earnings requiremeniartfiel v.

Apfel 192 F. Supp. 2d 41, 42 n.1 (W.D.N.Y. 2001). “Generally, an applicant must apply for
benefits during the period in which she satisfiese earning requirements. If the applicant does
not apply for benefits during thigeriod, she may still obtain bdite if she has been under a
continuous period of disabilityhat began when she was eligilto receive benefits.Hartfiel,

192 F. Supp. 2d at 42 n.1.
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To qualify for both disability insurance and Sf&nefits, an individal must show that
she is unable “to engage in any substagtanful activity by eason of any medically
determinable physical or mental impairment vhian be expected to result in death or which
has lasted or can be expected to last farrdicuous period of not less than 12 months.” 42
U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(A). Thimquires a five-step analysis for determining
whether a claimant is disabled:

[1] First, the Commissioner considers whether the claimant is currently
engaged in substantial gainful activity.

[2] If he is not, the Commissioner necdnsiders whether the claimant has a
“severe impairment” which significantlymits his physical or mental ability
to do basic work activities.

[3] If the claimant suffers such an impairment, the third inquiry is whether,
based solely on medical evidence, tr@mbhnt has an impairment which is
listed in Appendix 1 of the regulation$f the claimant has such an
impairment, the Commissioner will consider hier sedisabled.

[4] Assuming the claimant does not havéisted impairment, the fourth
inquiry is whether, despite the clainta severe impairment, he has the
residual functional capacity ferform his past work.

[5] Finally, if the claimant is uride to perform his past work, the
Commissioner then determines whether there is other work which the
claimant could perform.

Talavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012) (quotibgChirico v. Callahan134 F.3d
1177, 1179-80 (2d Cir. 1998)¢ee als®0 C.F.R. 88 404.1520, 416.920. The claimant has the
burden of proof for the first fousteps of the analysis, but therden shifts to the Commissioner
for the fifth step.See Talavera697 F.3d at 151.
DISCUSSION
In support of her motion for judgment on theaadings, Carreto argues that (1) new and
material evidence reveals that her back condition was worse than was understood at the time of
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the administrative proceedings; (2) the ALJ faile properly apply the treating physician rule
and did not give sufficient coitteration to Dr. Letcher’'s mechl opinion; ad (3) the ALJ
selectively used evidence to support a findingmtlisability. (Pl.'s Mem. Supp. Cross-Mot. at
14, 18, 21.) Because the Court grants Caaetmand for consideration of new medical
evidence, it does not reach her second and tmntentions, as “[o]n remand, the Commissioner
may resolve the case in such a way that coredider of the other issues is not necessary.”
Clemons v. Astryel2-CV-269A (HBS), 2013 WL 4542730, at *5 (W.D.N.Y. Aug. 27, 2013).

A court may consider new evidence as si$©# remand for further proceedings. 42
U.S.C. § 405(g)see also Lisa v. Sec’y oktlbep’'t of Health and Human Serv3840 F.2d 40, 43
(2d Cir. 1991). A court may order a remanthié evidence is both new and material and, in
cases where the new evidence was not submittér tAppeals Council, there is the additional
requirement that the claimant show good causéhffailure to incorpa@te such evidence into
the record in a prior preeding. 42 U.S.C. § 405(dirado v. Bowen842 F.2d 595, 597 (2d
Cir. 1988);Cammy v. ColvinNo. 12-CV-5810 (KAM), 2015 WL 6029187, at *20 (E.D.N.Y.
Oct. 15, 2015). “New” evidence means evidenceithabt merely cumulative of what is already
in the record.Lisa, 940 F.2d at 43. “Material” evidencedsidence that is both relevant to the
period for which benefits havieen denied and probativeisa, 940 F.2d at 43. In addition, the
concept of materiality requires “a reasonablsgiaility that the new evidence would have
influenced the [Commissioner] to decide claimant’s application differentty.”

Here, Carreto presents two sets of evidenceptbsttdate the hearing front of the ALJ.
The first set was submitted to the Appeals Cdwamd includes two MRI reports, the first of
which was taken on August 28, 2013, just monthg #itehearing in frondf the ALJ. This

August 2013 MRI shows a worsening of previgudiagnosed conditions and reveals L2-S1
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degenerative disc disease, L2-L5 retrolisgyen annular fissure at L3-L4, and slight
levoscoliosis. (Admin. R. at 6-9.) Thecend MRI, taken on August 6, 2014, shows slight
retrolesthesis of C5 on Caya straightening and mild revaisof the normal cervical spine
lordosis. [d. at 15.) Carreto also presents a treatmete from NP Fraser, dated November 14,
2013, in which NP Fraser statdtht Carreto “is only able twalk 1-1.5 block[s] before she
needs to rest 15 minutes”; that she “is off balara@tlhas had near falls”; and that “due to the
chronic deficits from her injury shie unable to work at this time.”ld. at 5.) She submits the
results of an electrodiagnostic study, perfed December 26, 2013, which found signs of acute
right lumbar radiculopathy.Id. at 10-14.) Finally, she presentsagds of two epidural steroid
injections, performed on April 8, 2014 a8dptember 9, 2014, to treat her L4—L5 lumbar
radiculitis. (d.at 16—-17.) The second set of evidengarésented for the first time in this
action, and includes records ofterd epidural injection, a phyeal therapy session, and two new
MRIs showing further degeneration of Carretsfsnal conditions,lafrom 2015. Defendant
maintains that remand is not warranted as “the additional evidence provided is not material to the
period at issue here.” (D&f Reply Mem. at 7.)

Carreto easily satisfies the requirements that the submitted evidence be new and that she
have good cause for not presenting the second seidence at a previous proceeding. All of
the additional evidence submitted by Carretog® and non-duplicative, satisfying the first
element of the test for reman8ee Lisa940 F.2d at 43. She has shown good cause for not
having produced the second set of evidence at prazeedings as the evidence is from after the
ALJ’s hearing. See Lisa940 F.2d at 44 (“Good cause for failing to present evidence in a prior
proceeding exists where . . . the evidence susfatter the Secretary’s final decision and the

claimant could not have obtained the evidetiggng the pendency dhat proceeding.”)see
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also Lopez v. Astry@&o. 09-CV-1678 (CBA), 2011 WB000550, at *11 (E.D.N.Y. Nov. 28,
2011) (finding good cause for not presenting ewigest a prior hearing where “the documents
clearly indicate that the[] new MRI tests were not performed until after the ALJ’s decision”).

To meet the materiality requirement, evidemust be relevant to the time period at
issue, must be probative, and must introduegdasonable possibility that the new evidence
would have prompted the Commissioner toide claimant’s apjptation differently. Lisa, 940
F.2dat 43. Here, all three requirements aret for the August 2013 MRI, November 2013
treatment note, and December 2013 electrodstgnstudy. The remaining evidence submitted
from 2014 and 2015 is not material as it is toaéanoved from the relevant time period to be
probative of whether or not Carreto was disdldbetween March 31, 20%hen she alleges that
her disability began, and April 15, 28 when the ALJ rendered her decision.

The evidence from 2013 submitted to thep&als Council suggests that Carreto’s back
condition at the time of the hearing could h&een far worse than previously known, as the
MRI and other evidence that show the severitiiafcondition were created just months after
the hearing in front of the ALJSee Pollard377 F.3d at 193 (“Although the new evidence
consists of documents generated after the Abdered his decision, this does not necessarily
mean that it had no bearing on the Commissionegfuation of [the claimant’s] claims. To the
contrary, the evidence directly supports manyearlier contentions regding [the claimant’s]
condition. It strongly suggestisat, during the relevd time period, [his] condition was far more
serious than previously thought.Qrtiz v. Comm’r of Soc. SedNo. 15-CV-3966 (BMC), 2016
WL 3264162, at *5 (E.D.N.Y. June 14, 2016) (“Wheediagnosis emerges after the close of
administrative proceedings that sheds considerable new light on the seriousness of a claimant’s

condition, evidence of that diagnosis is mateaia justifies remand(internal quotation marks
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omitted));Sergenton v. Barnhard70 F. Supp. 2d 194, 204 (E.D.N2Q07) (collecting cases).
Thus, the 2013 evidence is relevant to whe@erreto was disabled between March 31, 2010
and April 15, 2013.

This 2013 evidence is probative as it diretthars on the severity of Carreto’s claimed
disability. See Szubak v. Sec'y of Health and Human S&d5.F. 2d 831, 833 (3d Cir. 1984)
(remanding case for further review where nevdence appeared to “ooborate substantially
appellant’s subjective complaints of great paisistrunk v. ColvinNo. 14-CV-3208 (JG), 2015
WL 403207, at *7—*8 (E.D.N.Y. 2015Jinding in back pain case that additional evidence post-
dating the ALJ’s decision was material becaiiseowed the progression of a degenerative
condition and “lend[ed] credibility to [thelaimant’s] testimony at the hearing3egarra v.

Apfel 58 F. Supp. 2d 26, 34 (E.D.N.Y. 1999) (findthat an MRI evaluation report post-dating
the ALJ’s decision and pertaining poeviously considered spinabnditions was material).

There is also a reasonable probabiligttthe 2013 evidenceowld have caused the
Commissioner to decide Carreta@pplication differently. The ALfbund that “the claimant is
not a credible reporter of symptoms and limitasiband that Carreto may have exaggerated the
extent to which she was limited by her conditio (Admin. R. at 32-33.) Because this
credibility determination was based in part on testlts not fully supportg Carreto’s report of
her symptoms, evidence of a progressivelysgning degenerativandition could have
changed the ALJ’s credibility determination. Furtltbe ALJ stated thdthere are no objective
electrodiagnostic studies to support the clainsaadsertion that she has tingling, pain, and
numbness in her right foot.”ld, at 33.) The August 2013 MRI shows nerve compression and
foraminal narrowing in the lumbar spine, and thectrodiagnostic stugyerformed in December

2013 indicates acute rightrhbar radiculopathy. Id. at 5-14.) These results, produced within
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months of the ALJ’s determination, provideect evidence of nerve pain, tingling, and
numbness in the right foot, raigi the possibility that the ALJould have come to a different
conclusion regarding the credibility of Carreto@mplaints of pain, tingling, and numbne&ee
Cammy 2015 WL 6029187, at *22 (remding matter where “the AlLdisregarded plaintiff's
self-reports . . ., and did not afford significargight to any of the &ating or consultative
physicians’ opinions, [but] new evidence would beaterial factor in t ALJ’s assessment of
plaintiffs RFC.” (brackets, internajuotation marks, and citation omitted®elon v. Comm’r of
Soc. Se¢994 F. Supp. 2d 496, 510 (S.D.N.Y. 2014) (rediag matter for consideration of CT
scans post-dating hearing in front of ALJ wdéne ALJ had found the claimant’s report of
symptoms and a medical opinion not credible due leck of support ithe medical evidence).

Although the evidence submitted by Carreto from 2014 and 2015 was created more than
a year after the ALJ’s hearinighelps present a fuflicture of the degenerative and serious
nature of Carreto’s conditiorSeelisa, 940 F.2dat 44 (finding material @dence is that which
“sheds considerable new light tre seriousness of [a claimasjtcondition”). This 2014 and
2015 evidence lends credibility to @ato’s descriptions of heoadition and directly relates to
the disabilities that she claimed at the 20&8ring. Because it is probative and may not
concern “a later-acquired disabilitygstevez v. ApfeNo. 97-CV-4034 (JGK), 1998 WL
872410, at *7 (S.D.N.Y. Dec 14, 1998) (quotidgubak745 F. 2d at 833), the evidence is
material and should be considered on remand.

Thus, for the reasons stated above, remanisanted for consideration of all of the

additional evidence that Carreto submitted.
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CONCLUSION
For the reasons stated herein, the Cossimner’s motion for judgment on the pleadings
is denied and Carreto’s cross-ma for judgment on the pleadingsgsanted to the extent that
this matter is remanded to the Commissionefddher proceedings to consider new evidence

consistent with this opinion.

The Clerk of Court is respectfully directamlenter judgment accarayly and close this

case.

SO ORDERED.

Dated: Brooklyn, New York Roslynn R. Mauskopf
August 30, 2016

ROSLYNNR. MAUSKOPF
UnitedState<District Judge
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